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Message from the Chair

The year is off to a good
start. Our January 2017 Sec-
tion meeting was excellent
and well attended. Chaired
by Georgiana Slade, Esq. of
Milbank, Tweed, Hadley &
McCloy, the CLE program
was titled: “Lessons From
Astor, Clark & Redstone: The
Incapacitated Client.” The
program addressed issues
that we, as trusts and estates
practitioners, face day-in
and day-out, especially with our aging population and
the increase in persons suffering from dementia. The
keynote speaker at the luncheon following the CLE
program was James B. Stewart, Esq., a columnist for
the New York Times, who addressed the audience about
Sumner Redstone’s affairs.

At the annual meeting for the Section, the follow-
ing officers were elected:

* Sharon L. Wick, Esq. (Buffalo)—Chairperson

® Natalia Murphy, Esq. (NYC)—Chairperson Elect
e Cristine Cioffi, Esq. (Niskayuna)—Secretary

® Robert M. Harper, Esq. (Uniondale)—Treasurer

¢ Kathryn Grant Madigan, Esq. (Binghamton)—6th
District

¢ Holly A. Beecher, Esq. (Buffalo)—8th District
* Laurence Keiser, Esq. (White Plains)—9th District

Thank you to the nomination committee, Meg
Gaynor, Marion Fish and Ron Weiss.

To recap, in 2016 several pieces of relevant New
York legislation were passed, including the extension
of the QDOT sunset, New York’s Fiduciary Access to
Digital Assets Act, and an amendment to the CPLR
which explicitly states that the attorney-client privilege
protects communications over the preparation of revo-
cable trusts. In 2017, the Section will continue actively
working on proposed legislation.

With a new President of the United States, our Sec-
tion’s committees are monitoring any federal tax legis-
lation affecting estate and trust planning and adminis-
tration so that we are in a position to promptly educate
our members on any changes.

While committee Chairs and Vice Chairs for 2017
are in place, there is always room for new committee
members. I encourage all Section members to become
involved. The committees” work on proposing legis-
lation and continuing legal education is essential to
maintaining the high level of trusts and estates practi-
tioners that we currently have in the Bar.

Our Section’s Spring Meeting will be held from
May 11 to 13, 2017 in New Orleans, Louisiana; please
save the date. The co-chairs are Marion Fish and Darcy
Katris. The CLE topics will be focused on planning for
married couples. Given the rich culture of the city of
New Orleans, the social events should prove to be of
great interest to everyone.

I am honored to serve as Chair of our Section. I
appreciate the support of the NYSBA and most particu-
larly our Section members and the staff. Last, but not
least, we all owe a big thank you to Meg Gaynor for
her leadership in 2016.

Sharon Wick

NEW YORK STATE BAR ASSOCIATION

CONNECT WITH NYSBA

Visit us on the Web:www.nysba.org

Follow us on Twitter: www.twitter.com/nysba

Like us on Facebook: www.facebook.com/nysba

Join the LinkedIn group: www.nysba.org/LinkedIn
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Message from the Editor

In this edition of our
Newsletter, Lainie Fastman
provides an in depth look
at revocable trusts and the
circumstances in which they
should be considered for cli-
ents; Stephanie Hamberger
suggests several alternatives
to the New York Power of

about mobile apps that are particularly useful to the
trusts and estates practitioner.

Our next submission deadline is June 9, 2017.

The editorial board of the Trusts and Estates Law
Section Newsletter is:

Jaclene D’Agostino
jdagostino@farrellfritz.com

Attorney; and Gary Bashian Editor in Chief

gives an overview of the

“three-two rule” in contest-
ed probate proceedings and
situations in which it has been expanded.

Naftali T. Leshkowitz
ntl@leshkowitzlaw.com
Associate Editor

Sean R. Weissbart
srw@mormc.com
Associate Editor

Also in this issue, Laurence Keiser discusses a re-
cent reformation proceeding that sought the benefits
of the marital deduction in the context of a same-sex
marriage; Daniel Reiter explains objecting to probate
on the basis of mistake; and C. Raymond Radigan and
Lois Bladykas address recent developments in Article
17-A proceedings.

Thomas V. Ficchi
tficchi@cahill.com
Associate Editor

Shaina S. Kamen
skamen@stroock.com

Finally, Parth Chowlera, on behalf of the Section’s - )
Associated Editor
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an

-1

s SOUTH DAKOTA TRUST COMPANY LLC
~by ‘{': Serving Families in Perpetuity:

Trust accounts representing more than $35 billion in assets under administration

No products of any kind - purely trust administration services

Work with all outside investment managers and custodians of the clients’ choice globally

Work with most types of non-financial assets (both onshore and offshore)

Excellent, timely and inexpensive reformation/modification and decanting statutes and processes

Currently work with over 85 billionaire and 200 centa-millionaire clients

AN N N N Y R N

Private Family Trust Company relationships worth in excess of $82 billion
(www.privatefamilytrustcompany.com) - Both regulated and unregulated services (Wyoming office)

AN

250 combined years of experience

AN

15% of clients are international families

Highest ranked trust jurisdiction in the United States: #1 in all categories by Trusts & Estates magazine
(January 2016)
Pierce McDowell

(605) 338-9170
piercemcdowell@sdtrustco.com

Al King
(212) 642-8377
alking@sdplanco.com

James Paladino
(212) 642-8377
jpaladino@sdplanco.com

www.sdtrustco.com www.directedtrust.com

www.privatefamilytrustcompany.com

(paid advertisement)

NYSBA Trusts and Estates Law Section Newsletter | Spring 2017 | Vol. 50 | No. 1



mailto:jdagostino@farrellfritz.com
mailto:ntl@leshkowitzlaw.com
mailto:srw@mormc.com
mailto:tficchi@cahill.com

“Special Circumstances” and Recent Cases
Expanding the Scope of the “Three-Year Two-Year” Rule

By Gary E. Bashian

“There’s two possible outcomes: if the
result confirms the hypothesis, then
you've made a discovery. If the result
is contrary to the hypothesis, then
you've made a discovery.”

-Enrico Fermi

As all trusts and estates litigators know, in a con-
tested probate proceeding, discovery is limited to the
three years prior to the execution of a will, and two
years thereafter—or the date of the decedent’s death,
whichever comes earlier. This rule is known as the
“three-year two-year” rule, and is governed by the
Uniform Rule for the Surrogate’s Court § 207.27. Under
this rule:

In any contested probate proceeding in
which objections to probate are made
and the proponent or the objectant
seeks an examination before trial, the
items upon which the examination
will be held shall be determined by

the application of article 31 of CPLR.
Except upon the showing of special
circumstances, the examination will be
confined to a three-year period prior to
the date of the propounded instrument
and two years thereafter, or to the date
of decedent’s death, whichever is the
shorter period.!

The Nassau County Surrogate’s Court recently
held that the “three-year two-year” rule “is a pragmatic
rule designed to prevent the costs and burdens of a
‘runaway inquisition.””? Although the rule is, on its
face, straightforward, there are times when the “three-
year two-year” rule can be expanded, i.e., in the pres-
ence of “special circumstances.”

Whether or not to expand the scope of discovery,
i.e., in the presence of “special circumstances,” is an
issue to be determined at the court’s discretion.? The
courts have found “special circumstances,” warranting
an expansion of the scope of discovery, where: (1) there
is existing evidence of fraud and/or undue influence
on the record; (2) there are multiple wills with inconsis-
tent declarations of the natural objects of one’s bounty;
and (3) there is proof that a confidential or fiduciary
relationship existed between the decedent and another
person.

For example, the Erie County Surrogate’s Court,
in In re Griffith, held that if conduct suggesting fraud
and/or undue influence is continuous from before the

execution of a will through or after the execution, dis-
closure of the facts and circumstances relating to finan-
cial transactions outside the three-year two-year rule is
“proper, especially as it relates to a continuous course
of conduct commencing prior to date of execution of
will . . . [and] which could bear weight on the question
of undue influence and/or fraud.”*

Similarly, in In re Partridge,® the Rockland County
Surrogate’s Court held that recordings of conversations
that took place six to nine years prior to the execution
of the will were admissible to determine if fraud and/
or undue influence had been exerted over the decedent
by a housekeeper because of a continuing and long-
standing relationship.

When there are multiple wills with materially dif-
ferent provisions regarding the distribution of property,
as well as inconsistent declarations of the natural ob-
jects of one’s bounty, courts have found this to be suffi-
cient to qualify as “special circumstances,” warranting
an expanded scope of discovery.® Therefore, if true,
those seeking to extend the “three-year two-year” rule
may argue that problems with the content and sub-
stance of the will itself can constitute “special circum-
stances” as the “three-year two-year” rule was only
meant for the average case and is, as a result, flexible.”

“Special circumstances” may also be established
by providing proof that a confidential or fiduciary re-
lationship existed between the decedent and another
person. A confidential relationship can be established
based on circumstance, i.e., where an individual assists
another with daily living needs, finances, or health
care, provides food, medication, and/or transportation,
etc., or may be established more formally, i.e., in the
presence of an attorney-client relationship. The ques-
tion is generally one of dependence, and if the dece-
dent needed the assistance of another to meet his or her
daily living needs, which in turn places the secondary
party—such as a home health aide—in a position to
exert undue influence or fraud during the course of the
relationship.® Notably, an attorney-client relationship
constitutes both a confidential and a fiduciary relation-
ship.”

Furthermore, as found by the New York County
Surrogate’s Court in In re Liebowitz, expansion of the
“three-year two-year” rule is wholly warranted when
the decedent and a beneficiary/fiduciary were in a con-
fidential business relationship.!? As the court found in
Liebowitz, a confidential relationship existed, warrant-
ing the expansion of discovery, where an individual
acted as a decedent’s business manager, was involved
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in the drafting of the decedent’s will, and had knowl-
edge of a decedent’s declining health.!!

As the court stated in Liebowitz, “[t]he propounded
instrument. . .was executed on March 6, 2012, and
[was] the last of 29 testamentary instruments drafted
by proponent for decedent during the dozen or so
years immediately preceding her death.”!? Further, the
court held

[t]he propounded instrument contains
significant bequests for the drafter and
the business manager. The undisputed
fact of a sizable bequest to the attorney
drafter inevitably raises a question as
to whether such bequest was a func-
tion of the drafter’s intent rather than
that of the decedent’s. The business
manager concedes that decedent sub-
stantially relied upon him in relation
to her affairs. He does not challenge
the authenticity of writings in which
decedent herself expressed concern
about his role in the preparation of her
will. The business manager’s affidavit
in opposition — proposing to establish
by his untested sworn statements that
his influence on decedent was benign
and limited — cannot substitute for the
opportunity to examine him under
oath. The presence of “special circum-
stances” within the meaning of the
statute provides the authority for his
examination.!3

Therefore, the court found “that [m]ovants ha[d]
presented sufficient evidence to meet the requirement
of special circumstances. Thus, [the] movant [was en-
titled to] examine the business manager as to matters
occurring between March 2001, the date on which the
first of decedent’s 28 wills was prepared, through the
date of the decedent’s death.”!*

The holding in Liebowitz is important to note: if a
decedent’s business manager, financial advisor, and /
or accountant is involved in his or her estate planning,
to one degree or another, and where, as in Liebowitz,
these types of associates are injected into the dece-
dent'’s estate plan, a “red-flag” should immediately be
raised—causing both the proponent and objectant of a
propounded will to scrutinize the relationship between
the decedent and his or her “business manager” (or
other confidant), and consider whether an expanded
scope of discovery would be appropriate.

Clearly, there will be competing perspectives and
objectives between the proponent on one hand and
the objectant on the other when it comes to expand-
ing the scope of discovery outside the “three-year
two-year” rule. However, as it is the mandate of the

Surrogate’s Court to determine the testator’s intent,
there is often good cause to allow investigation into
the circumstances that led to the drafts of the will, and
thereafter, beyond the limited five-year window al-
lowed under Uniform Court Rule 207.27. Accordingly,
all trusts and estates litigators involved in a contested
probate should apprise themselves of the nuances of
the “three-year two-year” rule, and consider the ap-
propriate discovery strategy to best achieve their cli-
ents’ goals.

Endnotes
1. N.Y.Ct R.207.27.

2. In re Yagoda, 38 Misc. 3d 1218(A), *2, 967 N.Y.5.2d 871 (Sur. Ct.,
Nassau Co. 2013).

In re Constant, 128 A.D.3d 419, 6 N.Y.5.3d 477 (1st Dep’t 2015).
48 Misc. 2d 1048, 1049, 266 N.Y.S.2d 564 (Sur. Ct., Erie Co. 1966).
141 Misc. 2d 159, 532 N.Y.S.2d 814 (Sur. Ct., Rockland Co. 1988).

See Fiddle v. Estate of Fiddle, 13 Misc. 3d 827, 823 N.Y.S.2d 859
(Sur. Ct., Sullivan Co. 2006). Fiddle also held that the three-year
two-year rule only applies—as stated in the statute—to Post-
Objection Discovery. However, the approach is generally not
observed by a majority of Surrogate’s Courts.

7. See In re Kaufmann, 11 A.D.2d 759, 202 N.Y.S.2d 23 (1st Dep’t
1960).

8. See generally In re Boatwright, 114 A.D.3d 856, 858-59, 980
N.Y.S.2d 554 (2d Dep’t 2014) (citing Matter of Connelly, 193
A.D.2d 602, 527 N.Y.S.2d 427 [2d Dep’t 1993]); Hennessey v.
Ecker, 170 A.D.2d 650, 567 N.Y.S5.2d 74 (2d Dep’t 1991).

9. See Pattern Jury Instructions 7:56; see also Kurtzman v. Bergstol, 40
A.D.3d 588 (2d Dep’t 2007).

10.  In re Liebowitz, N.Y.L.]., Feb. 18, 2016, p.22, col. 3 at *1 (Sur. Ct.,
N.Y. Co.).

11.  See In re Hirschorn, 21 Misc. 3d 1113(A), 873 N.Y.S.2d 512 (Sur.
Ct., Westchester Co. 2008); see also PJI 7:56.1.

12.  Liebowitz, supra n.10.

13.  Id. (citing Matter of Putnam, 257 N.Y. 140 [1931]; N.Y. Sur. Ct.
Proc. Act 1404[4]).

14. Id.
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Gary E. Bashian is a partner in the law firm of
Bashian & Farber, LLP with offices in White Plains,
New York and Greenwich, Connecticut. Mr. Bashian
is a past President of the Westchester County Bar
Association; he is presently on the Executive Com-
mittee of the New York State Bar Association’s Trust
and Estates Law Section, is a past Chair of the West-
chester County Bar Association’s Trusts & Estates
Section, past Chair of the Westchester County Bar
Association’s Tax Section, and a member of the New
York State Bar Association’s Commercial and Federal
Litigation Section.

Mr. Bashian gratefully acknowledges the con-
tributions of Andrew Frisenda, a senior associate of
Bashian & Farber, LLP, and Samantha Osgood, a can-
didate for admission to the New York Bar, for their
assistance in the composition of this article.
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The Revocable Trust Revisited

By Lainie R. Fastman

Revocable trusts are frequently advertised to mass
audiences as an estate planning vehicle to (a) save es-
tate taxes, (b) avoid probate and its exorbitant cost, (c)
protect assets and, sometimes, unbelievably, (d) to safe-
guard eligibility from the reaches of Medicaid in the
event a need for long-term nursing home care arises. In
reality, revocable trusts are not appropriate in all situa-
tions. Attorneys must consider all factors to determine
whether a revocable trust is a good choice for a particu-
lar client. A true counselor will weigh all benefits and
downsides to the revocable trust as they affect that cli-
ent, the requirements for its creation, and the manners
in which it can be challenged. This article contains a
thoughtful review of these issues, one of which I earlier
examined in an article published several years ago.!

The Trust Agreement and the Parties

Although we may be accused of returning to the
womb, a trust requires a grantor or trustor; a trustee;
a trust “res,” or trust property; and a trust agreement.
No discussion about the parties to a trust would be
complete without reference to the “merger” doctrine.
At common law, it was held that where the sole income
beneficiary was also the trustee, the interests of the two
merged and the trust, in essence, failed. The trustee’s
legal interest and the beneficiary’s equitable interest
were merged and the trustee would hold the property
free from the trust. The rule was criticized because it
defeated some of the practical purposes for the creation
of trusts, such as the protection of the beneficiary from
creditors? or the prevention of the life beneficiary from
assigning income. The rule was abolished by statute in
the State of New York, which provides that “[a] trust
is not merged or invalid because a person, including
but not limited to the creator of the trust, is or may be-
come the sole trustee and the sole holder of the present
beneficial interest therein, provided that one or more
other persons hold a beneficial interest therein . . .."”3
The anti-merger statute applies to inter-vivos as well
as testamentary trusts.* Formerly, a lifetime or inter-
vivos trust could be created in writing, by deed, or as
evidenced by the action of the parties, or both. New
York State did not require a formal trust agreement; an
oral contract between grantor and trustee that the latter
was holding property for the benefit of another person,
could suffice.

The Formalities of Execution

Effective December 25, 1997, N.Y. Estates, Powers
& Trusts Law 7-1.17 sets forth the required formalities
for a lifetime trust. It must be in writing, executed and
acknowledged by the creator and, unless he or she is
the sole trustee, by at least one trustee, in the manner

required by the laws of this state for the recording of a
conveyance of real property, or, in lieu thereof, executed
in the presence of two witnesses who shall affix their
signatures to the trust instrument. Where the grantor

is also the sole trustee, not uncommon in the revocable
trust, it is wise, nevertheless, to either have separate
signature lines for the grantor and trustee or to properly
identify them below the sole signature line, i.e., Mary
Marbel, grantor and trustee. The acknowledgment may
be subject to challenge if not in compliance with the re-
quirements for the recording of a deed.’

Funding Issues

Unfortunately, planning often stops at the creation
of the trust. No assets are ever conveyed into the trust,
and, upon mom’s or dad’s death the stunned beneficia-
ries or the surviving spouse learn that the decedent’s
assets are still titled in his or her personal account.
Counsel’s task when planning with a revocable trust
clearly includes transferring into the trust the assets
intended to be included. To convey real estate into a
revocable trust, a deed to the trustee is required. Real
property located in states other than New York may be
conveyed into the trust. This procedure will obviate the
need for an ancillary probate or administrator in the
foreign state. Obviously, any deed must be recorded.
For real estate in New York State, a change of title to
the trustee of a revocable trust is a mere change of iden-
tity and not a gift, not a transfer for value. Accordingly,
New York State real estate transfer taxes are not appli-
cable.

A trustee of a trust containing real estate has all the
powers a title owner has with respect to the property. If
the real estate consists of shares in a cooperative apart-
ment, the stock is transferred to the trustee. A trust
can be the owner of a co-op according to the Internal
Revenue Service, which in Internal Revenue Code §
7701(a) provides that the term “person” includes a
trust. A trust as the owner of co-op shares, like a per-
son, is entitled to deduct real estate taxes and mortgage
interests, as the owner.°

Co-op boards may nevertheless object to the own-
ership of shares by a trust. The trustee may not be the
occupant. Who will be responsible for maintenance?
Whose financial information is to be obtained by the
board? The board may, as a condition for giving its
consent, (1) require that the trust execute an Occupancy
Agreement, which will provide that a change in occu-
pancy will conform to the proprietary lease; (2) obtain
a personal guarantee from the grantor; and/or (3) ask
for a letter agreement whereby the trustee agrees that,
notwithstanding any purported disposition in the trust
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agreement, the co-op board retains the right in its sole
discretion to reject any further transfers.

With respect to underwriting guidelines regarding
trusts, consult a title company.

If the real property is burdened by a mortgage,
the lender may impose a number of requirements. A
conveyance of real property of mortgaged premises
may activate a “due-on-sale provision” in the mort-
gage. 12 U.S.C. § 1701j-3, “Preemption of Due-on-Sale
Prohibitions,” provides that a lender may enforce a
“due-on-sale” clause, subject to, inter alia, certain ex-
emptions, to wit: “(8) A transfer into an inter vivos
trust in which the borrower is and remains a benefi-
ciary and which does not relate to a transfer of rights
of occupancy in the property; or (9) any other transfer
or disposition described in regulations prescribed by
the Federal Home Loan Bank Board.”

beneficiary designations must so indicate; a matter of
some complexity as, presumably, the grantor desires

a distribution in accordance with the trust’s terms.
Extensive communications with the IRA custodian
always ensue. Confirmation is essential. Bank and
brokerage accounts must be changed to bear the trust’s
title. Title is always in the trustee.

With regard to the transfer of insurance into the
trust, be sure to be clear about ownership of the policy
and the designated beneficiaries on the death of the
insured, and get written confirmation of any changes.

Personal property can be conveyed into the revo-
cable trust, but a deed of gift is required. A mere sched-
ule attached to the trust agreement listing the assets
the grantor intends to be included will not suffice to
provide ownership by the trust.!”

“The statute defines the terms ‘Real Property Loan’ so as
to include a loan “secured by a lien on . . . the stock allocated
to a dwelling unit in a cooperative housing corporation.””

The statute defines the terms “Real Property Loan”
so as to include a loan “secured by alienon . . . the
stock allocated to a dwelling unit in a cooperative
housing corporation.””

The regulations implementing the statute provide
that the borrower must be and must remain the ben-
eficiary and occupant of the property.® Furthermore,
the lender may require the borrower to provide rea-
sonable means acceptable to the lender by which the
lender will be assured of timely notice of any subse-
quent transfer of the beneficial interest or change in
occupancy. This statute pre-empts state due-on-sale
statutes; it applies only to mortgages and liens secured
by residential and real property containing fewer than
five dwelling units.

What about IRA and other deferred compensa-
tion accounts? As only individuals can be the “owner”
of such accounts during their lifetime, counsel may
be tempted to make the trust the beneficiary upon
grantor’s death. This is a temptation that should be
withstood unless counsel is knowledgeable about the
income tax consequences and the trust will contain
the required language to insure that the IRS will “look
through” the trust agreement to find the qualified ben-
eficiaries and, further, that certain language is included
in the trust requiring that minimum distributions be
paid to the beneficiary.’

If the grantor desires that the ultimate beneficiaries
named in the trust be beneficiaries of his or her IRA,

Revocation and Amendment

In order for the trust to be revocable, it must say
so. A lifetime trust “shall be irrevocable, unless it
expressly provides that it is revocable.”!! An amend-
ment or revocation must be in writing and is subject
to the same formalities applicable to the creation of
the instrument, unless otherwise provided in the trust
agreement. Revocation or amendment of the revo-
cable trust may also be effectuated by a Last Will &
Testament by an express provision in the Will which
specifically refers to such lifetime trust or a particular
provision thereof. Needless to say, numerous compli-
cations can result where formalities are not adhered
to.12

In In re Goetz, grantor signed a trust amendment to
his revocable trust shortly before his death amending
the trust’s provision that the residue would be divided
equally among his children, and granting his wife a
limited power of appointment to shift the interests
of the children. The amendment was not notarized.
The following day, the wife signed the amendment
as her husband’s agent under her husband’s power
of attorney. The trust agreement did not specifically
authorize an agent to sign on husband’s behalf. In
the wife’s Last Will & Testament, the son received
nothing. The son sought summary judgment setting
aside the limited power of appointment under which
his mother disinherited him. Paragraph Eleventh of
the trust agreement provided that the trust could be
amended or revoked by an instrument (other than a
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will or codicil thereto) executed and acknowledged
by the grantor and delivered to the trustees during
the grantor’s lifetime. The Surrogate’s Court held that
this provision clearly reserved the power to amend or
revoke to the grantor, but did not explicitly confer the
same authority upon the grantor’s agent, or upon any
other person, and granted son’s motion for summary
judgment.!3 The case is troublesome and has been
distinguished. Nevertheless, it emphasizes the need to
adhere to statutory requirements to avoid problems.

With respect to revocation or amendment by an
agent under a power of attorney, the usual dichotomy
between an agent’s power under a power of attorney
and his or her right is at play. We see this in an agent’s
authority concerning banking transactions, where
the statute permits the agent to make withdrawals,
or transfer assets to himself or herself, but he may
not have the right to do so. The statute dealing with
estate and trust transactions provides that an agent
permitted by law to act for a principal “in . . . all mat-
ter affecting any estate of a decedent . . . or any trust . .
. out of which the principal is entitled, or claims to be
entitled, to some share or payment, or with respect to .
.. which the principal is a fiduciary, the agent may . . .
reform, release, or modify any such agreement.”

This blanket power to modify should not be con-
fused with a right to modify, and, conceivably, act
contrary to the grantor’s interest or in contravention
to the plan of distribution set forth in the trust. Many
cases dealing with revocation or amendment pertain
to irrevocable trusts, but the reasoning remains per-
tinent. Does the grantor have sufficient trust in his or
her agent appointed in a power of attorney to amend
or revoke the instrument? If so, what amendments
are contemplated? If the principal is intent on not
permitting an amendment or revocation by his or her
agent, or wishes to limit the agent’s power regarding
revocation and amendment under a durable power of
attorney, often executed as part of a host of planning
documents, counsel should specifically so provide in
the instrument. Caution is the watchword. Clearly
grantor’s entire estate plan can be easily destroyed.
The grantor, with the guidance of his or her attorney,
should include in a durable power of attorney those
changes, if any, the principal’s agent is authorized to
make in the trust.

If the grantor of a revocable trust makes provisions
for a spouse and thereafter the parties divorce or the
marriage is annulled, or the parties obtained a final
decree or agreement of separation recognized as valid
under New York State law, the provisions for the ben-
efit of the former spouse are deemed revoked unless
the trust agreement provides otherwise. Similarly, the
appointment of the former spouse as trustee or succes-
sor trustee is deemed revoked.'®

Becoming Irrevocable

The attorney draftsman should keep in mind that
a revocable trust becomes irrevocable upon the in-
competence of the grantor. In contemplating the pos-
sibility of the revocable trust becoming irrevocable, it
may be advisable to include trust powers that create
flexibility. The following are mere suggestions of ad-
ditional powers:

* Remove trustees.
¢ Change trust situs.

¢ Divide trusts so that assets can be invested in
different way to coordinate with various benefi-
ciaries needs.

¢ Combine identical trusts.
e Substitute charitable beneficiaries.

¢ Correct a drafting error that defeats trust pur-
poses.

¢ Allow early termination of the trust.

¢ Invest in the stock of the grantor’s family busi-
ness. This may benefit both the trust and the
grantor’s family.

¢ Invest in non-income producing assets. This
would allow the trustee to build equity at the ex-
pense of current income to seek higher long term
gains.

* Accumulate income. This is another way of per-
mitting a trustee to direct assets to certain heirs at
the expense of others.

* Invest aggressively, using a diversified stock
portfolio. This takes the more enlightened mod-
ern approach about trust investments.

Beware of tax ramifications which flow from some
of these powers. It may not be a bad idea to insert a
“savings clause” in which the trustee is directed not to
exercise powers which contravene tax goals the grantor
has set forth in the trust agreement.

Many clients value the possibility of eventually cre-
ating a Medicaid qualifying income-only trust, except
they are not ready to do so at the moment of execution
of the trust agreement. If this is the case, counsel should
include a section dealing with the trust so qualifying
upon, for example, the grantor’s incompetence which
may be determined by a letter from the grantor’s treat-
ing physician that he or she can no longer manage her
affairs. Appropriate language is required in such provi-
sion disclaiming any trust powers which would dis-
qualify the trust as a Medicaid qualifying income-only
trust. If the grantor contemplates the conversion of the
revocable trust into an irrevocable Medicaid qualifying
income only trust, counsel should carefully examine the
trust powers to insure compliance with such a trust.
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The Pour-Over Will

The revocable trust is customarily linked to a so
called pour-will, a means by which the testator makes
a bequest to a properly executed trust, revocable or ir-
revocable. New York has adhered to a minority position
concerning incorporation by reference. In In re Salmon,*®
the decedent’s Will directed that his tangible personal
property be divided among individuals named in a
memo to be found in his safe deposit box. The Court
did not permit the memo to be followed, deeming the
bequest an impermissible incorporation by reference.!”

Certain exceptions to the doctrine of incorporation
by reference are now permitted. EPTL 3-3.7 provides
that a testator or testatrix may dispose by Will of all
or any part of his or her estate, the terms of which are
evidenced by a written instrument executed by the tes-
tator or testatrix, the testator or testatrix and some other
person, or some other person, provided that such trust
is executed in the manner provided for in EPTL 7-1.17,
prior to or contemporaneously with the execution of
the Will, and such trust instrument is identified in such
Will.

The testamentary disposition is valid even though
the trust instrument is revocable!® and even though
the trust instrument was not executed and attested in
accordance with the formalities prescribed by EPTL
3-2.1.1 However, where the bequest of the decedent’s
residuary estate was made to the trustee of the dece-
dent’s revocable trust, and the trust, although appar-
ently prepared at the same time as the Will, was not
signed by the decedent until a week later, the trust was
not deemed in existence at the time the Will was signed
and the bequest failed.?’ Clearly, once the trust agree-
ment is revoked, the disposition to the trust is no longer
valid and the statute so provides.?! An interesting twist
is found in In re Estate of Gillespie, where the revocable
trust provided that the trust’s residuary be poured over
into decedent’s Last Will and Testament. The court held
that the trust’s bequest was to be poured over in the
Will actually admitted to probate, rather than to a prior
Will in existence when the trust was executed, but later
revoked by the testator.??

Although the statute is precise in its requirements
that the trust be executed prior to or contemporaneous-
ly with the Will, it has been held that a pour-over provi-
sion will not lapse if the trust agreement was properly
acknowledged in accordance with the dictates of the
statute where there were no allegations or evidence of
fraud or other wrongdoing and the trust agreement,
which was signed contemporaneously with the Will,
was identifiable, precise and definite.?®

In In re Estate of Pozarny,?* the decedent’s living
trust was marked by inconsistencies providing for
the disposition of trust assets on the settlor’s death.
It was contained in a loose-leaf three-ring binder and

amended in contravention of the specified statutory
requirement under EPTL 3-3.7(b)(1). The court held that
the provisions of the Will distributing the estate’s assets
to the trust could not be given effect. The court’s dis-
cussion of draftsmen who employ a “one size fits all”
living trust without regard to the testator’s particular
circumstances is noteworthy.?®

Jurisdiction and Venue

There was a time when lifetime trust disputes were
only litigated in Supreme Court. In 1966, the legislature
amended the Surrogate’s Court Procedure Act provid-
ing that the Surrogate’s Court has the power to deter-
mine any and all matters relating to lifetime trusts.?
The Act now provides that the Surrogate’s court has
the same jurisdiction and power as the Supreme Court
over a lifetime trust and its trustee.?” As the use of
lifetime trusts increased, the legislature took note and
added Section 207 of the Surrogate’s Court Procedure
Act, providing that the Surrogate’s Court of any coun-
ty has jurisdiction over the estate of any lifetime trust
which has assets in the state, or of which the grantor
was a domiciliary of the state at the time of the pro-
ceeding concerning the trust, or of which a trustee then
acting resides in the state, or, if other than a natural
person, has its principal office in the state. The proper
venue for proceedings related to such lifetime trust is
the county where (a) assets of the trust estate are lo-
cated, or (b) the grantor was domiciled at the time of
the commencement of the proceeding concerning the
trust, or (c) a trustee then acting resides or, if other than
a natural person, has its principal office.?8

If a proceeding were commenced based on the
grantor’s domicile and he or she then died, the court
would retain jurisdiction. Once a proceeding has com-
menced in a proper venue, in this case based upon the
residence of the trustee and the location of the assets,
the court will retain jurisdiction and a motion to trans-
fer a proceeding to compel an accounting to another
jurisdiction is properly denied, as SCPA 207(2) pro-
vides that the first county of proper venue exercising
jurisdiction must retain jurisdiction.?? Where a dispute
arose over the transfer of property pursuant to a trust
agreement, venue was proper in the county where the
trustee resided at the applicable time even through the
property concerned was located in another county.®

The Revocable Trusts and Tax Returns

A standard revocable trust is ignored for tax rea-
sons. This is because the property is deemed to belong
to the grantor, who has the ability to amend and re-
voke. Although the trustee is now the title owner of
the property, all income and dividends payable to the
grantor pursuant to the trust agreement are reported
in his or her personal income tax return. Some custo-
dians of property will insist on a tax ID number, and
must be advised none is required as the trust’s tax ID
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number is the social security number of the grantor. If a
revocable trust provides that certain income is payable
to another person, that person must report the income
in his or her personal income tax returns. A trust that

is obligated to file an income tax return must furnish a
copy of Schedule K-1 (Form 1041) to each beneficiary (1)
who receives a distribution from the trust or estate for
the year or (2) to whom any item with respect to the tax
year is allocated.

Once the trust becomes irrevocable, the trustee
must obtain a tax ID number from the IRS and file a re-
turn on Form 1041 for the trust regardless of the amount
of taxable income or if any beneficiary of the trust is
a nonresident alien (unless the trust is exempt under
Code Sec. 501 (a)).!

Clearly, if the trust provides that it becomes irrevo-
cable upon certain events, these requirements must be
kept in mind. If the grantor wishes the trust to become
an irrevocable Medicaid qualifying income-only trust,
it may be wise to include advisory language in the trust
agreement, directing the successor trustee to obtain the
necessary tax ID number and to commence filing fidu-
ciary income tax returns.

If the trust becomes irrevocable and thus must file
income tax returns, with a few limited exceptions, it
must adopt a calendar year. Generally, the fiduciary of
a trust need not file a copy of the trust instrument with
the trust income tax return unless the IRS requests it. If
the IRS does request a copy of the trust agreement, the
fiduciary should file it (including any amendments),
accompanied by a written declaration of truth and com-
pleteness and a statement indicating the provisions of
the trust instrument that determine the extent to which
the income of the estate or trust is taxable to the trust,
the beneficiaries, or the grantor.>

Litigation In the Surrogate’s Court

Once the legislation and the courts recognized that
the revocable trust “actually functions as a Will since
it is an ambulatory instrument that speaks at death
to determine disposition of the Settlor’s property,”*
any dispute concerning a Last Will & Testament will
be heard. So we see a determination regarding the
statute of limitations;** an accounting proceeding;® a
cy-pres question;*® whether a surviving spouse who
is not a beneficiary and thus is entitled to her elective
share and a portion of the trust assets has standing to
object to an accounting;*” a summary judgment motion
brought alleging that the trust was defective because it
was contained in a loose-leaf binder, unfastened;?® the
court having to determine whether the grantor has the
requisite mental capacity to execute the document;* a
construction proceeding;*’ and a grant of limited letters
to challenge the revocable trust.!

The right to a jury trial where such rights exists
is provided by statute or the State Constitution.*? The

litigant has a right to a jury trial when objecting to a
revocable trust where he or she would have a right in
objecting to a Will.#* Although such right is now well
settled, the issue was thoroughly discussed in a number
of cases.* Needless to say, as the comparison of its like
nature with a Last Will & Testament is now firmly es-
tablished, burdens of proof will follow down that well-
trodden path.#

Advantages and Disadvantages

It has been my profound conviction that the re-
vocable trust is not a needed vehicle for every person.
Its creation is costly; it takes time, effort and therefore
money for most clients to have the trust properly fund-
ed, and its maintenance can be a nuisance. The mantra
of our traveling minstrels, with their portable offices,
that it saves the cost of probate neglects to point to the
up-front costs and the downsides. The testator with a
house and paid mortgage, a bank account and an IRA,
and known distributees, may not need a revocable trust.
However, where there is some complexity in the family
tree; with, for example, an entire branch located in an-
other country or severed from the testator by immigra-
tion or disaster, and given New York State’s obsessive
preoccupation with due diligence to find distributees,
the revocable trust can serve very well, notwithstanding
the fact that the trust may be questioned like a Last Will
& Testament in the Surrogate’s Court. The distributees
whose lips are silenced by death may never come for-
ward. Furthermore, if the testator or testatrix owns real
property in more than one state, the revocable trust will
obviate the need for ancillary probate. The testator who
is essentially alone, without close kin, may find it com-
forting to spell out in a revocable trust a thorough plan
of care in the event of illness and the frailty of old age.

Finally, where a Will contest would surely follow,
the grantor of a revocable trust can show his or her ac-
tive involvement with the trust; document his or her in-
teractions with counsel, over time; consider an amend-
ment as circumstances change; elaborate far more fully
than is customarily done in a Last Will & Testament,
and thus build a solid structure difficult to challenge on
the basis of lack of capacity or undue influence, old war
horses of the probate contest.
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Useful Mobile Apps for the Trusts and Estates

Practitioner
By Parth N. Chowlera

Greetings from the Technology in Practice Com-
mittee. This article is part of a series that highlights
useful mobile apps for the Trusts & Estates practitio-

1
ner.

This article focuses on three apps that allow the
practitioner to scan documents into PDF? format using
their mobile devices’ built-in cameras while on the go.

Genius Scan - PDF Scanner and Genius Scan +
— PDF Scanner

Sold by The Grizzly
Labs.

Available for Apple
mobile devices running iOS
9.0 and higher, and Android
mobile devices.

e Genius Scan, with
limited capability, is
free in the Apple App
Store and the Google Play Store.

e Genius Scan +, which has more features (such
as encryption, cloud storage, and faxing directly
from the mobile device), is available for $6.99 in
the Apple App Store and the Google Play Store.

Tiny Scanner and Tiny Scanner +

Sold by Appxy.

Available for Apple mobile devices running iOS
7.0 and higher, and Android mobile devices.

Costs:

¢ Tiny Scanner, with limited capability, is free in
the Apple App Store and the Google Play Store.

¢ Tiny Scanner +, which has more features (such
as cloud storage and printing directly from the
mobile device), is available for $4.99 in the Ap-
ple App Store and the Google Play Store.

CamScanner Free and CamScanner +
Sold by INTSIG Information Co., Ltd.

Available for Apple mobile devices running iOS
7.0 and higher, and Android mobile devices.

“These apps give the practitioner
the option to scan documents
(such as legal documents, letters,
Costs: business cards, and receipts) while

away from the office.”

Costs:

e CamScanner, with limited capability, is free in
the Apple App Store and the Google Play Store.

e CamScanner +, which has more features (such as
additional cloud storage), is available for $0.99
in the Apple App Store and $1.99 in the Google
Play Store.

These apps give the practitioner the option to scan
documents (such as legal documents, letters, business
cards, and receipts) while away from the office.

Each app has a free
version that allows a docu-
ment to be scanned and
saved in the mobile device
and a paid version with
additional features, such as
the ability to save scanned
documents to cloud storage
services (such as Dropbox,
OneDrive, and Google
Drive), or even fax the
scanned documents directly from the mobile device.

Endnotes

1. Anote about apps and mobile devices: like computers,
mobile devices are powered by operating systems. The two
most popular operating systems are known as “iOS” and
“Android.” The programs that run on these operating systems
are known as “apps.” iOS was created by Apple, Inc. and runs
exclusively on mobile devices produced by Apple, namely,
the iPhone, the iPad, and the iPod Touch. Apps designed for
iOS are downloaded from Apple’s “App Store.” Android was
created by Google Inc. and runs on mobile devices produced
by several companies, such as Samsung, LG, and HTC. Apps
designed for Android are downloaded from the “Google Play”
store.

2. PDF (which stands for “Portable Document Format”) is a file
format that allows documents to be shared reliably across
software and hardware platforms.

Parth N. Chowlera is the Chair of the Technology
in Practice Committee and an Associate at Greenfield
Stein & Senior, LLP. For ideas, comments, and sug-
gestions, please contact him at pchowlera@gss-law.
com. The first article in this series appeared in the
Winter 2016 issue of the Trusts and Estates Law Sec-
tion Newsletter.
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Alternatives to the New York Power of Attorney

By Stephanie Hamberger

The Power of Attorney is an important document
in which the Principal (i.e., the donor of the power)
authorizes an Agent (i.e., the donee of the power) to
act on his or her behalf in a number of capacities. For
example, the New York Statutory Short Form Power of
Attorney allows the Principal to authorize the Agent to
manage the Principal’s real estate transactions, bank-
ing transactions, and tax matters.

Due to the aging population, the need for planning
for incapacity has increased over the past few decades.
Individuals who are suffering from some form of in-
capacity and are unable to manage their own affairs
should have someone to manage them on their behalf.
For that very reason, Powers of Attorney are often
prepared as a safeguard against an individual’s pos-
sible future incapacity. A Durable Power of Attorney
takes effect upon execution of the document and stays
in effect even if the Principal is rendered incapacitated
or incompetent. A Springing Power of Attorney takes
effect only when the Principal is declared incapacitated
or incompetent. (Some individuals choose to prepare a
Non-Durable Power of Attorney, which becomes effec-
tive upon execution and terminates if the Principal is
rendered incapacitated, but this type is not the focus of
this article.)

In addition to choosing which type of Power of At-
torney to prepare, the Principal must also designate an
Agent. The Principal is permitted to designate anyone
as his or her Agent on a Power of Attorney, but it is
recommended that the Principal choose someone he or
she trusts, such as a spouse, adult child, or sibling, due
to the nature of the Agent’s duties. Oftentimes, how-
ever, individuals have no trusted relatives or friends
to designate as their Agents, which can leave them
unprotected if they are ever rendered incapacitated.
Fortunately, there are a number of solutions to this
problem.

1. Designate an Attorney as the Agent

An attorney is permitted to act as Agent of a Power
of Attorney. An individual should have this discussion
with his or her attorney if he or she wants to prepare a
Power of Attorney and has no trusted friends or rela-
tives to designate as Agent.

Individuals should understand that attorneys are
often reluctant to act as Agent, as assuming the role
can be time consuming. In addition, the Power of At-
torney creates a fiduciary duty in the Agent, who must
keep accurate records of all actions undertaken in his
role as Agent. Furthermore, under General Obligations
Law § 5-1510(2)(e) and Civil Practice Law and Rules
213(1), certain individuals (e.g., the Principal, a nomi-

nated Monitor, co-Agent, Successor Agent) can request
that the Agent produce these records at any time up
until six years after the termination of the fiduciary re-
lationship (i.e., the Principal’s date of death). Attorneys
may not want to assume these additional burdensome
duties and may, therefore, be reluctant to act as Agent
under a client’s Power of Attorney.

Lastly, an individual should consider the disad-
vantages of appointing his or her attorney. Since the
Statutory Short Form Power of Attorney was designed
to grant broad powers to Agents, there is a potential
for abuse. Although attorneys are professionals who
must abide by a strict code of ethics, there is still a risk
that an attorney might abuse the power granted to him
or her by the Power of Attorney. An individual should
only nominate his or her attorney if he or she trusts the
attorney and believes that the attorney will carry out
his or her duties and act in the individual’s best inter-
ests.

2. Create a Revocable Trust

A Trust is a document created by a Grantor that
gives legal title over the trust property to the Trustee
and equitable title to the beneficiaries. The Trustee
holds the trust property, invests it, and distributes
the principal and income of the trust assets to the
beneficiaries periodically for a fixed period of time.

A Revocable Trust is a type of trust that takes effect

the moment it is signed by the Grantor, but can be
changed or revoked by the Grantor during his or her
lifetime. When the Grantor dies, the Trustee generally
distributes the remaining trust property outright to the
named beneficiaries or invests and holds the remaining
trust assets in further trust for named beneficiaries. Af-
ter the Grantor’s death, the trust becomes irrevocable.

What makes the Revocable Trust a great solution to
the issue at hand is that the Grantor can appoint him-
self or herself as Trustee and appoint a Successor Trust-
ee to act if the Grantor is no longer able to act (e.g., if
the Grantor is rendered mentally incapacitated). In
addition, the Grantor can appoint as Trustee an attor-
ney (who may be more willing to act as Trustee than
as Agent under a Power of Attorney) or a corporate
Trustee, such as a bank or trust company. Since Trust-
ees are generally given various types of powers, such
as the powers to handle the Grantor’s investments and
real estate transactions, write checks on behalf of the
Grantor, and pay the Grantor’s bills, a Revocable Trust
serves the same purpose as a Power of Attorney.

3. Petition for an Article 81 Guardian

A Guardian of the Property serves many of the
same functions as an Agent under a Power of Attorney
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and should be considered where the client has no one
to designate as Agent and needs help managing his or
her financial matters. Under Article 81 of the New York
Mental Hygiene Law, the Court can appoint a Guard-
ian of the person and property of an incapacitated in-
dividual if that individual (a) requires assistance in the
management of his personal and/or financial affairs
and (b) consents to the appointment or is determined to
be incapacitated in accordance with a number of crite-
ria. Among those with standing to file a Petition to Ap-
point an Article 81 Guardian is the incapacitated person
himself or herself (known in the initial proceeding as
the “Alleged Incapacitated Person” or “AIP”).

After a petition is filed with the Surrogate’s Court,
a Court Evaluator will interview the AIP and provide
a report to the Court, which provides analysis of the
AIP’s needs and capacity. After a hearing, if the Court
determines that the AIP needs assistance managing his
or her affairs, it will appoint a Guardian of the Person
and/or Property. The Guardian must allow the Inca-
pacitated Person' or “IP” to remain independent, but,
just like the Agent of a Power of Attorney, a Guardian
of the Property can assist in the management of the IP’s
financial matters. Like the Agent of a Power of Attor-
ney, an Article 81 Guardian of the Property can pay the
IP’s bills, make gifts on behalf of the IP, manage the IP’s
tax matters, and use the IP’s assets to provide support
for the IP’s dependents.

One thing an individual must consider before
pursuing the Guardianship route is that Guardianship
proceedings are costly and time consuming. Although
a Power of Attorney can be quickly prepared and ex-
ecuted, Article 81 Guardianship Proceedings are much
more complex. The initial petition and appointment
process, as described above, can span several months.?
In addition, the Incapacitated Person tends to incur
tens of thousands of dollars in fees in connection with
Article 81 Guardianship proceedings, including those
related to preparation of legal documents, attorney
court appearances, Court Evaluator services, and
Guardian services.

For those who can afford the expense and time,
however, Article 81 Guardianship is a plausible alterna-
tive to the Power of Attorney. Guardians may be more
reliable than Agents under Powers of Attorney, since
they are appointed by the Court and must fulfill certain
requirements to qualify for appointment. Mental Hy-
giene Law § 81.39 specifies that before someone can be
appointed as a Guardian, he or she must complete an
approved training course regarding a range of topics,
including the Article 81 Guardian’s duties, the Inca-
pacitated Person’s rights, and the preparation of annual
reports that Guardians must provide to the Court. In
addition, the Guardian’s duty to maintain accurate
records of all financial activity and prepare annual
reports may reduce the potential for abuse of the Inca-
pacitated Person.

4. Hire an Organizer or Daily Money
Manager

There are various types of professionals who can
assume the responsibilities that are generally granted
by way of an executed Power of Attorney. For example,
a Principal can authorize his or her Agent to manage
his or her financial transactions, which would include
paying the Principal’s bills and depositing funds into
the Principal’s bank accounts. If an individual has no
one to name as Agent on his or her Power of Attorney,
he or she can hire a Daily Money Manager (“DMM”).
As stated on the American Association of Daily Money
Managers, DMMs are authorized to pay bills, balance
checkbooks, make bank deposits, organize tax records,
maintain financial and medical insurance papers, and
negotiate with creditors.

As with the above-mentioned alternatives, there is
a possibility that DMMs might abuse their duties, so
an individual should only hire a DMM if he or she be-
lieves that the DMM is trustworthy:.

5. A Statewide Answer

As individuals are living longer, more are experi-
encing some form of incapacity, and this may become
a much bigger problem in need of a more widespread
solution. California and Arizona have both created
agencies that license professional fiduciaries, such as
Trustees and Agents under Powers of Attorney. Gener-
ally, to be licensed as a professional fiduciary in these
states, individuals have to meet certain requirements,
including fulfilling a specified number of hours of
coursework before certification, passing an exam, and
fulfilling Continuing Education requirements post-
certification. Although New York has no comparable
agency, creating one would be of benefit to many New
Yorkers, including those individuals who do not have
trusted friends or family members to appoint as Agents
under their Powers of Attorney. Establishing such a
program would make it easier for individuals to con-
nect with qualified professionals who could serve as
Agents. Until New York implements such a program,
however, New York domiciliaries with no one to des-
ignate as Agent have a few options, as stated above,
which can effectively protect them and their assets in
case of current or future incapacity.

Endnotes

1. The AIP becomes the Incapacitated Person (or “IP”) once
the court has made the determination that the individual is
incapacitated.

2. Although the initial appointment process should take no longer
than 60 days, in practice, three months to a year may pass
before a Guardian is appointed.

Stephanie Hamberger is a trusts and estates at-
torney at Holm & O’Hara, LLP, and a member of the
Estate and Trust Administration Committee and Taxa-
tion Committee of NYSBA’s Trusts and Estates Law
Section.
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Reformation to Comply with QTIP Rules Denied

By Laurence Keiser

Although New York Surrogate’s court decisions
rarely deal with Federal estate tax issues, practitioners
should be aware of the recent decision by New York
County Surrogate Nora Anderson in In re Carcanagues.!
The case involves a petition to reform a trust, but more
importantly points out the need to review all estate
planning documents and their tax consequences after
marriage.

The case dealt with a same-sex marriage in New
York after enactment of the Marriage Equality Act dat-
ed June 24, 2011 (“the Act”), but is equally applicable to
all.

The facts are fairly common. In June of 1977,
Jacques Carcanagues (hereafter “Jacques”) established
a revocable living trust. He was the sole beneficiary and
sole trustee during his lifetime. At his death, the sole
primary beneficiary became his then partner in a civil
union, Sergio Francescon (hereafter “Sergio”), who then
became a co-trustee, along with Jacques’ lawyer. Sergio
was entitled to the Trust’s “net income” and was a dis-
cretionary principal beneficiary for his health, support
and maintenance.

At that time, prior to the Act, this was a common
way for unmarried people to pass property. Though
there would not be a marital deduction and tax might
be due at the first death, the trust would not be includ-
ed in the second estate because that decedent was not
the transferor. Conversely, leaving property outright
to an unmarried partner could produce a tax disaster,
i.e., tax in both estates, perhaps with no credit for prior
estate tax paid.

Early in 2013, Jacques was diagnosed with a termi-
nal illness. On October 3, 2013, Jacques and Sergio mar-
ried. Jacques died on January 13, 2014.

In August of 2013, the U.S. Treasury Department
and IRS announced that same-sex couples who were
legally married would be considered married for all
Federal tax purposes including gift and estate taxes.

When Jacques and Sergio married, they became
entitled to the Qualified Terminable Interest Property
(“QTIP”) provisions of Internal Revenue Code Section
2056(b)(7) and the tax consequences expressed above
would have been reversed. Jacques’ estate could have
gotten a marital deduction (leaving more net assets for
Sergio’s support) and the principal of the trust would
then be taxable in Sergio’s estate.

We are not told of the extent of Jacques’ assets, only
that the trust contained a commercial condominium
and cooperative apartment in Manhattan.

To get a marital deduction under IRC § 2056(b)
(7) among other requirements, the surviving spouse
must have the absolute right to all trust income. After
Jacques death, the trust was reviewed.

Questions were raised about whether the trust
would qualify for the marital deduction. The trustees
identified three trust provisions as ambiguous. There
was a provision allowing the trustee to withhold dis-
tributions in case of a disability. This included physical
disability, but also divorce, bankruptcy, or a large un-
satisfied and enforceable judgment; so there was a pos-
sibility that Sergio would not get all the income.

In addition, at Jacques’ death, the trustees could
pay the principal of the trust “and accumulated in-
come” to the remaindermen (who were the grantor’s
sisters). It might be argued that this inferred that Sergio
would not get all the income from the Trust.

Also, the trustees were allowed to retain and ac-
quire non-income-producing properties. To get a mari-
tal deduction, generally, the spouse must have the right
to demand that the trustees make the property produc-
tive.

So the trustees requested reformation of the above
provisions to provide for Sergio in the manner the
grantor intended and to take advantage of the marital
deduction.

The court held that it had the power to reform the
instrument to effectuate the decedent’s intent. Howev-
er, it noted that the power to reform should be applied
sparingly and could be used only if literal application
of the instrument’s provisions would frustrate testa-
tor’s actual intent as reflected in the entire document.

There was no intent expressed in the trust docu-
ment to obtain the marital deduction. “Indeed, grantor
could not have intended that the trust qualify for the
marital deduction since, at the time of the Trust’s cre-
ation in 1997, same-sex marriages were prohibited in
every state.”

Further, because the parties were not married at
the time of the trust’s creation, the general rule that tes-
tamentary provisions be construed in a spouse’s favor
had no application.

Citing In re Tamargo,? the court concluded that
“when the purpose of the testator is reasonably clear by
reading his words in their natural and common sense,
the Courts might not have the right to annul or pervert
that purpose upon the grounds that a consequence of it
might not have been thought of or intended by him.”?
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For practitioners, the very important takeaway from
the case is not to assume that a change in the law, even
a beneficial change in the law, does not require a change
in existing documents. Practitioners must advise clients
that any change in personal circumstances should cause
a review of wills, trusts, and other estate planning docu-
ments.

Of course, since the trust does not qualify for QTIP
treatment and the election cannot be made, there will
not be double taxation. The remaining principal of the
trust will not be included in Sergio’s estate at his death.

But the acceleration of the tax to the first death is obvi-
ously a situation that Sergio wished to avoid.

Endnotes

1. N.Y.LJ., Sept. 6, 2016, p.26 (Sur. Ct., N.Y. Co.).

2. 220N.Y. 225 (1917).

3. N.Y.LJ., Sept. 6, 2016, p.26, *10-11 (Sur. Ct., N.Y. Co.).

Laurence Kaiser, J.D., L.L.M. (Tax), C.P.A. is a part-
ner in the law firm of Stern Keiser & Panken, LLP in
White Plains.
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Recent Developments in SCPA Article 17-A Proceedings

By C. Raymond Radigan and Lois Bladykas

A recent case has highlighted certain concerns
about the scope and effect of Surrogate’s Court Pro-
cedure Act Article 17-A guardianships. Kings County
Surrogate Lopez Torres issued a decision in Matter
of Michelle M.! denying a petition filed by Michelle’s
parents to be appointed guardian of Michelle. Sur-
rogate Lopez Torres cited concerns over Article 17-A’s
scope, cautioning that the statute is an “extreme rem-
edy” and “should be the last resort for addressing an
individual’s needs.”? In addition to Michelle M., other
recent decisions have also advocated for a less restric-
tive means of meeting the needs of a developmentally
or intellectually disabled person. This article explores
those recent decisions and other legislative changes to
Article 17-A.

Brief History of Article 17-A Proceedings

SCPA Article 17-A was originally enacted in 1969,
and has since been amended several times. The initial
statute was enacted to replace expensive and time-con-
suming committee and conservatorship proceedings,
which at that time were essentially the only option
for persons under the kind of disability contemplated
under what is now Article 17-A. Often parents would
be SCPA Article 17 guardians for their disabled chil-
dren, but when the child reached majority they felt
they had nowhere to go and sought legislation. Article
17-A was initially designed to assist parents of people
with Down Syndrome and applied only to “mentally
retarded” persons, not developmentally disabled per-
sons.? Over time, guardianships were sought on behalf
of individuals with other intellectual disabilities such
as epilepsy, autism, and learning disabilities. Accord-
ingly, the statute was changed in 1989 and authorized
the court to appoint guardians for developmentally
disabled persons as well as “mentally retarded” indi-
viduals.

The current statute authorizes the Surrogate to
“appoint a guardian of the person or of the property or
of both if such appointment of a guardian or guardians
is in the best interest of the person who is intellectu-
ally disabled”* or in the best interest of the “develop-
mentally disabled person” (emphasis added).’ The
essential purpose of Article 17-A is to ensure long-term
guardianship of a person under mental disability even
after the age of majority.® It is “most often used to en-
sure long-term guardianship of the child who never
was and never will be able to care for herself.””

Notably, the legislature amended the statute in
2016 to remove reference to “mentally retarded” peo-
ple. Instead, the statute more appropriately describes
people who are “intellectually disabled.” The official

legislative justification of this change cites efforts on
part of disability advocates who “worked tirelessly to
persuade state and federal governments to end official
use of ‘retarded.””® Legislative bills S7132A and A2125
amended the Surrogate’s Court Procedure Act by re-
moving all reference to “mentally retarded” or “mental
retardation” and the change was signed into law by
the Governor in 2016.

Matter of D.D.

Even before the legislature officially amended the
statute by removing all reference to “mentally retard-
ed” people, Surrogate Lopez Torres elected to use the
term “intellectual disability” in Matter of D.D.? Noting
that “[t]his change in terminology has been approved
and used in the most recent addition of the Diagnostic
and Statistical Manual of Mental Disorders (DSM), one
of the standard texts used by psychiatrists and mental
health professionals in classifying mental disorders,”!°
Surrogate Lopez Torres declined to use the term “men-
tal retardation” throughout her opinion.

Matter of D.D. is also an instance in which Sur-
rogate Lopez Torres declined to appoint a guardian
under Article 17-A and expressed concern over the
effect of the statute. In Matter of D.D., the mother and
brother of a 29-year-old man with Down Syndrome
petitioned to be his guardians under Article 17-A. D.D.
had a mild range intellectual disability, was able to
work, had an active social schedule, and was able to
travel and care for himself independently. D.D. also
expressed that he did not want a guardian appointed
for him. The guardian ad litem appointed for D.D. re-
ported that D.D. appeared to be capable of making his
own decisions, with help and support from his family.
Surrogate Lopez Torres declined to grant the petition
for guardianship of D.D., and suggested that alternate,
“less restrictive legal tools,” such as a power of attor-
ney or health care proxy, could be utilized in the event
D.D. was not able to make his own medical decisions.!!
She also expressed concern over the “immense loss of
individual liberty” of the disabled individual that is a
result of the appointment of a guardian under 17-A.
The court held that an Article 17-A guardianship could
only be imposed if the least restrictive alternatives
(such as health care proxies and powers of attorney)
were first explored and exhausted.

Matter of Mark C.H.

In Matter of Mark C.H.,'? former Surrogate Kristin
Booth Glen considered the petition for appointment
of a guardian for Mark, an autistic man with a sig-
nificant disability. Like Surrogate Lopez Torres, Judge
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Glen also expressed concern over the fact that Article
17-A guardianship vests the guardian with “virtually
complete power over the ward” which “clearly and
dramatically infringes on a ward’s liberty interests.”13
In addition to concerns about individual liberty and
autonomy, Surrogate Glen emphasized the lack of pe-
riodic reporting and review for guardians appointed
under Article 17-A (in contrast to guardianships under
Mental Hygiene Law Article 81). The court suggested
that in the absence of periodic reporting and review,
individuals under guardianship could transition into
“functioning, capacitated adults with guardians whose
powers constitute a ‘massive curtailment of liberty.”” 14
Although the court found that Mark was a person with
developmental disabilities in need of a guardian and
granted the petition for guardianship, the court condi-
tioned the guardianship on petitioner’s annual report
to the court concerning Mark’s disability and progress
with regard thereto.

Matter of Michelle M.

As in Matter of D.D., Surrogate Lopez Torres de-
clined to appoint a guardian in Matter of Michelle M. In
this case, Michelle’s parents brought a petition seeking
Article 17-A guardianship of their daughter, a 34-year-
old woman with Down Syndrome. In declining to grant
the petition for guardianship, the court noted that Mi-
chelle was able to live independently with roommates,
cook for herself, manage her doctor appointments and
medications on her own, and keep track of and access
her money.!® On the contrary, the petitioners alleged
that Michelle was unable to manage her medical affairs
and make decisions relating to her welfare. Considering
these differing views, the court concluded that “less re-
strictive means” would be available to protect Michelle
while maximizing her independence and autonomy,
and declined to appoint a guardian for Michelle. Like in
Matter of D.D., the court expressed worry that an Article
17-A guardianship “wholly remove[s] an individual’s
legal right to make decisions.” The court went further
and stated that the appointment of a plenary guardian
without careful inquiry into the individual’s capacity
would be contrary to conventions of human rights law
and “the findings and underlying purpose of the Ameri-
cans with Disability Act of 1990.”16

The Future of Article 17-A

These recent cases and legislative changes sug-
gest that Article 17-A is ripe for review. In accordance
with this trend, a panel headed by former chief state
administrative judge A. Gail Prudenti is reviewing Ar-
ticle 17-A guardianships and the related guardianship
statute under Mental Hygiene Law Article 81. Consid-
erations of individual autonomy and personal liberty,
as well as the potential for a reporting requirement for
guardians appointed under Article 17-A, are certainly
issues that may come before the panel. Article 17-A

is certainly not to be avoided at all costs, but courts
should continue to review the issues associated with
guardianships and exercise flexibility in their evalua-
tion of individuals who may benefit from guardianship
under the statute.

There was a movement to abolish Article 17-A and
incorporate it within Article 81 of the Mental Hygiene
Law. Many organizations and parents of those suffer-
ing the disabilities set forth under Article 17-A proceed-
ings vigorously opposed such legislation, contending it
was costly, timely and in many instances, overbearing.
Their efforts succeeded.

There have been great advances in the education,
treatment and caring for those having the disabilities
proscribed under Article 17-A since the 1960s. Ac-
cordingly, there are many good alternate means to full
guardianship that one can resort to when dealing with
Article 17-A situations similar to that under Article
81. Both statutes were intended to provide the least
intrusive means to accommodate the needs of those
disabled. One of many matters to be reviewed should
be extending limited letters both of the person and
property under Article 17-A where that statute is found
necessary to provide for the needs of those disabled but
where full letters would not be necessary to accommo-
date those needs.

Endnotes

1. Matter of Michelle M., 52 Misc. 3d 1211(A), 2016 N.Y. Misc.
LEXIS 2719 (Sur. Ct. Kings County 2016).

2. Matter of Michelle M., 52 Misc. 3d 1211(A), 2016 N.Y. Misc.
LEXIS 2719, *13 (Sur. Ct. Kings County 2016).

3. McKinney’s Practice Commentaries, Margaret Valentine
Turano, SCPA 1750.
SCPA 1750.
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6.  McKinney’s Practice Commentaries, Margaret Valentine
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7. McKinney’s Practice Commentaries, Margaret Valentine
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8. Justification, Sponsor Memo, Senate Bill S7132.

Matter of D.D., 50 Misc. 3d 666, 19 N.Y.S.3d 867 (Sur Ct. Kings
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10. Matter of D.D., 50 Misc. 3d 666, 667, 19 N.Y.S.3d 867 (Sur Ct.
Kings County 2015).
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13.  Matter of Mark C.H., 28 Misc. 3d 765, 776, 906 N.Y.S.2d 419
(Sur. Ct. New York County 2010).

14. Matter of Mark C.H., 28 Misc. 3d 765, 778, 906 N.Y.S.2d 419
(Sur. Ct. New York County 2010).
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Interposing Mistake as an Objection to Probate

By Daniel J. Reiter

I Introduction

It has long been held in New York that in order for
a propounded Will to be admitted to probate the in-
strument must contain the will of the testator.! The Sur-
rogate must be satisfied not only that the instrument
has been validly executed, but that the mind of the tes-
tator accompanied the act and that the instrument ex-
ecuted speaks his or her language and really expresses
his or her will.2 As a condition of probate, proponents
must show affirmatively that the testator had an intelli-
gent knowledge of the contents of the purported Will.?

But what of instances where a mistake or error is
made by the attorney-drafter in preparing the instru-
ment? Can such a mistake be grounds for objection to
probate, or are such questions limited to a construction
proceeding? A string of recent cases confirm that mis-
take remains a valid objection to probate, the outcome
determined by the specific factual circumstances, the
type of mistake, and the presence of testimony from
the attorney-drafter or supervising attorney. To sustain
the objection of mistake as a ground to deny probate, it
must be shown that either (a) the decedent did not un-
derstand the provisions of the propounded instrument
(at least in certain circumstances); or (b) the drafting
attorney erred in misinterpreting the testator’s instruc-
tions.*

Il. Mistake in Action

In Will of Rivera, the objectant interposed “mistake”
as a separate and distinct objection, and proponent
brought a motion for summary judgment dismissing
mistake and all other objections.? The Surrogate’s Court
of Kings County found there to be material issues of
fact as to whether the decedent could understand, read,
or write English, opining:®

[WThereas here the testator is not flu-
ent in English [the proponent] has a
greater burden in establishing “that the
mind of the testator accompanied the
act, and that the instrument executed
speaks his language and really ex-
presses his will.””

The Surrogate found that issues of material fact
existed with respect to testamentary capacity and due
execution because of the undisputed evidence that the
propounded instrument was written, and the entire
ceremony executed, in English.® Although mistake was
interposed as an objection separate and distinct from
testamentary capacity and due execution, the Surrogate
analyzed the issue of mistake as relevant to these objec-
tions.”

The Surrogate’s Court of Queens County in I re
Cookson entertained mistake both as a separate and
distinct objection and a factor in testamentary capac-
ity.!9 In Cookson, the objectants alleged that that the
propounded instrument was executed by the testatrix
“by mistake in that she did not understand the contents
of the instruments offered for probate,” arguing that
the decedent had a very different understanding of the
value of her residuary estate at the time the propound-
ed instrument was executed, and what the value would
be at the time of her death.!! The Surrogate described
the objection as “nonsensical” in determining that a
mistake on the part of the testator as to the size of her
estate at the time of death is not grounds for denial of
probate.!? Consistent with longstanding precedent,
the Surrogate opined, “What the testator has done, not
what she meant but failed to do, is to be given effect
(citations omitted).”13

Although the Surrogate dismissed the objection
due to the type of mistake made by the testator, the
Cookson decision solidifies the notion that mistake may
be interposed as a valid objection to probate. The spe-
cies of mistake, however, clearly factors into the Sur-
rogate’s analysis. A mistake of fact, as alleged in the
Cookson case, is insufficient.!4

Another factor that the Surrogate will consider
when determining the validity of an instrument tainted
by mistake is an attorney-drafter’s sworn testimony
regarding the circumstances of the mistake. In Estate of
Eleanor Martinico, the objectants alleged two mistakes
which the Surrogate analyzed under the objection of
lack of due execution.'

First, objectants argued that an erroneous substi-
tution of names in the attorney-drafter’s notes led to
the disinheritance of one of the objectants.!® Second,
the objectants argued that if the instrument had been
duly executed, the decedent would have objected to
the instrument when read aloud to her by the attorney-
drafter because the instrument referred to the decedent
as a male rather than female and the proponent as a
female rather than a male.!” With regard to objectant’s
first argument, the Surrogate rejected the notion that
the error led to disinheritance, relying, in part, on an
affidavit proffered by the attorney-drafter affirming
that the decedent’s recollection of her family tree was
accurate.!® In addition, the Surrogate determined that
the erroneous gender designations in the propounded
instrument “does not negate [its] execution in accord
with EPTL 3-2.1, nor does it negate the testimony of the
two witnesses, both attorneys, who knew the decedent
for many years, and represented her on other mat-
ters.”19
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Attorney testimony also played a crucial role in
Estate of Andrew Walker, in which the Appellate Divi-
sion, Third Department, affirmed the decree of the
Surrogate’s Court of Broome County denying pro-
bate.?’ In Walker, the petitioner, prior to the testator’s
death, wrote down the decedent’s wishes in changing
a provision of his will, and delivered same to the of-
fice of the decedent’s attorney.?! However, on appeal,
the attorney denied having drafted the alleged instru-
ment, and acknowledged that, although his secretary
typed the instrument, he never saw it or approved it.”2
The Appellate Division, citing Rollwagen, stated, “in
light of the uncertainty surrounding the drafting and
execution of the will, we decline to disturb the decree
of Surrogate’s Court denying admission of the will to
probate.”?

lll. The Fifth Objection

It is important to note that our learned Surro-
gates have not gone rogue in entertaining mistake as
a valid objection to probate over the years. The usual
four objections, (i) failure of due execution, (ii) lack of
testamentary capacity, (iii) fraud, and (iv) undue influ-

in a probate proceeding or reserve the allegation for a
construction proceeding or other avenue of relief.?

IV. Interposing Mistake as an Objection

If counsel for an objectant determines to interpose
mistake as an objection to probate, the language used
should be stated in general terms.?® Specifics are not
necessary, and the objection of mistake need only give
sufficient notice.?” Counsel should be mindful of the
case-specific facts, but will not be required to describe
the mistake with particularity.3® Moreover, the object-
ant is only required to furnish a bill of particulars after
it has had an opportunity to conduct and conclude ex-
aminations before trial.>!

A question does arise, however, as to which party
bears the burden of proof. The answer is not entirely
clear. In Estate of Obermeyer, the Surrogate held that
the burden fell on the objectant.’? However, Obermeyer
analyzed mistake as a separate and distinct defense,
and one could argue this general rule does not apply
in cases where mistake goes to the issues of due execu-
tion or testamentary capacity, where the proponent
bears the burden.®®

“The usual four objections, (i) failure of due execution,
(if) lack of testamentary capacity, (iii) fraud,
and (iv) undue influence, are not exclusive.”

ence, are not exclusive. Indeed, with the enactment

of Section 202 of the Surrogate’s Court Procedure Act
(“SCPA”), the Surrogate’s Court “is empowered in any
proceeding, whether or not specifically provided for,
to exercise any of the jurisdiction granted to it by [the
SCPA] or other provisions of law, notwithstanding that
the jurisdiction sought to be exercised in the proceed-
ing is or may be exercised in or incidental to a different
proceeding.”?*

In Will of Nancy Artope, a probate contest, object-
ants interposed a fifth objection alleging facts seeking
to establish a constructive trust for the benefit of object-
ant.” In permitting “a joinder of the objection relating
to the imposition of a constructive trust in this probate
proceeding,” Surrogate C. Raymond Radigan wrote
that SCPA 202 “has in effect eliminated the holdings in
those cases which have limited this court’s equity pow-
ers to only those incidental to a specific statute or pro-
ceeding provided for in the SCPA (citation omitted).”2°

Accordingly, a mistake that may be more ap-
propriately analyzed in a construction proceeding
may be complained of prior to probate. Of course, the
practitioner should be mindful of the issues of claim
preclusion, issue preclusion, and contractual release, in
deciding whether to interpose mistake as an objection

V. Conclusion

Mistake is an unusual, but oftentimes valid, ob-
jection to probate. Before interposing mistake as an
objection, counsel should carefully consider whether
a probate contest is the most appropriate forum to
litigate mistake, as compared to a construction pro-
ceeding. The risks of claim preclusion, issue preclusion
and contractual release should be carefully considered.
In interposing mistake as an objection, the objectants
should state the objection in general terms, assured
that particulars need not be supplied until the conclu-
sion of pre-trial examination. Whether objections will
be successful will be heavily dependent on the particu-
lar facts and circumstances, the nature of the mistake,
and whether, despite the mistake, “the instrument
speaks the language and contains the will of the testa-
tor.”3*

Endnotes
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Recent New York

State Decisions
By Ira M. Bloom and William P. LaPiana

FIDUCIARIES

Sale of Real Property for
Below Market Value Justifies
Surcharge and Imposition of
Interest from Date of Sale

Decedent’s estate included
a brownstone residence which
was given a value of $1,500,000
on the nominated executor’s
application for preliminary
letters. The executor sold the
property for $670,000 to an
acquaintance, Basile, who the
day before closing assigned the
rights under the contract to Basile’s own LLC, which
three days later sold the property to an unrelated party
for $1,300,000. The charitable beneficiaries of the estate
and the Attorney General objected to settlement of the
executor’s account. Surrogate Lopez Torres granted the
objectants” motions for summary judgment and sur-
charged the executor $630,000 plus 6% from the date of
sale of the property.
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Ira M. Bloom

The executor appealed and the Appellate Division
affirmed. The court found that the evidence offered by
the objectants made out a prima facie case of breach of
fiduciary duty. Specifically, the executor chose a real es-
tate agent unfamiliar with the relevant market, did not
obtain an appraisal of the property at the time of sale or
investigate the market value of comparable properties,
and sold the property to an acquaintance when there
was an unrelated third-party ready to purchase the
property “for nearly double the price” paid by the LLC.
The executor offered no evidence raising a triable issue
of fact and therefore the grant of summary judgment
was proper. In addition, Surrogate Lopez Torres provi-
dently exercised her discretion in awarding interest
given the proof that the property was re-sold for nearly
twice the original price three days after the executor
sold the property. Matter of Billmyer, 142 A.D.3d 1000, 37
N.Y.S. 3d 330 (2d Dep’t 2016).

TRUSTS
Decanting Into Supplemental Needs Trust Approved

In Matter of Kroll, 41 Misc. 3d 954, 971 N.Y.5.2d
863 (Sur. Ct., Nassau Co. 2013), Surrogate McCarty ap-
proved the creation of a third-party supplemental needs

trust by decanting a trust for
the sole benefit of the creator’s
grandchild. The Department of
Health had objected, contend-
ing that the trust was created
from the beneficiary’s own
assets and was therefore a first-
party supplemental needs trust
which must include a payback
provision reimbursing the state
on the death of the beneficiary.
The decanting documents
were executed days before the
beneficiary turned 21 years of age, at which time the
beneficiary would have a presently exercisable general
power of appointment over the trust property. The de-
canting was effective immediately without regard to the
30-day waiting period in EPTL 10-10.6(j) because the
beneficiary’s parent consented to the decanting under

a provision in the trust terms authorizing the parent or
guardian of a beneficiary under a disability to receive
notice and act for the beneficiary.

William P. LaPiana

On appeal by the Department of Health, the Appel-
late Division affirmed. The appellate court stated that
the assets in the invaded trust never belonged to the
beneficiary. The trust was funded by the beneficiary’s
grandparent and none of the beneficiary’s assets were
ever transferred to the trust. Under the Department of
Social Services Regulation 18 NYCRR 360-4.5(b), an
individual is considered to have created a trust to the
extent that person’s assets “were used to form all or
part of the principal (corpus) of the trust.” Therefore,
the beneficiary was not the creator of the trust and the
appointed trust was a valid third-party supplemental
needs trust. Kroll v. New York State Dep’t. of Health, 143
A.D.3d 716, 39 N.Y.5.3d 183 (2d Dep’t 2016).

WILLS

Disposition to Employee Benefit Fund Is Void
Because Potential Beneficiaries of Fund Were
Witnesses to the Will

Testator’s will made a general disposition of
$100,000 to an employee appreciation fund of a home-
owner’s association. The association has a no tipping
policy. Instead, residents are encouraged to contribute
to the fund. Monies held in the fund are distributed
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to staff members at year’s end according to a plan ap-
proved by a committee of residents. All three witnesses
to the testator’s will were employees of the association
and eligible to receive distributions from the fund. The
probate decree invalidated the gift to the association
because under EPTL 3-3.2 the witnesses were interested
witnesses whose testimony was necessary to prove the
will and therefore must be purged of their gifts under
the will. The association then moved to vacate that por-
tion of the decree invalidating the disposition, arguing
that the witnesses, whose maximum individual benefit
from the bequest was $465, have renounced any benefit
from the disposition to the fund.

Surrogate Czygier declined to modify the decree,
noting that the renunciations, never filed with the
court, are irrelevant. First, under New York case law,
employees are the recipients of tips which are con-
tributions by patrons to the wages that the employer
should pay and therefore the beneficial disposition
inures to the employer, and not only to the individual
employees. Second, because the employee-witnesses
renounced only their interest in the disposition, not in
the entire fund, distributions which are in the hands of
a committee creates the possibility of abuse. Matter of
Altstedter, 53 Misc. 3d 477, 39 N.Y.S.3d 586 (Sur. Ct., Suf-
folk Co. 2016).

Testamentary Scheme Supports Gift by Implication

Testator and her spouse had eight children together
with whom they raised two children from the spouse’s
prior marriage, but testator never adopted the stepchil-
dren. Testator’s will made bequests of $2,000 to each of
the ten children, directed that property equal in value
to the maximum amount that can pass free of federal
estate tax be held in trust for the spouse and that on
the spouse’s death any remaining trust property be
divided equally among the surviving children and the
descendants of deceased children. The residuary estate
was given to the spouse “absolutely.” No provision was
made for the spouse predeceasing the testator, which is
what happened.

At testator’s death the trust for spouse could not
be funded because lifetime gifts made by the testator
through testator’s attorney-in-fact, one of her biologi-
cal children who is also administrator of the testator’s
estate, had exhausted the applicable exclusion amount.
The administrator’s position was that because the will
does not dispose of the residuary estate in the event the
testator’s spouse predeceased, the residuary disposi-
tion failed and the residue must pass by intestacy to
the testator’s eight biological children. One of the step-
children then began a construction proceeding seeking
a determination that the testator intended to give the
residuary estate to all ten children. The administrator
moved for summary judgment on the grounds that the
petitioner lacked standing. Surrogate Wilhelm denied
the motion as procedurally deficient and agreed with

the petitioner that the testator intended to give the re-
siduary estate to all ten children. The administrator ap-
pealed and the Appellate Division affirmed.

The court addressed the standing issue first and
concluded that because the petitioner “plausibly ar-
gues” that the terms of the will show the testator’s
intent to benefit both the testator’s biological children
and stepchildren should the testator’s spouse prede-
cease, the petitioner raised a colorable argument that
the petitioner was entitled to a share of the property
affected by the construction proceeding, thus meeting
the test for standing in a construction proceeding.

The court then concluded that Surrogate Wil-
helm had correctly found a gift by implication of all
of the residue to the testator’s biological children and
stepchildren. The only provision of the will that did
not provide equal benefits for all 10 children was the
outright gift of the residue to the testator’s spouse—
a gift which does not provide for the possibility that
the spouse would die first. Indeed, nothing in the
will suggests that the testator intended to exclude the
stepchildren from the gift of the residue should the
testator’s spouse predecease. In these circumstances
Surrogate Wilhelm correctly gave effect to the testator’s
“expressed general testamentary plan and purpose.”
Matter of Warren, 143 A.D.3d 1110, 39 N.Y.5.3d 282 (3d
Dep’t 2016).

Ira Mark Bloom is Justice David Josiah Brewer
Distinguished Professor of Law, Albany Law School.
William P. LaPiana is Associate Dean for Academic
Affairs and Rita and Joseph Solomon Professor of
Wills, Trusts and Estates, New York Law School.
Professors Bloom and LaPiana are the co-authors of
Bloom and LaPiana, Drafting New York Wills and Re-
lated Documents (4th ed. Lexis Nexis).
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Case Notes— New York
State Surrogate’s and

Supreme Court Decisions

By llene Sherwyn Cooper

Attorney Disqualification

Before the Surrogate’s Court, New York County, in
In re Christopher, was a contested probate proceeding
and a contested proceeding to remove the preliminary
executor of the estate, in which the objectant, the dece-
dent’s brother, sought, inter alia, to disqualify three law-
yers of the law firm representing the proponent of the
Will and the preliminary fiduciary, as well as the firm
itself, on the grounds of the advocate-witness rule codi-
fied in Rule 3.7 of the Rules of Professional Conduct. In
pertinent part, Rule 3.7 prohibits a lawyer from acting
“as an advocate before a tribunal in a matter in which
the lawyer is likely to be a witness on a significant is-
sue of fact...” or “another lawyer in the lawyer’s firm
is likely to be called as a witness on a significant issue
other than on behalf of the client, and it is apparent that
the testimony may be prejudicial to the client....”

The court opined that Rule 3.7 was not to be ap-
plied mechanically, but was designed to offer guidance
as to whether disqualification in a given case was war-
ranted. To this extent, a court is required to balance the
appearance of impropriety or harm to a party if dis-
qualification is denied against a party’s right to retain
counsel of his/her own choosing. The court observed
that the party seeking disqualification has the burden of
establishing that such a drastic remedy is necessary.

Notably, the record revealed that the petitioner’s
counsel had represented the decedent for many years
prior to her death, counseled her with respect to estate
planning, and drafted the instrument offered for pro-
bate. In his objections to probate, the decedent’s brother
alleged that the petitioner wrongfully took control of
the decedent’s assets, and was named her executor and
principal beneficiary of her estate through the exercise
of undue influence, while she was in a diminished
state. Within this context, the decedent’s brother al-
leged that two of the lawyers in the firm facilitated the
petitioner’s control of the decedent’s financial affairs
by permitting, amongst other things, his involvement
in the decedent’s will-drafting process. As to the third
lawyer, who was serving as trial counsel, the decedent’s
brother alleged that his testimony about post-death
events was necessary at trial.

The court observed that while the attorneys disput-
ed the substance of the allegations made by the dece-
dent’s brother, they conceded that the two lawyers in-
volved in the preparation of the decedent’s Will would
be called as trial witnesses and thus were not represent-
ing the petitioner in the proceeding. As a result, outside
counsel was retained to assist the third lawyer in the
firm with the litigation. Further, counsel alleged that
disqualification of the firm would be prejudicial to the
petitioner by depriving him of the firm'’s institutional
knowledge of the decedent and her testamentary plan.

The court opined that there was no per se rule bar-
ring an attorney-drafter from representing a will propo-
nent during the pre-trial stages of litigation. Moreover,
the court found that there had been no showing that the
attorney handling the litigation was a necessary wit-
ness at trial, or that any of the attorneys in petitioner’s
firm would be adverse to the interests of their client
so as to require the disqualification of the entire firm.
Accordingly, in light of the circumstances, the court
denied the objectant’s motion, without prejudice to re-
newal, should facts emerge that would shift the balance
in favor of disqualification.

In re Christopher, N.Y.L.]., Aug. 18, 2016, p. 22, col. 3
(Sur. Ct., N.Y. Co.).

Joint Bank Account

In In re Asch, the Surrogate’s Court, Richmond
County, denied the petitioner’s motion for summary
judgment determining that she was entitled to 50% of
a bank account titled in the joint name of the decedent
and the respondent.

The decedent’s Will divided her estate equally
between her two daughters, who were her sole surviv-
ing heirs. The instrument was admitted to probate by
the court, and letters testamentary issued to the dece-
dent’s daughters, as the nominated co-executors of her
estate. Thereafter, one of the co-executors commenced
a discovery proceeding against her co-executor /sister
seeking recovery of a joint bank account in the name of
the decedent and the respondent. The petitioner then
moved and the respondent cross-moved for summary
judgment with respect to the issue of whether a valid
joint account had been created.
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The court found that the survivorship language on
the bank documents triggered the statutory presump-
tion that the account was a joint account with right of
survivorship. Nevertheless, the court opined that the
presumption could be rebutted by direct proof that no
joint account was intended, or substantial circumstan-
tial proof that the joint account was opened for conve-
nience only. Further, the court noted that the validity
of a joint account may be attacked for fraud, undue
influence or lack of capacity, with the burden of proof
resting on the party asserting such claims.

In support of her claim that the subject account
was created as a matter of convenience, the petitioner
alleged that the decedent was the sole depositor in the
account, the creation of the joint account conflicted
with the decedent’s testamentary plan of dividing ev-
erything between her two daughters, and, with few
exceptions, the account was used exclusively by the
decedent. Nevertheless, the court found that the pe-
titioner had failed to support these contentions with
documentary proof or testimony from a person with
first-hand knowledge as to the circumstances surround-
ing the creation of the account. In reaching this result,
the court found it significant that no proof had been
offered as to how the respondent treated the subject ac-
count during the decedent’s lifetime, or how, if at all,
she characterized her interest in the account on her tax
returns, or to third parties. As such, the court held that
the petitioner had failed to submit the requisite proof
to rebut the presumption that the account was a validly
created joint account.

On the other hand, the court found that the medi-
cal proof offered by the petitioner and the respondent
created a question of fact as to whether the decedent
possessed the requisite capacity to create the joint ac-
count. Indeed, while the records submitted by the
petitioner indicated that the decedent was disoriented
and suffered from decreased memory and orientation,
the reports submitted by the respondent revealed that
she was alert and oriented, fluent in her speech, and
that her comprehension was intact. Accordingly, given
the disparity in the decedent’s mental capacity at or
about the time the subject account was created, the pe-
titioner’s motion and the respondent’s cross-motion for
summary judgment were denied on the basis that there
was an issue of fact as to whether the decedent had the
capacity to convert the account in question into a joint
survivorship account.

In re Asch, N.Y.L.J., Sept. 27, 2016, p. 28, col. 3 (Sur. Ct.,
Richmond Co.).

Preclusion

In In re Haimes, the court granted an order of
preclusion after petitioner’s failure to comply with a
disclosure order. The order directed that petitioner pro-
vide certain authorizations to the respondent sufficient

to obtain certain information from the IRS. Petitioner
failed to do so, resulting in the application by the re-
spondent for dismissal of the underlying petition for a
constructive trust, or preclusion.

The court opined that the nature and degree of
the penalty to be imposed for failing to comply with
disclosure is a matter within the discretion of the court.
Generally, however, a party will not be precluded from
offering evidence at the trial of a matter absent a clear
showing that his/her conduct was willful, contuma-
cious or in bad faith. Within this context, the court not-
ed that it was the second time that petitioner had failed
to comply with the specific discovery demands. Indeed,
the court found it significant that the petitioner had
failed to acknowledge that it was his burden, and not
the respondent’s, as the petitioner seemed to suggest, to
provide the requested authorizations sufficient for the
respondent to obtain the information sought.

Accordingly, based upon the foregoing, the court
found petitioner’s failure to comply with its discovery
order to be willful, and directed that petitioner be pre-
cluded from offering any evidence at trial related to
matters involving the IRS.

In re Haimes, N.Y.L.J., June 2, 2016, p. 28, col. 2 (Sur.
Ct., Suffolk Co.).

Protective Order

Before the court in In re Ligreci was a motion for a
protective order quashing a subpoena served on the
objectant in a contested accounting proceeding. The
motion was supported by an affirmation of object-
ant’s counsel, rather than an affidavit by the objectant.
In view thereof, the court raised the issue of whether
counsel had standing to seek a protective order.

The court opined that standing is a concept utilized
to insure that a justiciable controversy is presented to
the court. The requirement of standing is satisfied if it
can be said that the plaintiff has a legally protectable
and tangible interest at stake in the litigation. Further,
citing In re Selesnick, 115 Misc. 2d 993 (Sup. Ct., West-
chester Co. 1982), the court observed that “a subpoena
may only be challenged by the person to whom it is
directed or by a person whose property rights or privi-
leges may be violated.”

Based on the foregoing, the court concluded that
objectant’s counsel lacked standing to challenge the
propriety of the subpoena, since it was his client whose
property rights or privileges may have been violated by
its issuance. Additionally, the court held that inasmuch
as the attorney’s affirmation in support of the mo-
tion was not based on his personal knowledge, it had
no probative or evidentiary value. Finally, and in any
event, the court found that the information requested
by the subpoena bore a reasonable relationship to the
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issues raised by the objections to the petitioner’s ac-
count.

Accordingly, the motion to quash the subpoena was
denied, without prejudice.

In re Ligreci, N.Y.L.J., Mar. 21, 2016, p. 30 (Sur. Ct.,
Richmond Co.).

Removal of Trustee

In In re Gloria M. Smith Grantor Ten Year Retained
Income Trust, the court, after a hearing on the issue,
removed the trustee of the trust and directed the suc-
cessor co-trustees to wind up the affairs of the trust
and make a distribution to its beneficiaries. The record
revealed that although the trust had terminated by its
terms, the respondent waited for fifteen years before
distributing its assets to the remaindermen. Moreover,
without authorization to do so, the trustee distributed
the property to an LLC in which the beneficiaries had
an ownership interest. The court determined that a
trustee continuing to act despite the termination of the
trust should be removed when the trustee fails to dis-
tribute trust assets in accordance with the trust terms.
Moreover, the court found that as the subject of more
than one bankruptcy proceeding, respondent’s purport-
ed insolvency was sufficient for her permanent removal
as a fiduciary (EPTL 7-2.6 (a)(2)).

In re Gloria M. Smith Grantor Retained Income Trust,
N.Y.L.J., Apr. 14, 2016, p. 34, col. 2 (Sur. Ct., Suffolk
Co.).

Revocation of Letters

In In re Carey, the Surrogate’s Court, New York
County, denied a motion for summary judgment by the
beneficiaries of the estate seeking removal of the execu-
tor.

The record revealed that the decedent died with an
estate worth millions of dollars. Following his death,
the decedent’s brother, who was a domiciliary of Penn-
sylvania, and the respondent, who was a domiciliary
of Connecticut, petitioned for letters testamentary and
of trusteeship with respect to his estate. Although the
respondent was not a citizen of the United States, he
was identified in the probate petition as such. Subse-
quently, the decedent’s brother petitioned to resign as
co-executor and co-trustee, and in each of those applica
tions, the respondent was identified as a citizen of the
United States. Following an arbitration proceeding in
which the respondent alleged that he was a citizen of
Germany, the Attorney General commenced the subject
removal proceeding, contending that the respondent
was ineligible to serve pursuant to the provisions of
SCPA 707(1)(c), which provides that a non-domiciliary
alien ”is ineligible to receive letters testamentary, ex-
cept in the discretion of the court, and only with one or

more co-fiduciaries, at least one of whom is a resident
of the state.” In addition, the petitioner claimed that the
respondent’s letters should be revoked on the grounds
that they had been obtained by a false suggestion of a
material fact, rendering him unfit to serve on the basis
of dishonesty.

The respondent answered arguing, inter alia, that
the work of the executors was near completion, and in
addition, by challenging the constitutionality of SCPA
707(1)(c). Pending the return date of citation, the court
suspended the respondent’s letters testamentary and
letters of trusteeship, and scheduled the matter for a
hearing. Thereafter, the respondent filed an affidavit
stating that he had become a domiciliary of New York.
A motion for summary relief revoking the appointment
of the respondent as fiduciary followed. The respondent
opposed the motion.

Referencing the provisions of SCPA 713, the court
noted that in a proceeding to revoke letters issued to
a person who was ineligible at the time letters were
issued, revocation is not mandatory. In exercising its
discretion in this regard, the court stated that, under
the circumstances, it was required to consider whether
the respondent deliberately misled the court. Although
the respondent also challenged the constitutionality of
SCPA 707(1)(c), the court observed that it was “obliged
to avoid constitutional questions to the extent possible.”
Given the issues regarding the respondent’s possible
deception, the court held that it was not required to
consider the statute’s constitutionality. Accordingly, the
motion for summary judgment was denied.

In re Carey, N.Y.L.J., Sept. 15, 2016, p. 18, col. 6 (Sur.
Ct., N.Y. Co.).

Self-Incrimination

In In re Koeppel, the Surrogate’s Court, New York
County, was asked to consider whether the respondent
could be compelled to answer questions asked of him
during a hearing for criminal contempt, despite his as-
sertion of the privilege against self-incrimination. More
specifically, the court was asked to consider whether the
privilege could be invoked within the context of a pro-
ceeding for criminal contempt, and if so, whether it was
waived by the respondent when he filed an affidavit in
opposition to the proceeding with the court.

Relying on a decision by the Supreme Court in
Gompers v. Buck’s Stove & Range Co., 221 U.S. 418 (1911),
the court held that the privilege could be asserted in the
pending proceeding.

As to the second issue, the court held that while
a respondent in a criminal contempt proceeding may
waive his or her right to assert the privilege against
self-incrimination, the statements by the respondent in
his affidavit did not operate to do so. Rather, the court
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found that the affidavit was in the nature of a pleading
that denied the allegation that his disobedience of court
orders was willful. The court noted that the filing of a
pleading, even one which contains affirmative defens-
es, does not constitute a waiver of the privilege, so long
as the information that it provides is not incriminating.

To this extent, the court observed that no incrimi-
nating evidence, other than perhaps knowledge of the
orders themselves, was revealed in the affidavit. An
assertion of innocence, or a denial of guilt, could not
be considered incriminating. Indeed, the court found
that the respondent could not afford to forgo the filing
of the affidavit, as to do so would have placed him in
jeopardy of a default.

Accordingly, mindful of the principle that “courts
must indulge every reasonable presumption against
waiver of fundamental constitutional rights” (citing
Bradley v. O’Hare, 2 A.D.2d 436 [1st Dep’t 1956]), the
court found that respondent did not waive his right
to invoke his privilege against self-incrimination, and
overruled petitioner’s objection to his assertion of his
Fifth Amendment rights.

In re Koeppel, N.Y.L.]J., Aug. 12, 2016, p. 30 (Sur. Ct.,
N.Y. Co.).

Statute of Limitations

In In re Coiro, the court held that the statute of limi-
tations in a discovery proceeding is the three-year pe-
riod applicable to actions for replevin and conversion.
However, the statute is subject to the tolling provisions
of CPLR 210(c), which provides that “in an action by an
executor or administrator to recover personal property
wrongfully taken after the death [of a decedent] and
before the issuance of letters. . .the time within which
the action must be commenced shall be computed from
the time the letters are issued or from three years after
the death, whichever event first occurs.” On this basis,
the court denied the respondent’s motion to dismiss the
petition, finding that the action had been timely com-
menced two years after letters testamentary had issued,
and less than three years after the decedent’s death.

In re Coiro, N.Y.L.J., May 5, 2016, p. 23, col. 2 (Sur. Ct.,
Kings Co.).

Summary Judgment

In In re Rella, the issue before the court was the
timeliness of a motion for summary judgment, which
had been made after the filing of a note of issue. The
court observed that a motion for summary judgment
must be made within 120 days after the filing of a note
of issue, unless the court establishes a different dead-
line, or it is authorized by the court for good cause
shown.

The court opined that in order to establish good
cause, the movant cannot simply rely on the merits of
the motion or the absence of prejudice to the adversary,
but also must proffer a satisfactory explanation for
the untimeliness. Within this context, the court found
that the movant had failed to establish good cause for
the delay in filing his motion, particularly in view of
the fact that the note of issue was filed in 2005, and
he had to defend the timeliness of a prior motion for
summary judgment. Moreover, the court noted that ab-
sent a showing of newly discovered evidence or other
sufficient cause, the practice of successive summary
judgment motions in the same case is to be strongly
discouraged. Finally, the court noted that a denial of
summary judgment as unjustifiably late does not result
in a forfeiture of the movant’s position on the merits.
Accordingly, the motion was dismissed.

In re Rella, N.Y.L.]., Now. 4, 2016, p. 36 (Sur. Ct., N.Y.
Co.).

Suspension of Letters

Before the Surrogate’s Court, Richmond County, in
In re LaForgia, was a petition for, inter alia, a compulsory
accounting filed by the decedent’s son against his two
sisters, who were the co-executors of the estate. The pe-
tition was joined in by the guardian ad litem appointed
for a disabled grandchild of the decedent. The applica-
tion was opposed by the co-executors, as well as the
decedent’s wife.

The record revealed that the decedent died, testate,
survived by his wife and three children. The pertinent
provisions of his will included numerous provisions for
tax-savings mechanisms and estate planning, including
testamentary trusts. The court noted that these provi-
sions of the will were seemingly ignored by the fiducia-
ries, who, significantly, failed to fund the subject trusts,
including one for the decedent’s disabled grandson. In
addition, the court observed that the executors paid ap-
proximately $750,000 in legal fees to various law firms,
purchased an additional parcel of real property in ex-
cess of $2 million, and expended an additional $300,000
in unidentified administration expenses.

Most egregiously, the court found that the co-ex-
ecutors had willfully violated a temporary restraining
order and had failed to fulfill their fiduciary obligations
essentially since their appointment.

Opining that fiduciaries are required to conduct
themselves with utmost loyalty and the “punctilio of
honor,” the court concluded that the co-executors, de-
spite their representation by counsel, had evidenced
an unfamiliarity with their duties to the estate and its
beneficiaries, by failing to fund the trusts created under
the decedent’s will, liquidating a brokerage account in
order to purchase a $2 million parcel of real property,
incurring excessive administration expenses, and re-
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moving funds from an estate account despite a court
order restraining them from doing so.

Accordingly, in view of the foregoing, and in order
to preserve the balance of the estate and to safeguard it
from further depletion, the court, sua sponte, suspended
the letters testamentary issued to the co-executors pend-
ing a hearing as to their continued eligibility to serve.

In re LaForgia, N.Y.L.]., Sept. 6, 2016, p. 29 (Sur. Ct.,
Richmond Co.).

Three-Year/Two-Year Rule

In In re Esposito, the Surrogate’s Court, Suffolk
County, again had occasion to address the provisions of
22 N.Y.C.R.R. 207.27, and refused to direct the produc-
tion of unexecuted wills or trust instruments outside
the scope of the three-year/two-year period. Before the
court in the underlying probate proceeding was a mo-
tion by the respondents, the decedent’s three children,
seeking, inter alia, an order compelling the petitioner,
the decedent’s surviving spouse, to produce documents
responsive to their Notice for Discovery and Inspection.
In pertinent part, the respondents’ document demand
sought originals and copies of executed and unexecuted
wills and/or trust instruments, without limitation to the
three year/two year period. Petitioner opposed the mo-
tion and cross-moved for a protective order.

Both petitioner and respondents relied on the deci-
sion in In re Manoogian, N.Y.L.]., Feb. 28, 2014, p. 22 (Sur.
Ct., N.Y. Co.) for their respective positions. The court
observed that in Manoogian, the court addressed the is-
sue of production of prior wills beyond the scope of the
three-year/two-year period, and held that because the
production of a will can be compelled from any person,
pursuant to the provisions of SCPA 1401, regardless
of its date, prior testamentary instruments should be
discoverable irrespective of 22 N.Y.C.R.R 207.27, un-
less there was some basis for issuing a protective order.
Respondents asked that the holding in Manoogian be
expanded to authorize discovery of all executed and
unexecuted wills and trust instruments.

The court rejected the respondents’ request, rea-
soning that the provisions of SCPA 1401 do not apply
to unexecuted wills or trust instruments, and thus,
no basis existed for directing the production of these
documents beyond the three-year/two-year period. In
view thereof, the court directed the production of wills,
whether executed or unexecuted, within the three-year/
two-year period, inasmuch as the petitioner alleged that
she did not possess any trust instruments within that
time frame.

In re Esposito, N.Y.L.J., Sept. 16, 2016, p. 40, col. 5 (Sur.
Ct., Suffolk Co.).

Ilene S. Cooper, Farrell Fritz, P.C., Uniondale, New
York.
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Florida Update

By David Pratt and Jonathan A. Galler

DECISIONS OF INTEREST

Motion to Enjoin Use of Trust
Assets

In this case, Clifford Abro-
mats, as trustee, alleged that
Phillip Abromats, as benefi-
ciary, had unduly influenced
their mother to make certain
trust amendments. Phillip as-
serted that Clifford commit-
ted breaches of trust and that,
under Florida law, the court
should enjoin Clifford from us-
ing trust assets to litigate the case. Section 736.0802(10),
Florida Statutes, allows the use of trust assets to pay
for a trustee’s attorney’s fees, but when the trustee is
alleged to have committed a breach, he or she must no-
tify the beneficiaries of the intent to pay fees from trust
assets. The beneficiary then has the right to move to
enjoin the use of trust assets for that purpose; however,
the court must deny the motion unless there is reason-
able basis for the court to conclude preliminarily that
there has been a breach. The burden on the beneficiary
is made even higher by the fact that the court may
deny the motion for good cause. Here, the court found
that the record was rife with cross-accusations and that
it was more proper to side with Florida’s default rule
allowing the trustee to use trust assets for his fees.

Abromats v. Abromats, 2016 WL 5941888 (S.D. Fla.
Oct. 13, 2016)

David Pratt

No Lawyer-Client Privilege

This is a case of four siblings seeking to revoke
probate of two wills on grounds that the decedent,
their mother, was subject to undue influence by a fifth
child. At a deposition of the estate planning lawyer
who prepared the decedent’s will, the lawyer asserted
the attorney-client privilege and ethical duty of confi-
dentiality and refused to answer questions related to
the decedent’s reasons for disinheriting the plaintiffs.
The Third District Court of Appeal rejected his claim
of privilege. Ordinarily, the privilege remains intact
even after a client’s death, but there is no privilege
when “a communication is relevant to an issue be-
tween parties who claim through the same deceased
client.” Section 90.502(4)(b), Florida Statutes. The court
similarly rejected the lawyer’s claim that the questions
were intended to disclose information that the lawyer
was ethically barred from disclosing under the Rules
Regulating the Florida Bar. In litigation, those rules
of confidentiality take a backseat to the compulsion
of evidence, and a lawyer may refuse to disclose only

that which is shielded from
discovery by the lawyer-client
privilege.

Vasallo v. Bean, 2016 WL
6249157 (Fla. 3d DCA Oct. 26,
2016) (not final)

Motion to Substitute
Representative

The plaintiffs in this case
appealed from a trial court
order denying a motion to
substitute parties after one of the defendants died. The
motion to substitute sought to have the trial court ap-
point a representative for the decedent, who was the
subject of a pending breach of duty claim. However,
the trial court ruled that it had no authority to appoint
a representative. Instead, it was up to the plaintiffs to
seek to substitute the personal representative of the
decedent’s estate or, if there was no estate, to petition
for administration as a creditor of the estate. On ap-
peal, the Fourth District Court of Appeal noted that
the order was non-final and held that it would not
treat the plaintiffs” argument as a petition for writ of
certiorari, seeing as there was no showing of irrepara-
ble harm not remediable on appeal. The fact that costs
would be incurred by the plaintiffs in petitioning for
administration is not irreparable injury.

Gomerz v. Fradin, 199 So. 3d 554 (Fla. 4th DCA
2016)

NN

Jonathan A. Galler

Compelling a Trust Accounting

This case presents the issue of whether an estate
or a beneficiary of a revocable trust may compel the
trustee, upon the decedent’s passing, to render an ac-
counting of the trust for the years when the decedent
was alive. Thelma Coleman created a revocable trust
of which she was the trustee, but of which she allowed
her granddaughter to become successor trustee dur-
ing her life. Upon her death, the granddaughter’s co-
personal representative and a beneficiary of the trust,
Betty Hilgendorf, sought to compel an accounting
of receipts and disbursements made during the set-
tlor’s lifetime. Both the trial court and Fourth District
Court of Appeal held that such an accounting could
not be compelled, particularly where: the trust did not
require such accountings; the settlor never requested
accountings during her lifetime; and there was no
showing of any breach of fiduciary duty of the part of
the trustee. The appellate court distinguished the case
from others where, for example, an accounting had
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been sought during the settlor’s life or where breaches
of duty to the settlor had been alleged.

Hilgendorf v. Estate of Coleman, 201 So.3d 1262 (Fla.
4th DCA 2016) (not final)

Slayer Statute

Maurice McGriff and Terry Rigby were domestic
partners, and McGriff was named as a beneficiary of
Rigby’s life insurance proceeds. A physical altercation
between the two resulted in the death of Rigby. The
state prosecutor was unable to charge McGriff with
Rigby’s death because McGriff claimed it was an act
of self-defense and there were no other witnesses to
the incident. Florida’s slayer statute provides that a
life insurance beneficiary may not collect if he “unlaw-
fully and intentionally kills” the holder of the policy.
Section 732.802(3), Florida Statutes. McGriff himself
died during the pendency of the lawsuit, and his per-
sonal representative was substituted in his place. Pur-
suant to the slayer statute, because McGriff was not
convicted of causing Rigby’s death, the statute would
not apply unless the court determined by the greater
weight of the evidence that McGriff killed Rigby un-

lawfully and intentionally. Because McGriff conceded
that the killing was an act self-defense, it was unques-
tionably intentional. However, the totality of the evi-
dence before the court did not prove that it was more
likely than not that McGriff pushed Rigby. The slayer
statute, therefore, did not preclude distribution of the
proceeds to McGriff’s beneficiaries.

The Prudential Ins. Co. of Am. v. Harding, 2016 WL
6568085 (M.D. Fla. Nov. 4, 2016)

David Pratt is the Chair of Proskauer’s Private
Client Services Department and the Managing Part-
ner of the Boca Raton office. His practice is dedicated
to estate planning, trusts and fiduciary litigation, as
well as estate, gift and generation-skipping transfer
taxation, and fiduciary and individual income taxa-
tion. Jonathan A. Galler is a senior counsel in the
firm’s Probate Litigation Group, representing cor-
porate fiduciaries, individual fiduciaries and benefi-
ciaries in high-stakes trust and estate disputes. The
authors are members of the firm’s Fiduciary Litiga-
tion group and are admitted to practice in Florida and
New York.
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