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MESSAGE FROM THE CHAIR
COMFED—The Intersection

of the Federal and State Judiciary

This year the Commercial (NN T X
and Federal Litigation Section
celebrates the intersection of
the federal and state courts.
We have brought new mean-
ing to the Section’s name
of being the go to bar group
representing “Commercial and
Federal” litigators by melding
both the federal and state judi-
ciaries into our programing.

This year, the Section cre-
ated a new annual award, the
first in a decade, called the Shira A. Scheindlin Award for
Excellence in the Courtroom. The award is named after
retired United States District Judge and former Chair
of the Section, Shira A. Scheindlin, to honor a woman
who has distinguished herself in either state or federal
court and who has been actively involved in mentoring
attorneys. The award was conferred in the Ceremonial
Courtroom at the Southern District of New York and the
audience heard remarks from New York State Court of
Appeals Chief Judge Janet DiFiore, Second Circuit Judge
Denny Chin, Southern District Chief Judge Colleen Mc-
Mahon and Eastern District Chief Judge Dora Irizarry.
During that same event, the Section presented to five
young women attorneys scholarships named after New
York’s former Chief Judge called the Judith S. Kaye Com-
mercial and Federal Litigation Scholarship.

Further, to celebrate the 125th anniversary of the
United States Court of Appeals for the Second Circuit,
New York Chief Judge DiFiore presented the Section’s
2017 Stanley H. Fuld Award to the Second Circuit. Sec-
ond Circuit Chief Judge Robert A. Katzmann accepted
the award on behalf of the Second Circuit in recognition
of the Circuit’s outstanding contributions to the devel-
opment of commercial law and jurisprudence in New
York State. The Second Circuit was the ideal choice for
the Fuld Award as its thoughtful and insightful opinions
have advanced commercial law in New York and have
provided guidance to business and litigators regarding
the legal standards under which businesses operate in
our State. The Annual Meeting’s CLEs included judges
from both state and federal courts, including Second
Circuit Judge Rosemary S. Pooler and Commercial Divi-
sion Justices O. Peter Sherwood and Timothy S. Driscoll.

In furtherance of celebrating the Second Circuit’s anni-
versary, the Section hosted a reception at the Thurgood
Marshall United States Courthouse, the evening before
its Annual Meeting, where young attorneys had the op-
portunity to meet the judges. Approximately 100 people
attended the event, including federal and state court
judges from around the state.

The Section will work with the Second Circuit and
the New York Courts Historical Society to develop a
program that will look at the historical link between the
New York State Court of Appeals and the Second Cir-
cuit through the prism of commercial law in which both
courts have been leaders. Concepts for this program are
under development and may include cases where the
Second Circuit certified questions of New York law to the
New York Court of Appeals on commercial issues.

The Section has traveled and will travel throughout
the State for its monthly meetings, some of which have
been held for the first time in various federal courthous-
es. In December, we traveled to Syracuse to hear United
States District Judge Brenda R. Sannes speak; in January,
Karen Greve Milton, the Second Circuit Executive spoke
to our Executive Committee; and then, in February, we
traveled to the Charles L. Brieant Jr. Federal Building and
Courthouse in Westchester to hear United States District
Judge Cathy Seibel.

The Section’s upcoming Legal Ethics in the Digital Age
CLE; its all-day CLE program entitled Cross-Fertilization
of Best Practices Recommendations by ComFed and the DR
Section for Improving Dispute Resolution in the Courts and in
Arbitration; and its biennial Commercial Litigation Academy
will each feature on their panels many sitting and retired
federal and state judges.

The Section this spring will further its true signifi-
cance within the state and federal bars in New York, and
around the country, as it will be coming out with its long
anticipated updates to its acclaimed Social Media Legal
Ethics Guidelines and Best Practices in EDiscovery in New
York State and Federal Courts.

The Section looks forward to continuing this won-
derful conjoining of the state and federal judiciaries in
our programming for the years to come.

Mark A. Berman
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Uber: The Turning of the Tide

By Thomas A. Dickerson and Sylvia O. Hinds-Radix

The juggernaut, Uber Technologies, Inc., may have
reached the end of its worldwide efforts to dominate
new transportation markets with its unique and popular
ride-hailing app.! Although Uber has met opposition in
the past in both the marketplace? and in court, particu-
larly in California,® new developments in China and in
New York City may have brought Uber’s nearly unstop-
pable advance to a halt.

Uber Surrenders In China

It is fair to state that Uber and its co-founder, Tra-
vis Kalanick, wanted very much to succeed in China.
“Despite intense local competition, the market was one
of Uber’s largest by total number of rides. A Chinese
operation was the personal project of...Kalanick, who
traveled regularly to the country and gave speeches
that borrowed the jargon of Chinese Communist Party
officials. His interest was backed up by billions of dol-
lars in investment.”* But Uber, “known globally for
competing ruthlessly against all comers,”> waived the
white flag and surrendered by selling Uber China to
Didi Chuxing, its toughest rival.® Uber thereby joins
other American economic armadas such as Facebook,
Google and Amazon that have sailed to China on their
quest for “world domination,” only to eventually with-
draw. “Like an imperial armada rolling out from North
America’s West Coast, these companies would try to es-
tablish beachheads on every other continent. But when
American giants tried to enter the waters of China, the
world’s largest Internet market, the armada invariably
ran aground.””

Price-Fixing Conspiracy

Uber is very popular in New York City and else-
where,? having captured a significant portion of the
taxis, cars for hire and mobile-app-generated ride-share
services markets.” However, a recently filed lawsuit,
Meyer v. Kalanick,' presently before federal Judge Jed
Rakoff of the Southern District of New York, alleges that
Travis Kalanick and Uber are stifling price competition
amongst Uber drivers to the detriment of Uber riders in
violation of Section 1 of the Sherman Antitrust Act and
New York’s antitrust statute, General Business Law 340
(Donnelly Act), which presents a real challenge to Uber.

The Uber Algorithm

In a technologically modern variation of resale price
maintenance, the court noted in denying defendants’
motion to dismiss!! [and sustaining the causes of action
based upon both horizontal and vertical price restraints]
that drivers using the Uber app do not compete on
price and cannot negotiate fares with drivers for rides.
Instead, drivers charge the fares set by the Uber algo-

rithm. Though Uber claims to allow drivers to depart
downward from the fare set by the algorithm, there is

no practical mechanism by which drivers can do so. The
court also noted that “Plaintiff alleges that the drivers
have a ‘common motive to conspire’ because adhering
to Uber’s pricing algorithm can yield supra-competitive
prices...and that if the drivers were acting independently
instead of in concert, ‘some significant portion” would
not agree to follow the Uber pricing algorithm.”

Remember Ralph Nader?

Defendants, evidently, attempted to discover infor-
mation with which to discredit the Plaintiff, Spencer
Meyer and his attorney. This effort, reminiscent of Gen-
eral Motors” attempt to discredit Ralph Nader after the
publication of his bestselling book, Unsafe at Any Speed,
in 1965,'2 backfired and led to Judge Rakoff’s order en-
joining defendants, Uber and Kalanick, from using any
information gathered by the private investigator they
hired, in any manner whatsoever. “It is a sad day when,
in response to the filing of a commercial lawsuit, a cor-
porate defendant feels compelled to hire unlicensed pri-
vate investigators to conduct secret personal background
investigations of both the plaintiff and his counsel. It
is sadder yet when these investigators flagrantly lie to
friends and acquaintances of the Plaintiff and his counsel
in an (ultimately unsuccessful) attempt to obtain deroga-
tory information about them.”!3

Uber’s Arbitration Clauses

In response to several class action lawsuits filed
against it, Uber has sought to enforce mandatory arbi-
tration clauses and class action waivers appearing in its
driver agreements.!* Such clauses have become quite
common in consumer and employee contracts since the
U.S. Supreme Court’s decision in AT&T Mobility v. Con-
cepcion’® and in subsequent decisions.!® Initially Uber’s
efforts were rejected by federal Judge Edward M. Chen
of the Northern District of California in Mohamed v. Uber
Technologies, Inc.\” and Gillette v. Uber Technologies, Inc.,'8
finding unenforceable Uber’s earlier version of its man-
datory arbitration clause. However, after some modifi-
cations by Uber, a new driver agreement containing a

THomas A. Dickerson is Of Counsel to Herzfeld & Rubin LLP and
formerly an Associate Justice of the Appellate Division, Second Depart-
ment, New York Supreme Court. Sywvia O. HINDs-RADIX is an Associate
Justice, Appellate Division, Second Department. Justice Dickerson is
also author of Class Actions: The Law of 50 States, Law Journal
Press (2016) and Travel Law, Law Journal Press (2016), and Article
9 [New York State Class Actions] of Weinstein Korn Miller, New York
Civil Practice, LEXIS-NEXIS [MB](2016).
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mandatory arbitration clause was approved by federal
Judge James S. Moody of the Middle District of Florida
in Suarez v. Uber Technologies, Inc.'® and by federal Judge
Marvin ]. Garbis of the District of Maryland in Varon v.
Uber Technologies, Inc.?°

Internet Arbitration Clauses

One of the more ominous developments for e-com-
merce consumers and employees agreeing to be hired
through the Internet involves the increasing enforce-
ment by the courts of onerous contractual terms and
conditions, such as mandatory arbitration, forum selec-
tion and choice of law clauses, class action waivers and
liability disclaimers, often lurking in hyperlinks.?! As
noted by Judge Rakoff, “Since the late eighteenth cen-

Endnotes

1.

See Dickerson & Hinds-Radix, Apartments and Car Sharing:

A Disruptive Internet Revolution, N.Y.L.J]. (August 12, 2014);
Dickerson & Cohen, Taxis and Ride-Sharing: Meeting New York
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Radix, Airbnb and Uber: From Revolution to Institution, N.Y.L.J.
(4/22/2016).
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anteed U.S. citizens the right to a jury trial. This most
precious and fundamental right can be waived only if
the waiver is knowing and voluntary.... But in the world
of the Internet, ordinary consumers are deemed to have
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up their access to the courts altogether, because they
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Relying upon California law and applying the rea-
soning of then-Circuit Judge Sonia Sotomayor writing
for the majority in Sprect v. Netscape Communications
Corp.,® Judge Rakoff stated, “Applying (California)
law, the Sprect court found that certain plaintiffs had
not assented to a license agreement containing a man-
datory arbitration clause because adequate notice and
assent were not present on the facts of that case.” After
carefully reviewing cases analyzing “clickwrap” and
“browserwrap” agreements, Judge Rakoff distinguished
Mohamed v. Uber** and Cullinane v. Uber® and held that
“Plaintiff Meyer did not have ‘[r]Jeasonably conspicuous
notice’ of Uber’s User Agreement, including its arbitra-
tion clause or evince ‘unambiguous manifestation of
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taxi services, www.eturbonews.com (3/22/2016); Nairobi’s taxi
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(1/28/2016).
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Lyft, Inc., Case No. 13-cv-04065-VC (N.D. Cal.) (drivers claim
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Id.
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Should Mediation Begin Together or Apart?

By Richard S. Weil

Mediation, at its best, involves negotiating collabor-
atively. When the goal is not “winning,” but getting the
other side to say “yes,” litigators become problem-solv-
ers rather than warriors. And, parties are empowered to
explore solutions rather than perceiving themselves as
victims.

The traditional mediation model promotes this ap-
proach by starting with a joint session in which the
mediator welcomes the participants, introduces people,
all of whom may not have met each other, explains the
process, and answers questions. Each side then makes
an opening statement, sometimes followed by time for
the participants to question and respond to each other
before breaking into separate meetings.

But in the past several years, some mediators, litiga-
tors and parties have questioned this model. They may
have experienced joint sessions that became adversarial
or devolved into attacks on the character and veracity
of the opponent. They may have witnessed opposing
lawyers blow up a mediation by putting on a show for
their clients or trying to intimidate the adversary. Or
they may believe that each side understands the other’s
position, so “let’s talk money!” These attorneys, and
sometimes even mediators, prefer to skip the joint ses-
sion and start the process with separate meetings.

So, which is the most effective way of beginning
the process? I am aware of no statistics that answer this
question, but in my experience, starting with a joint,
substantive session has substantial benefits:

¢ It allows the mediator to set a cooperative, posi-
tive tone and begin establishing rapport and trust,
which are key factors in the success of a media-
tion.

¢ [t permits counsel and party representatives to
speak directly to decision-makers on the other
side about their view of the case, and what is im-
portant to them. It may be their only opportunity
to do so.

e It may be a client’s only opportunity to tell his
or her story, giving him or her a “day in court,”
and an opportunity to vent that may increase the
chances of settlement by giving him or her a role
in the process.

¢ Exposing litigants who are entrenched in their
point of view to the other side’s evidence and ar-
guments may get them thinking that they are not
as right as they thought. Experiencing a fundamen-
tal change in their evaluation of the case is a major
factor in parties achieving resolution.

¢ Similarly, by listening attentively with an open
mind, participants may get ideas for accommodat-
ing each other’s needs and interests while achiev-
ing an acceptable outcome for themselves.

It allows each side to size up the other’s lawyers,
potential witnesses and, sometimes, experts and
gauge how effective they would be at trial.

It provides parties an opportunity to observe the
mediator’s competence, trustworthiness, and im-
partiality.

If significant discovery has not occurred, it allows
the parties to exchange key information.

It permits participants to demonstrate their interest
in settlement.

It encourages a dialogue that may lead to finding
common ground.

In appropriate cases, it is an opportunity for a
party to apologize, empathize, or express regret,
which can help open the door to settlement.

But, while substantive joint sessions have significant
benefits, they may be counter-productive for some per-
sonalities and issues. Before the mediation, counsel and
the mediator should discuss the best way to structure the
proceeding. If counsel believe that opening statements
and discussions would be unproductive or counter-pro-
ductive, most mediators will concur: mediation works
best when participants have a voice in fitting the process
to their particular case.

RicHARD S. WEIL mediates business and employment disputes in his
private practice and for the Second Circuit, the Southern District of
New York, the New York Supreme Court, First Department, Appellate
Division, and the New York Supreme Court Commercial Division. For
more information, see weilmediation.com.

NYSBA NYLitigator | Spring 2017 | Vol. 22 | No. 1



Protecting Your Trade Secrets

By Richard M. Reice

Trade secrets have been part of commerce since the
dawn of civilization; the secrets of the alchemist, the spe-
cial know-how of the artisan. Any sizable business enter-
prise will own thousands of them. They can range from a
company’s mailing list, personal employee information,
pricing margins, financial data, trading algorithms, to
future product designs. Think of trade secrets as the se-
cret ingredients that make an enterprise competitive in
the marketplace that the competition does not know, but
would like to, either because they lack the know-how
to create them, or having them would allow them to en-

evidence of an intent to protect confidential information
from unauthorized dissemination.

“Economic value” means more than the fact that
the information or material can be sold. Value can be
discerned from the fact that it cost money to generate
the trade secret and that the acquirer will save time and
money by simply acquiring the material illegally as op-
posed to spending the time and resources to generate it
in-house, even if it has the capacity to do so in terms of
talent and funds.

“Peabody v. Norfolk remains the foundation of American trade secret
law. Today, the owners of trade secrets have several avenues to protect
themselves against the misuse of their confidential information.”

gage in unfair competition by saving them the time and
expense of self-generating the material.

Only when we can identify what constitutes trade
secrets can we take steps to protect them. In a definition
consistent with most state law, the recently enacted fed-
eral Defend Trade Secrets Act (DTSA) describes a trade
secret as:

[[Information, including a formula,
pattern, compilation, program device,
method, technique, or process, that: (i)
derives independent economic value,
actual or potential, from not being gen-
erally known to, and not being readily
ascertainable by proper means by, other
persons who can obtain economic value
from its disclosure or use: and (ii) is the
subject of efforts that are reasonable
under the circumstances to maintain its
secrecy.!

Trade secrets cannot be otherwise available to the
public or revealed by reverse engineering. An owner of
a trade secret must also take “reasonable steps” to keep
the information secret. What is “reasonable” may de-
pend on the nature of the secret and the workplace. Evi-
dence of “secrecy” can include a confidentiality policy
in an employee handbook or a requirement that people
with access to the trade secrets sign a specific confidenti-
ality agreement. Requiring passcodes to access company
data and computer systems, keeping hard-copy confi-
dential information under lock and key, limiting access
to R&D labs, manufacturing facilities, etc., all amount to

In 1868, three years after the end of the Civil War,
the Massachusetts Supreme Court established “mod-
ern” trade secret law in Peabody v. Norfolk when it ruled
that “information” and “invention” could be property,
subject to the protection of the law.? After inventing a
new process and machine for making “gunny cloth from
jute butts,”? Francis Peabody built a factory and hired
Norfolk as a machinist under a written contract that ob-
ligated him to keep Peabody’s new process secret. 4 But,
Norfolk soon left Peabody’s employ and used Peabody’s
invention to build a competing factory.’> Peabody sought
an injunction and prevailed. In its seminal decision, the
Court found that “it is the policy of the law . . . to encour-
age and protect invention and commercial enterprise . . .
If a man establishes a business and makes it valuable by
his skill and attention; the good will of that business is
recognized by the law as property.”®

Peabody v. Norfolk remains the foundation of Ameri-
can trade secret law. Today, the owners of trade secrets
have several avenues to protect themselves against the
misuse of their confidential information. Filing a legal
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action to obtain injunctive relief to preclude the use and
dissemination of misappropriated confidential informa-
tion, court-ordered seizure of stolen secrets and materi-
als, money damages, and in some cases, recoupment of
attorney fees are all viable remedies.

An essential tool for protecting trade secrets is iden-
tifying, by broad category, what constitutes a trade se-
cret. This can be communicated via employee confidenti-
ality agreements and employee handbooks, as can be the
obligation of employees or others not to disclose such
information and the consequences in case of breach.”

Should there be an actual or threatened misappro-
priation of a trade secret, the normal course is to seek
emergency injunctive relief, bringing suit for breach of
contract (the confidentiality agreement) and/or in tort
for misappropriation, conversion (civil equivalent of
theft), and unfair competition. These sorts of actions are
common and the judges of the district courts and the
various commercial divisions are well aware of the ap-
plicable case.

The DTSA, signed into law in May 2016, federalizes
what were primarily state law causes of action. It allows
employers to file a civil suit in federal court for theft
of trade secrets and obtain injunctive relief against the
misuse of those secrets, as well as damages and attorney
fees. In extraordinary circumstances, there is provision
for a court to order the ex-parte seizure of misappro-
priated trade secrets by U.S. Marshals to prevent their
propagation or dissemination. In the first DTSA case
filed in the U.S. that resulted in the seizure of stolen
trade secrets, this author and his firm obtained a court
order directing the marshals to seize from the apartment
of the defendant/employee computer files containing
thousands of customer contacts and deal-related docu-
ments misappropriated from a New York-based real
estate finance firm.

On the state level, breaches of contract and business
tort lawsuits are regularly filed as a result of misappro-

priation. Creating consistency among the various states,
the Uniform Trade Secrets Act, passed by every state
except New York and Massachusetts, provides for injunc-
tive relief to prevent an “actual or threatened misappro-
priation” and up to double damages for the “willful and
malicious misappropriation of trade secrets” and the re-
coupment of attorney fees for the prevailing party. While
much restrictive covenant litigation for breach of non-
competition and non-solicitation of customer contract
cases will continue to be litigated primarily in the state
courts, trade secret litigation will likely see a significant
shift to the federal courts in the future.

Owners of trade secrets should put in place policies
and agreements to protect those secrets and to have a
plan of action in place to be able to rapidly respond in
cases of misappropriation. Luckily, modern trade secret
law has grown quite sophisticated and gives trade secret
owners appropriate legal redress.

Endnotes
Uniform Trade Secrets Act, 18 U.S.C. § 1839 (3).

98 Mass. 452, 458 (1868).

In other words, weaving burlap from the fibers of the jute plant.
See id. at 457.

See id.

Robert G. Bone, A New Look at Trade Secret Law: Doctrine in Search of
Justification, 86 Cal. L. Rev 241, 253 (1998) (citing Peabody 98 Mass.
452, 457 (1868)).

7. Atypical agreement may define confidential information as:
inventions, ideas, improvements, discoveries, processes, data,
programs, know-how, technical and business information relating
to proprietary ideas and inventions, research and development
plans and new products and services, test data, computer code
and algorithms, company and customer supplied passwords,
patentable ideas, drawings and/or illustrations, existing and /or
contemplated products and services, research and development,
production, finances and financial projections, algorithms, other
software, customers, clients, marketing strategies, current or
future business plans and models, information about employees,
customers, consultants, contractors, and others with business
relationships, regardless of whether such information is designated
as “Confidential Information” at the time of its disclosure.
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Defending Lender Liability Claims Under

the Common Law
By Daniel B. Moar

While the Great Recession officially ended years ago,
enduring roller coaster economic conditions mean that
lenders continue to face many legal claims from borrow-
ers looking to compromise or erase debts. Lender liability
claims frequently increase where volatile economic con-
ditions lead to a rise in borrower defaults and less will-
ingness by lenders to offer additional credit. Often the
borrowers have failed to pay back loans and use litigation
to claim that the lender was really to blame for a default.
While lender liability claims frequently are unsuccessful,
lenders can incur substantial defense costs and face busi-
ness disruption.

Lender liability suits generally involve claims that
lenders either (a) failed to provide or fund a loan; (b)
caused the project subject to the loan to fail; or (c) failed
to perform in accordance with loan documents or the
covenant of good faith and fair dealing. Borrowers assert
a variety of common law claims including for breach of
contract, breach of fiduciary duty, tortious interference,
and “control” liability. This article explains the basics of
each of these claims and steps that lenders can take to
minimize the likelihood of litigation and liability.

Breach of Contract

Borrowers frequently assert liability against lend-
ers based on breach of a loan agreement. Some of the
more common claims are that the lender failed to honor
a loan commitment letter, failed to extend a loan, failed
to honor an alleged modification to a loan agreement, or
failed to comply with the written requirements of a loan
agreement.

In one recent case, for example, a borrower sued a
lender for failure to advance funds to be used on a con-
struction project.! The loan agreement, however, gave the
lender discretion to determine when to make loan dis-
bursements. The court granted summary judgment to the
lender in reliance on the express language in the agree-
ment explicitly granting the lender discretion.?

Where the terms of the loan agreement lack such
clarity, courts have come to different outcomes. For ex-
ample, in another case, a borrower brought suit claiming
that a bank had improperly refused to provide financing
that it had promised. The borrower had a pre-existing
$16,100,000 loan with the bank and alleged that, upon ex-
ecution of this loan, a bank officer had promised to pro-
vide at least $39 million in further financing to be used
to develop a residential housing complex.? The borrower
alleged that in reliance on this promise it continued to
spend millions of dollars from its own pocket to develop
the housing complex and that it was injured when the

borrower refused to provide the additional financing. The
court found that this alleged reliance was sufficient for the

borrower to pursue a claim for breach of contract against
the bank.*

Even where there is no claim of breach of the ex-
plicit requirements of a loan agreement, borrowers may
nonetheless allege that a lender’s conduct constitutes
a breach of the implied covenant of good faith and fair
dealing. Under the implied covenant, neither party to the
agreement may take actions that, while not expressly pro-
scribed by the agreement, in effect defeat the ability of the
other party from receiving the benefit of the agreement.’

Alender is generally not liable for breach of the im-
plied covenant where the lender’s alleged “breach” is al-
lowed by the express terms of the loan agreement.® “Put
simply, a party does not breach an agreement by behaving
as the instrument permitted.”” For example, where a loan
arrangement granted the lender discretion on how much
money to advance to the borrower, the lender was not lia-
ble for breach of the implied covenant when it declined to
advance the maximum amount allowed.® Similarly, where
a loan agreement granted a lender discretion as to wheth-
er to make additional loans, the lender is not required to
do so because “[t]he implied covenant of good faith and
fair dealing will not impose an obligation that would be
inconsistent with the terms of the contract.”? Moreover,
where a lender refuses to discuss a loan modification with
a defaulted borrower and instead brings a legal action to
collect on the debt, the decision not to consider a modi-
fication does not amount to a breach of the covenant of
good faith and fair dealing.!”

Breach of Fiduciary Duty

A lender-borrower relationship does not ordinarily
impose fiduciary obligations upon the lender.!! However,
where a lender steps beyond the typical lending relation-
ship this can create fiduciary liabilities, such as where the
bank acts as a financial advisor to the borrower.!?

To establish a fiduciary duty, courts consider the fol-
lowing factors: the nature of the relationship between the
parties, whether the alleged fiduciary appeared to have a
unique or special expertise, whether the alleged fiduciary
was aware of the use to which information would be
put, and the purpose for which the information was sup-
plied.!® A fiduciary relationship does not generally arise
when unrelated entities engage in commercial transac-
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tions with one another, even if one party has disparate
economic power, because these relationships are viewed
by courts as straightforward arm’s-length relationships.*
A fiduciary relationship is not necessarily created even
when a contract provision imposes confidential or non-
disclosure obligations on the parties.'®

Courts commonly recognize a fiduciary relation-
ship where a lender exercises control over an escrow
account on behalf of the debtor.!® This fiduciary rela-
tionship, however, is narrowly tailored to claims based
on the lender’s control over the escrow account, i.e., a
lender can face liability if it makes unnecessary payments
under the escrow account.!” The lender’s obligations
with respect to an escrow account do not create an all-
encompassing fiduciary duty on all aspects of the lender-
borrower relationship. 8

A fiduciary relationship generally arises when one
party places confidence in another, resulting in the lat-
ter party exercising superiority and influence over the
former.!® A lender may owe a fiduciary duty to a bor-
rower if the lender gains substantial control over the
borrower’s business affairs.?’ Control over the borrower
is demonstrated when there is evidence that the lender
ran the actual day-to-day management and operations of
the borrower or had the ability to compel the borrower to
engage in unusual transactions.?!

Control Liability

Lenders can also face liability to third parties when
they exercise such overwhelming control over a bor-
rower’s day-to-day operations that the lender effectively
is considered to act as the borrower.??> Additionally, when
a lender exercises day-to-day control over the borrower,
this can lead to allegations of a fiduciary relationship
whereby the lender becomes liable for the borrower’s
failure. Finally, if a lender uses its control over a bor-
rower as a means to preferentially repay the loan at the
expense of the borrower’s other existing debts, the other
creditors of the borrower can assert claims against the
lender.??

This does not mean a lender can take no action to
try to seek repayment on a loan. Indeed, to establish li-
ability under a control theory requires “a strong showing
that the creditor assumed actual, participatory and total
control of the debtor.”?* A lender can legitimately act to
safeguard its own interests by using leverage to “recoup
the most amount of money possible” and to monitor the
borrower without being liable under a control theory.?®
Control liability generally requires “complete domina-
tion” of the borrower by the creditor—"[s]Juggestions by
a major lender for a defaulted debtor even when coupled
with a threat of the exercise of its legal rights if the debtor
does not comply, are both commonplace and completely
proper.”26

Negligent Misrepresentation

In New York, a lender may be liable for negligent mis-
representation where it has a special relationship with the
borrower. For example, in Fleet Bank v. Pine Knoll Corp.,
the lender acknowledged at a deposition that many of
its small business customers lacked significant financial
knowledge and instead relied on the advice of bank re-
lationship managers assigned to oversee the loans.?” The
specific loans at issue were part of a two-phase loan to be
used to finance the purchase, renovation, and operation
of resort property. The borrower could not perform the
necessary tasks without receiving both phases of funding.
While documentation existed establishing entitlement to
the first round of funding, none established that the bor-
rower would receive the second round of funding. The
borrower, however, alleged that the lender’s relationship
managers repeatedly promised that the second round of
funding was forthcoming and encouraged the borrower’s
principal to use personal assets to pay for necessary debts
until the second rounding of funding was provided.?®
When the second round of funding was not provided,
the project fell apart. The court found the facts alleged
by the borrower were sufficient for its negligent misrep-
resentation claim against the bank to survive summary
judgment.?’

The requirements for a negligent misrepresentation
claim, however, differ in other jurisdictions. For example,
in New Jersey, courts have rejected a requirement of a spe-
cial relationship to plead negligent misrepresentation.®
Instead”[t]o prevail on a claim for negligent misrepresen-
tation, a plaintiff must prove: (1) defendant negligently
made a false communication of material fact; (2) that
plaintiff justifiably relied upon the misrepresentation
and (3) the reliance resulted in an ascertainable loss or
injury.”3

Tortious Interference

A claim of tortious interference with a contract gen-
erally involves one of two sets of facts. First, borrowers
can pursue a tortious interference claim where a lender
induces a third party contracting with the borrower to
breach that contract. Second, borrowers can allege tor-
tious interference where the lender prevents the borrower
from complying with a contract between the borrower
and a third party. In either instance, lenders can generally
avoid liability if they show a bona fide exercise of rights
set forth in the loan agreement.

To prove tortious interference with contract, a bor-
rower must show the following elements: (1) the existence
of a valid contract between the plaintiff and a third party;
(2) defendant’s knowledge of that contract; (3) defen-
dant’s intentional procurement of the third-party’s breach
without justification; (4) actual breach of the contract; and
(5) damages resulting therefrom.3? The New York Court
of Appeals has noted that “procuring the breach of a con-
tract in the exercise of equal or superior rights is acting
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with just cause or excuse and is a justification for what
would otherwise be an actionable wrong."33 As such,
under New York law, a lender’s economic interest can
be utilized as a defense to a cause of action for tortious
interference with a contract, unless there is a showing of
malice or illegality.>*

Minimizing Lender Liability Claims Before the
Lending Relationship

When lenders are in preliminary discussions with
prospective borrowers regarding the possibility of pro-
viding a loan, lenders should clearly and expressly note
in writing that a loan commitment letter or other prelimi-
nary document is subject to a definitive loan agreement.
By doing so, lenders can reduce the likelihood that a
borrower can claim that a preliminary agreement was in
fact binding and that the lender should face liability for
failure to abide by the preliminary agreement.

All final loan agreements should contain provisions
prohibiting oral modifications. Additionally, any amend-
ments to existing loan agreements should also include no
oral modification language.

Lenders should also seek a personal guaranty on a
loan whenever practical. A personal guaranty provides a
second source to seek repayment. In addition, a personal
guaranty can waive defenses and counterclaims that
might be asserted by the borrower and thereby allow the
lender to pursue repayment from the guarantor with a
reduced risk of extensive litigation.® Clauses imposing
an absolute and unconditional repayment obligation with
waiver of defenses are commonly called “hell or high wa-
ter” clauses and are generally enforceable.

Similarly, lenders should seek a waiver of claims of
a fiduciary relationship. While lenders are generally not
found to owe fiduciary duties, exceptions can arise. Lend-
ers can avoid the need for even litigating the existence of
a fiduciary relationship through a waiver because “agree-
ments to waive claims of a fiduciary relationship are per-
missible under New York law.”%

After Lending Is Provided

Alender that has already extended a loan or line of
credit should avoid making unexpected sudden moves
whenever possible. This is particularly true when there
is a lengthy relationship between the lender and the bor-
rower under which a course of dealing can be seen where
the lender does not demand literal compliance with the
loan agreement, such as by routinely accepting late pay-
ments. In such circumstances, even if the loan agreement
technically allows a lender to immediately end financing
without notice to the borrower, the lender faces a sub-
stantial risk of a lender liability suit by doing s0.3® Bor-
rowers will claim reliance on the financing arrangement
and will bring lender liability claims that, even if merit-
less, can be costly and time-consuming to defend. Thus,
it is generally in the best interest of the lender to provide

advance notice and documentation of any change to the
lending relationship and allow a borrower to seek outside
replacement financing even if the loan arrangement does
not require this.

Where a borrower is clearly in a distressed state, a
lender can monitor the borrower or provide unbiased
information. When a lender begins to dictate that the
borrower take certain actions, however, this can lead to
allegations that the lender “controls” the borrower’s busi-
ness and is responsible for its failures or that the lender is
acting in a fiduciary role to the borrower. While the line
between permissible participation and undue control can
be blurry and is extremely fact specific, a lender should
avoid taking steps that can be construed as amounting to
day-to-day control of the borrower’s operations because
that may lead to lender liability claims.

Workouts

When a lender is considering entering into a “work-
out,” which modifies the terms of a loan, the final deci-
sion as to the terms of a workout should generally be
made by someone other than the original loan officer on
the file. The initial loan officer obviously can contribute
valuable background and input, but he or she may not be
in the best position to give the loan an objective analysis.
Additionally, in the event of lender liability claims, where
the original loan officer also handles a later workout, the
borrower can paint the loan officer as self-interested and
the workout as an attempt by the loan officer to avoid be-
ing perceived internally as non-performing. Accordingly,
lenders should consider employing separate specialized
workout officers who are in a better position to make un-
biased decisions on modifications.

Alender should also confirm all material discussions
regarding a workout in writing. Such writings minimize
the likelihood the borrower can either claim the lender
agreed to waive its claims or agreed to a modification at
odds with the actual discussion.

When workouts are sought, lenders should also ob-
tain personal guaranties to support the modified agree-
ment. The guaranties should expressly state that they are
being given to support waiver of an existing default so
that there can be no later dispute that the guaranty was
provided without consideration.

Lenders will sometime face lender liability claims
even after modifying the loan arrangement via a workout.
Frequently lenders will agree to workouts to extend the
time for a borrower to repay a loan or modify the loan
terms to avoid the need to pursue a lawsuit against a
borrower. Unfortunately, lenders infrequently fail to rec-
ognize the need to request a release from a borrower in
exchange for agreeing to a workout.

When lenders engage in discussions with a borrower
to modify a loan, part of the discussion should be a re-
quest from the lender for a release from the borrower as
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to any then existing claims. By obtaining a release, the
lender can generally easily avoid litigation for any claims
pre-dating the workout.®’

Internal Documentation

During discovery, lenders will often have to produce
internal correspondence relating to a defaulted account.
Employees of the lender will rarely put the same level
of thought into internal email as they would to a physi-
cal letter. Instead, internal emails will sometimes reflect
derogatory comments about the borrower or incorrect
assumptions about the terms of a loan arrangement.
Borrowers can then misuse such internal emails as sup-
porting claims of bad faith or as evidence that the lender
agreed to an oral modification.

Alender should always assume that any internal
correspondence might be one day put before a jury. Ac-
cordingly, internal correspondence should be based on
objective information and should avoid editorializing or
stating anything that could cast the lender in a bad light.

Lenders can minimize the possibility of this by lim-
iting email discussions about accounts and providing
proper training to employees as to the use of email. Ad-
ditionally, lenders can and should ensure that employees
are aware that emails will be used in litigation and that
employees should avoid unnecessary or uninformed
commentary about lending arrangements.

After Litigation Begins

No matter how careful a lender is in structuring and
administering loans, most lenders will face lender liabil-
ity claims. Often, these claims will have little or no merit
and will be asserted by borrowers primarily in an at-
tempt to delay the lender from pursuing its rights to pro-
ceed against a defaulting borrower. While such litigation
gamesmanship is unfortunate, lenders can take several
steps to ensure that litigation proceeds as quickly as pos-
sible to a resolution.

During discovery a lender may benefit if it discovers
that the borrower made misrepresentations in the initial
loan application. For example, in one foreclosure action,
the borrower had misrepresented his income in the initial
loan application.** When the borrower alleged lender li-
ability claims based on the lender’s issuance of the loan
without investigating the borrower’s misrepresentation
of income, the court concluded that not only was the
lender not liable for failure to investigate, but that the
borrower’s misrepresentation amounted to “unclean
hands” depriving the borrower from seeking equitable
relief.4!

A lender should also consider a borrower’s likely
intentions in engaging in discovery. For example, where
a borrower serves a mammoth amount of discovery
on a lender, the lender may want to ignore the natural
response of serving large discovery demands on the bor-

rower as a tit-for-tat. Many times, the borrower is just us-
ing discovery in support of its purported lender liability
claims as a delay tactic and a lender actually plays right
into the borrower’s hand by also serving expansive dis-
covery demands.

Where a lender can get past litigation, significant care
should be put into drafting settlement agreements. With
a settlement requiring the borrower to make payments
over time, the lender should request a confession of judg-
ment be signed by the debtor. A confession of judgment is
a written acknowledgement by the debtor of the amount
due. As part of a settlement agreement, a lender can agree
to hold a confession of judgment in escrow and not enter
it so long as the borrower makes the payments required
under the settlement agreement. Thus, the confession of
judgment can provide a strong incentive to a debtor to
maintain payments required under a settlement agree-
ment to avoid the entry of the confession of judgment.

Conclusion

Lenders will continue to face an increase in lender li-
ability claims originating in the Great Recession because
of delays in commencing suit and delays in ongoing liti-
gation. Additionally, economic volatility will ensure that
such claims are an enduring reality for lenders. Notwith-
standing this, lenders can take steps to be proactive in
minimizing the number of lender liability claims they face
and reducing the likelihood of adverse judgments.
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“I Show You Exhibit E for Identification”

Differing Approaches for Authentication of Electronic Evidence at Trial

By Michael L. Fox, B.A., J.D.

Unless one handwrites information on a piece of pa-
per, and thereafter shreds, burns or otherwise discards
the paper without it coming near a computer, scanner
or smartphone camera, almost nothing in our world ex-
ists without some analog in electronic storage. Such is
our ever-evolving, ever-more-technological world. The
numbers of documents, emails, text messages, websites,
photographs and social media posts, and blog articles
are beyond legion. Of course, the world of litigation, as
a microcosm of our society, is heavily focused these days
on the discovery of electronically stored materials as in-
formation supportive of claims or defenses in a litigation.
Consequently, that electronically stored information and
documentation, once it is disclosed through the discovery
process, and evaluated by attorneys and their experts,
then becomes the subject of that next hurdle in litiga-
tion—the proffer of evidence at trial. That is the subject of
this article—and, particularly, the issue of authentication
of that electronically stored information when proffered as
evidence in a courtroom.

There is not one, uniform standard across our great
nation. In fact, from state to state, the courts have dis-
agreed regarding what factors and methods to apply
when parties seek to authenticate electronically stored or
retrieved evidence. The federal system may resolve the
problem with a specific rule change in 2017.

First, a distinction should be made: we are speaking
here about the authentication of proffered evidence, and
not necessarily its admissibility. As experienced litigators
are well aware, just because a piece of proffered evidence
can be authenticated does not mean that the evidence has
overcome all hurdles to admissibility. Often the material
must overcome a second evidentiary burden, such as rel-
evance or hearsay. The court is ultimately the gatekeeper.!

Furthermore, courts certainly cannot take judicial no-
tice of websites and the content of most private webpag-
es.? After all, courts and commentators alike have recog-
nized the possibilities and dangers in the fact that anyone
can create a fake profile on social media, or a fake website,
thus endangering the trustworthiness of trial evidence if
care is not taken with authentication.?

So, now let us discuss the standards for authentication
applied in several states, through some seminal cases on
this topic to date. A three-method proposal was set forth
in the case of Griffin v. State, in Maryland.* In Griffin, the
trial court permitted the admission of selected printouts
from a MySpace page, as evidence in a criminal prosecu-
tion. On appeal, the Court of Appeals reversed the convic-
tion, holding that the MySpace printout, utilized to show

that a key witness had been threatened, was not properly
authenticated. A new trial was ordered. The Court stated:

A number of authentication opportunities
come to mind.... The first, and perhaps
most obvious method would be to ask the
purported creator if she indeed created the
profile and also if she added the posting
in question, i.e. “[t]estimony of a witness
with knowledge that the offered evidence
is what it is claimed to be.”... The second
option may be to search the computer of
the person who allegedly created the pro-
file and posting and examine the comput-
er’s internet history and hard drive to de-
termine whether that computer was used
to originate the social networking profile
and posting in question.... A third method
may be to obtain information directly from
the social networking website that links
the establishment of the profile to the per-
son who allegedly created it and also links
the posting sought to be introduced to the
person who initiated it.°

As to the third method, the Maryland Court cited
to a decision of the Third Department of the New York
State Supreme Court, Appellate Division, in People v.
Clevenstine.®

Four years later, in Sublet v. State,” the Maryland Court
of Appeals consolidated three cases, and both “eludicat[ed]
and implement[ed] [its] opinion in Griffin.”® Holding that
one trial court did not err in excluding admission of pages
from a Facebook conversation, that the second trial court
did not err in admitting “direct messages” and “tweets”
into evidence, and that the third trial court did not err in
admitting Facebook messages authored by the defendant,
the Sublet Court stated: “We shall hold that, in order to
authenticate evidence derived from a social networking
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website, the trial judge must determine that there is proof
from which a reasonable juror could find that the evidence
is what the proponent claims it to be.””

The courts of other states disagree with regard to the
Maryland methods for authentication. In a December 20,
2016 decision, the Appellate Division in New Jersey held
that the three methods of authentication proposed by the
Griffin court were too strict, and that they were not the
only methods available for application.!® “[T]he rules of
evidence already in place for determining authenticity are
at least generally ‘adequate to the task.””!!

The Louisiana Fourth Circuit Court of Appeal, in a
2016 opinion, reversed a trial court decision that denied a
defense motion to exclude evidence in a criminal case in
the form of Facebook posts offered by the New Orleans
police department—posts allegedly made by the defen-
dant.!? The appellate court held: “Finding the State failed
to present any evidence at all to authenticate the purport-
ed social media evidence it wishes to introduce at trial,
we find the trial court abused its discretion in ruling the
evidence admissible.... [W]e remand the matter to the trial
court for an evidentiary hearing—outside the presence of
the jury—in order for the State to present evidence pursu-
ant to La. C.E. art. 901 to demonstrate the authenticity of
the social media posts and for the trial court to rule on
their admissibility at trial.”!® The Louisiana Court contin-
ued, “[a]ccordingly, we find the proper inquiry is whether
the proponent has ‘adduced sufficient evidence to support
a finding that the proffered evidence is what it is claimed
to be....””* Proffered evidence needs at least circumstantial
indicia of authenticity, and in Smith because the prosecu-
tion did not have the option of presenting the testimony
of the alleged creator (the defendant), and therefore direct
indicia of authenticity, it needed to present the circumstan-
tial indicia of authenticity. That could include testimony
of others, such as forensics, or utilizing other information
and identifying characteristics within the posts to authen-
ticate the creator. Software can assist such an endeavor.

In the New York case of People v. Agudelo,'® in 2012,
the First Department of the Appellate Division declined
to extend and distinguished the Third Department’s deci-
sion in People v. Clevenstine.1® The First Department, in af-
firming a conviction, held that the victim in the case could
testify about text messages exchanged with the defendant
that were cut and pasted into a document, because the vic-
tim was a party to the conversation, and she was corrobo-
rated by a detective who had seen the messages on the
victim’s phone. The Agudelo court cited to an earlier deci-
sion of the U.S. Court of Appeals for the Second Circuit,"”
where it was similarly held that authenticity can be shown
through the testimony of a participant to a conversation
that the document depicting a cut-and-paste of messages
is a fair and accurate representation of the conversation.
This method of authentication requires a witness with
knowledge that the matter is what it is claimed to be—a
permutation of the first method outlined by the Griffin
Court in Maryland. Think along the lines of a witness who
authenticates photographs at trial.

More recently, in a December 2016 decision from the
Third Department, In re Colby II (In re. Sheba II),'8 that
court reversed a Family Court order that had terminated
parental rights on the basis of neglect and abandonment.
The respondent parent facing loss of rights had proffered
Facebook messages in opposition to the petitioner’s appli-
cation, but the Family Court held that a proper foundation
was not laid for the proffered messages. The Third Depart-
ment disagreed:

Respondent’s principal contention on ap-
peal is that Family Court erred in its rul-
ings that no proper foundation had been
established for the admission of proof that
she had communicated with the subject
child by Facebook messenger using her
adult son’s account. The parties stipu-
lated that the child did have contact with
respondent through Facebook, and, spe-
cifically, that the child was the sender of
Facebook messages transmitted under his
name. Although the parties so stipulated,
Family Court erred in finding that respon-
dent failed to establish a foundation for
the proffered document through her tes-
timony and in precluding her testimony
regarding the frequency of her commu-
nications with the child via Facebook. A
recorded conversation—such as a printed
copy of the content of a set of cell phone
instant messages—may be authenticated
through, among other methods, the “tes-
timony of a participant in the conversa-
tion that it is a complete and accurate
reproduction of the conversation and has
not been altered”... Notably, “[t]he cred-
ibility of the authenticating witness and
any motive she [or he] may have had to
alter the evidence go to the weight to be
accorded this evidence, rather than its ad-
missibility.” ... Respondent testified that
she was present when her counsel printed
the Facebook messages at his office, and
that she reviewed the entire document

to ensure that it was a full and complete
copy. The aforementioned stipulation and
respondent’s testimony, when combined
with her adult son’s testimony confirm-
ing that he had provided respondent with
his account information, password and
permission to use the account for com-
munication with the child, constituted a
sufficient foundation for the admission
into evidence of the printed messages
and her related testimony. By erroneously
precluding this proffered evidence, Fam-
ily Court deprived respondent of her due
process right to a full and fair opportunity
to be heard.... Accordingly, we reverse the
order and remit the matter for a further
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fact-finding hearing at which the printed
Facebook messages are to be admitted
into evidence and respondent permitted
to testify as to, and be cross-examined
on, the nature and extent of her Facebook
communications with the child and any
other issues related thereto.!

It should be noted that in addition to resolving the is-
sue of authentication, the Colby court went a step further,
and held that the proffered messages were to be admitted
into evidence by the trial court—determining not only
authenticity, but also implicitly finding that there was rel-
evancy and an exception to the hearsay rule.?’

Finally, in the federal system, one seminal case, es-
pecially for Second Circuit litigators and litigants, is U.S.
v. Vayner.?! In Vayner, the Circuit reversed a conviction
because, in its eyes, the Government’s use of a social me-
dia account as evidence against the defendant ran afoul

any other record.... Whether the Govern-
ment can meet Rule 901’s authentication
standard with respect to the challenged
exhibits is a question best answered at
trial. There simply is no basis to prejudge
the Government’s ability to meet that
standard.?

The emphasized text in the above quoted language
also serves to highlight that federal courts appear to
share some of the skepticism of the New Jersey court in
Hannah—i.e., that the Maryland methods are too strict,
and that present rules and methods already utilized for
non-electronic evidence may suffice for authentication of
electronic evidence.

Litigators, especially those who practice in the federal
courts, should be aware that there is a proposed amend-
ment to the Federal Rules of Evidence: Proposed Rule
902(14). Should Congress take no action, it would go into

“In Vayner, the Circuit reversed a conviction because, in its eyes, the
Government’s use of a social media account as evidence against the
defendant ran afoul of the evidence rules, and the authentication of the
proffered material was not sufficient.”

of the evidence rules, and the authentication of the prof-
fered material was not sufficient. The Circuit held that

if the Government had introduced a flyer found on the
street, the Government would have had to connect the
defendant to that flyer. However, with regard to the social
media account utilized as evidence in the criminal pros-
ecution at issue, the Circuit found that the trial judge had
permitted use of the evidence without a showing that the
defendant created, used or controlled the content of the
pages.

In 2015, however, U.S. v. Ulbricht?® distinguished
and declined to extend Vayner. In Ulbricht, the defendant
moved, pre-trial, to preclude certain exhibits as insuf-
ficiently authenticated under Vayner and Federal Rule of
Evidence 901. The exhibits at issue included screenshots
of websites, and forum posts, private Internet messages
and chats, and files from the defendant’s computer. The
District Court held that:

Vayner is not a blanket prohibition on the
admissibility of electronic communica-
tions.... As the Second Circuit observed,
“[e]vidence may be authenticated in
many ways” and “the ‘type and quan-
tum’ of evidence necessary to authen-
ticate a web page will always depend
on context”.... The Second Circuit also
expressed skepticism that authentication of
evidence derived from the Internet required
“ereater scrutiny” than authentication of

effect on December 1, 2017. The new rule creates a process
whereby electronically stored information that is copied
from an electronic device, storage medium or file, may be
authenticated by digital identification, accompanied by a
certification of a qualified person complying with ER.E.
902(11) and 902(12).2> Of course, the opposing party may
still object at trial on other evidentiary grounds, including
again hearsay or relevance. However, the proposed Rule,
at the federal level, would address any uncertainty as to
the standard to be applied when courts and attorneys are
first looking to authenticate proffered electronically stored
and retrieved information during trial. It would also allevi-
ate the need to call authentication witnesses for electronic
evidence at trial in most cases. As the Advisory Committee
states in the Committee Note to the proposed rule:

Today, data copied from electronic devices,
storage media, and electronic files are or-
dinarily authenticated by “hash value.” A
hash value is a number that is often repre-
sented as a sequence of characters and is
produced by an algorithm based upon the
digital contents of a drive, medium, or file.
If the hash values for the original and copy
are different, then the copy is not identical
to the original. If the hash values for the
original and copy are the same, it is highly
improbable that the original and copy are
not identical. Thus, identical hash values
for the original and copy reliably attest to
the fact that they are exact duplicates. This
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amendment allows self-authentication by
a certification of a qualified person that
she checked the hash value of the prof-
fered item and that it was identical to the
original. The rule is flexible enough to al-
low certifications through processes other
than comparison of hash value, including
by other reliable means of identification
provided by future technology.

A proponent establishing authenticity un-
der this Rule must present a certification
containing information that would be suf-
ficient to establish authenticity were that
information provided by a witness at trial.
If the certification provides information
that would be insufficient to authenticate
the record if the certifying person testified,
then authenticity is not established under
this Rule.

The opponent remains free to object to ad-
missibility of the proffered item on other
grounds—including hearsay, relevance,
or in criminal cases the right to confronta-
tion. For example, in a criminal case in
which data copied from a hard drive is
proffered, the defendant can still chal-
lenge hearsay found in the hard drive,
and can still challenge whether the infor-
mation on the hard drive was placed there
by the defendant. ...2°

Clearly there is no one-size-fits-all method for authen-
tication of electronically created, stored and retrieved ma-
terial for use as evidence during trial. Several reasonable,
workable and reliable methods have been set forth by the
courts of multiple states, by the federal courts, and pos-
sibly, by the end of 2017, by a new addition to the Federal
Rules of Evidence. The choice of method to apply will, as
with most trial rules, be jurisdiction-specific. If a jurisdic-
tion does not yet have a settled method for authentica-
tion of electronic evidence, though, there are a number
to choose from—either by stipulation, or as the result of
motion practice.
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Role of Emails in CPLR 3211(a)(1) Motions

By Bruce H. Lederman

At a time in history where substantial aspects of any
dispute are evidenced by email exchanges, the ques-
tion of whether emails are “documentary evidence” for
purposes of a CPLR 3211(a)(1) motions takes on ever
increasing importance. The Court of Appeals has never
directly answered the question of whether emails can be
considered documentary evidence under CPLR 3211(a)
(1). The Appellate Division in both the First and Second
Departments have in a number of cases permitted dis-
missal of cases pursuant to blanket prohibition on the use
of emails. The First Department has recently stated, very
clearly, that there is no blanket prohibition on the use of
emails in proper cases. On the other hand, the Second De-
partment, while allowing dismissal of complaints based
upon emails in a few cases, has repeatedly used language
suggesting that emails may not be documentary evidence
for purposes of CPLR 3211(a)(1) motions. The Third and
Fourth Departments have not issued guidance on the is-
sue of using emails on 3211(a)(1) motions.

This article will explore the history of CPLR 3211(a)
(1) motions as well as highlighting recent discussions by
the Appellate Division on the use of emails for purposes
of CPLR 3211(a)(1) motions. Finally, this article will offer
some insights into strategic issues surrounding the deci-
sion to make pre-answer motions to dismiss.

The Statutory Text and Its History
CPLR 3211 provides in pertinent part:

(a) Motion to dismiss cause of action. A
party may move for judgment dismiss-
ing one or more causes of action asserted
against him on the ground that:

1. a defense is founded upon docu-
mentary evidence; or

2. the court has not jurisdiction of the
subject matter of the cause of action; or

3. the party asserting the cause of ac-
tion has not legal capacity to sue; or

4. there is another action pending be-
tween the same parties for the same
cause of action in a court of any state
or the United States; the court need
not dismiss upon this ground but may
make such order as justice requires; or

5. the cause of action may not be
maintained because of arbitration and
award, collateral estoppel, discharge
in bankruptcy, infancy or other dis-
ability of the moving party, payment,

release, res judicata, statute of limita-
tions, or statute of frauds; or

6. with respect to a counterclaim, it
may not properly be interposed in the
action; or

7. the pleading fails to state a cause of
action; or

8. the court has not jurisdiction of the
person of the defendant; or

9. the court has not jurisdiction in an
action where service was made under
section 314 or 315; or

10. the court should not proceed in the
absence of a person who should be a

party.

11. the party is immune from liability
pursuant to section seven hundred
twenty-a of the not-for-profit corpora-
tion law [...]

(b) Motion to dismiss defense. A
party may move for judgment dis-
missing one or more defenses, on
the ground that a defense is not
stated or has no merit.

(c) Evidence permitted; immediate
trial; motion treated as one for sum-
mary judgment. Upon the hearing
of a motion made under subdivision
(a) or (b), either party may submit
any evidence that could properly
be considered on a motion for sum-
mary judgment. Whether or not is-
sue has been joined, the court, after
adequate notice to the parties, may
treat the motion as a motion for
summary judgment. The court may,
when appropriate for the expedi-
tious disposition of the controversy,
order immediate trial of the issues
raised on the motion.

Bruce H. LEDERMAN is head of the litigation department at D'Agostino,
Levine, Landesman & Lederman, LLP. Mr. Lederman regularly litigates a
wide variety of cases in the New York State Courts, with an emphasis
on real estate-related cases. CHRISTOPHER M. TARNOK and ERic R. GAR-
ClA assisted in the preparation of this article.
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The most cited Court of Appeals decision on the stan-
dards for determining a motion to dismiss under CPLR
3211(a)(1) is likely Leon v. Martinez.! Westlaw reports over
14,000 citations to the case. Leon does not specifically
discuss emails and was decided before emails were so
widely used as they are now.

However, the following statement about the stan-
dards for CPRL 3211(a)(1) is often invoked by trial judges
and remains crucial to understanding the relevant issues:

Under CPLR 3211(a)(1), a dismissal is
warranted only if the documentary evi-
dence submitted conclusively establishes
a defense to the asserted claims as a mat-
ter of law.?

In 2010, in a case which also does not specifically
involve emails, the Appellate Division, Second Depart-
ment, provided an informative discussion of the history
of CPLR 3211(a)(1) as follows:

CPLR 3211, including subdivision (a)

(1), appears to have had its genesis in

the 1957 First Preliminary Report of the
Advisory Committee on Practice and
Procedure (1st Rep. Leg. Doc. [1957] No.
6[b] [hereinafter the Report]). Accord-
ing to that Report, the purpose of CPLR
3211(a)(5) was to cover the most common
affirmative defenses founded upon docu-
mentary evidence, specifically, estoppel,
arbitration and award, and discharge in
bankruptcy, whereas 3211(a)(1) was en-
acted to “cover all others that may arise,
as for example, a written modification

or any defense based on the terms of a
written contract”. To some extent, “docu-
mentary evidence” is a “fuzzy” term,
and what is documentary evidence for
one purpose, might not be documentary
evidence for another.

As Professor Siegel has noted in his Com-
mentary to CPLR 3211, there is “a pau-
city of case law” as to what is considered
“‘documentary’ under [CPLR 3211(a)(1)
].” From the cases that exist, it is clear
that judicial records, as well as docu-
ments reflecting out-of-court transactions
such as mortgages, deeds, contracts, and
any other papers, the contents of which
are “essentially undeniable,” would
qualify as “documentary evidence” in
the proper case.’

In Fontanetta, relying primarily upon Professor Sie-
gel’s practice commentaries to the CPLR, the Appellate
Division, Second Department, stated that “’documen-

tary,” evidence must be unambiguous and of undisputed
authenticity.”*

Emails should be capable of easy authentication to
the extent they are electronically stored, and to the extent
the recipient can confirm or deny receipt, and dispute any
changes or alterations from the received email. If clients
are anticipating litigation, it may be worthwhile advising
them to send emails with “requests for delivery receipt”
confirmation if there is any thought that emails will be
used in litigation.

With this background, the following are recent dis-
cussions by the Appellate Divisions of the role of emails
in 3211(a)(1) motions.

Recent Appellate Division Decisions Confirming
That Emails Can Be considered Documentary
Evidence

The First Department has recently specifically held
that emails may be considered documentary evidence,
although cases often find that emails in particular cases
do not meet the standards for establishing entitlement to
judgment as a matter of law.

In 2015, in the case Kolchins v. Evolution Markets, Inc.,®
the First Department stated:

Preliminarily, we reject Supreme Court’s
conclusion that correspondence such as
the emails here do not suffice as docu-
mentary evidence for purposes of CPLR
3211(a)(1). This Court has consistently
held otherwise. For example, in Schutty
v. Speiser Krause P.C., 86 A.D.3d 484,
484-485, 928 N.Y.5.2d 4 (1st Dept. 2011),
this Court found drafts of an agreement
and correspondence sufficient for pur-
poses of establishing a defense under the
statute. Similarly, in Langer v. Dadabhoy,
44 A.D.3d 425, 426, 843 N.Y.5.2d 262 (1st
Dept. 2007), lv. denied 10 N.Y.3d 712, 861
N.Y.5.2d 272, 891 N.E.2d 307 (2008), this
Court found “documentary evidence in
the form of emails” to be sufficient to
carry the day for a defendant on a CPLR
3211(a)(1) motion. Likewise, in WFB
Telecom. v. NYNEX Corp., 188 A.D.2d 257,
259, 590 N.Y.5.2d 460 (1st Dept. 1992), [v.
denied 81 N.Y.2d 709, 599 N.Y.S.2d 804,
616 N.E.2d 159 (1993), this Court granted
a CPLR 3211(a)(1) motion on the basis of
a letter from the plaintiff’s counsel that
contradicted the complaint. Therefore,
there is no blanket rule by which email
is to be excluded from consideration as
documentary evidence under the statute.

In 2016, the First Department again stated:
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Emails can suffice as documentary evi-
dence for purposes of CPLR 3211(a)(1);
however, the emails, factual affidavits,

and contract in this case do not consti-

tute documentary evidence within the

meaning of the statute.”

The law is less clear in the Second Department where
the Court, in Anderson v. Armentano,? recently stated:

To qualify as documentary evidence, the
evidence must be unambiguous and of
undisputed authenticity [...] [JJudicial
records, as well as documents reflecting
out-of-court transactions such as mort-
gages, deeds, contracts, and any other
papers, the contents of which are essen-
tially undeniable, would qualify as docu-
mentary evidence in the proper case [...]
Affidavits and letters were not the types
of documents contemplated by the Leg-
islature when it enacted this provision.’

The Second Department has made similar statements
in a number of other cases listed below, where the Sec-
ond Department concluded that a defendant’s proffering
of emails of similar correspondence (i.e., text messages)
was insufficient to qualify as documentary evidence for
purposes of a 3211(a)(1) motion to dismiss.

e In Eisner v. Cusumano Const., Inc., 10 the court stated
that the affidavits and text messages relied upon
by the Supreme Court in concluding that the plain-
tiff failed to comply with the alleged condition
precedent were not “essentially undeniable,” and
did not constitute documentary evidence.

* In JBGR, LLC v. Chicago Title Ins. Co.,'! the court
stated that the defendant proffered emails, cor-
respondence, and affidavits in support of its
contention that, pursuant to Section 5 of the title
insurance policy, the plaintiffs’ failure to provide
requested information regarding their claim termi-
nated its obligation to cover the defects in the title.
Therefore, the Court concluded that defendant
failed to present any documentary evidence estab-
lishing a defense to the complaint.

o In Attias v. Costiera,'? the Court stated that the af-
fidavits submitted by the defendants, their attor-
ney’s affirmation, and the correspondence that was
submitted in support of the defendants” motion
did not constitute documentary evidence within
the meaning of CPLR 3211(a)(1), and should not
have been relied upon by the Supreme Court in
directing the dismissal of the complaint pursuant
to CPLR 3211(a)(1).

o In Louzoun v. Kroll Moss and Kroll, LLP,'3 the court
stated that the plaintiff’s email did not conclusive-
ly contradict the allegation in the complaint.

e In Cives Corp. v. George A. Fuller Co., Inc.,'* the court
stated that the letters and emails did not constitute
“documentary evidence” under CPLR 3211(a)(1)
and, thus, should not have been considered by the
Supreme Court.

However, there does not appear to be a blanket rule
in the Second Department against the use of emails in
3211(a)(1) motions inasmuch as a dismissal of a case
based, in part, upon emails was just affirmed in 42nd
Avenue Commons, LLC v. Barracuda, LLC.'® In that case,
the Second Department affirmed a decision dismissing a
claim to purchase property based upon emails, as follows:

The defendant proffered sufficient docu-
mentary evidence that the defendant, as
seller, never executed the contract of sale
[...] The plaintiff’s evidence, submitted in
opposition, that emails were exchanged
between the parties” attorneys, which
emails purportedly reflected the par-
ties” agreement to the material terms of
the proposed contract for the sale of real
property, was insufficient to establish that
the statute of frauds was satisfied (see
General Obligations Law § 5-703[2] ).
“[A]n agent may only bind a party to a
real estate contract if authorized to do so
in writing. The unwritten apparent au-
thority of an agent is insufficient to satisfy
the statute of frauds” ... Here, even if it
were found that the defendant’s attorney
subscribed the subject emails, there was
no allegation in the complaint, and there
was no evidence, that the defendant’s at-
torney had been authorized in writing to
bind the defendant to the contract of sale
[...] Further, the emails exchanged by the
parties’ attorneys established that the parties
did not intend to be bound until the signing
of a formal contract of sale.'®

In Pinnacle Realty of New York, LLC v. 255 Butler, LLC,"
the Second Department reversed the denial of summary
judgment in a case for a brokerage commission, stating:

In the parties’ submissions, which included
printouts of emails and drafts of contracts,
established that the defendants and the
prospective purchaser did not come to a
meeting of the minds as to the essential
terms.!®

In Leist v. Tugendhaft,'® the Second Department af-
firmed dismissal of an action for specific performance
based upon consideration of an email which attached an
unsigned contract.

Assuming, arguendo, that an e-mail is
sufficient to comply with the statute of
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frauds with respect to contracts for the
conveyance of real property ..., the docu-
ment in issue here nevertheless is clearly
inadequate, since it was not subscribed,
even electronically, by the defendants
who are the parties to be charged, or by
anyone purporting to act in their behalf

ternet service would have been able to
access defendant’s “Evaluation Matrix,”
which described the precise weight to

be accorded to the various qualifications
used in determining which service pro-
viders would be allowed to participate in
P3. Notably, this scoring matrix plainly

indicated that a potential service provid-
er’s willingness to offset the employer’s
administrative fee accounted for 50% of
the provider’s overall score. Such proof,
coupled with the additional materials
tendered by defendant, including a tran-
script of a webinar conducted in Decem-
ber 2011,2 more than supports Supreme
Court’s finding that defendant “exten-
sively and conspicuously” disclosed the
payment structure of P3 to its clients,
thereby refuting any assertion that defen-
dant engaged in deceptive practices.??

The fact that the listing agent was identified
as the sender in the e-mail to which the at-
tachment was made does not satisfy the sub-
scription requirement. At best, the e-mail
was the equivalent of a cover letter to a
proposed contract, the signing of which
is insufficient to satisfy the subscription
requirement [...]%

Thus, while it seems that the Second Department
is more reluctant than the First Department to consider
emails as sufficient in many situations to justify dismissal
under CPLR 3211(a)(1), it does not appear that there is

o o While this case may not directly address emails, the
any per se rule prohibiting use of emails in a proper case.

“An alternative procedural mechanism is to simultaneously answer the
complaint and then move for summary judgment under CPLR 3212.”

In the Third Department, there appears to be fewer court’s willingness to consider websites for purposes of
cases addressing the issue. In one case of note,?! the Third CPLR 321'1(3')(1) motior\ss may signal a willingness to con-
Department affirmed the dismissal of a complaint, rely- sider emails in appropriate circumstances.

ing upon affidavits which provided links to websites
establishing the disclosure which was allegedly not
provided: A motion to dismiss pursuant to CPLR
3211(a)(1) is properly granted where the
documentary evidence utterly refutes
plaintiff’s factual allegations, conclu-
sively establishing a defense as a matter
of law. Materials that clearly qualify as
documentary evidence include docu-
ments reflecting out-of-court transactions
such as mortgages, deeds, contracts, and
any other papers, the contents of which
are essentially undeniable. To that end,
an attorney’s affidavit may serve as a ve-
hicle for the submission of documentary
evidence.?*

In Ganje v. Yusuf,® the Third Department held:

We reach a similar conclusion with re-
spect to Supreme Court’s alternative
ground for dismissal. Dismissal of a com-
plaint under CPLR 3211(a)(1) is appropri-
ate “where the documentary evidence
utterly refutes [the] plaintiff’s factual
allegations, conclusively establishing a
defense as a matter of law.” Although
plaintiff alleged that defendant failed to
conspicuously disclose that any service
provider participating in P3 had to pay
certain administration fees in order to
be designated as a “preferred” provider,
such allegation is plainly refuted by the
documentary evidence contained in

the record, including the very materials
tendered by plaintiff. Without belabor-
ing the point, the record reflects that by
reviewing the contents of defendant’s
website and following the hyperlinks
contained therein [...] anyone with In-

Research has not revealed any on-point authority in
the Fourth Department.

The foregoing cases illustrate that situations in which
emails may be particularly useful in obtaining dismissals
pursuant to CPLR 3211(a)(1) may involve cases question-
ing whether contracts actually exist or not, including bro-
kerage cases and specific performance cases.
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Practice Pointers and Conclusions

CPLR 3211(a)(1) motions provide a mechanism to
have the Court address the merits of certain defenses at
the very outset of a case, before any discovery. For that
reason, it is sometimes desirable to test the sufficiency of
a complaint at the outset of a case and sometimes emails
will be particularly useful in establishing a defense.

An alternative procedural mechanism is to simulta-
neously answer the complaint and then move for sum-
mary judgment under CPLR 3212. On such a motion,
there should not be any real problem submitting emails
along with an affidavit properly authenticating them.
However, some judges apply an unwritten rule only
allowing a single summary judgment motion. If a case
is before a judge applying such a single summary judg-
ment rule, one risks a situation that the motion is denied
because of need for discovery and the judge will later
not allow another summary judgment motion after the
conclusion of discovery.

A useful practice pointer is to make motions to
dismiss, which involve emails under CPLR 3211(a)(1)
and alternatively under CPLR 3211(a)(7). The latter is
a motion to dismiss for failure to state a cause of action
(sometimes historically called a demurrer).

CPLR 3211(c) provides:

Upon the hearing of a motion made un-
der subdivision (a) or (b), either party
may submit any evidence that could
properly be considered on a motion for
summary judgment. Whether or not
issue has been joined, the court, after
adequate notice to the parties, may treat
the motion as a motion for summary
judgment. The court may, when appro-
priate for the expeditious disposition of
the controversy, order immediate trial of
the issues raised on the motion.

Since emails could unquestionably be considered
as evidence on a summary judgment motion, arguably,
the emails could be considered as part of a CPLR 3211(a)
(7) motion. If any issue is raised by either an adversary
or the court as to the propriety of considering emails in
such circumstances, a request can and perhaps should
be made for the court to treat the motion as one for sum-
mary judgment.

For the reasons set forth above, it seems clear that
there is no blanket prohibition on use of emails in CPLR
3211(a)(1) motions. However, the Second Department
has recently held that emails are not sufficient docu-
mentary evidence justifying dismissal of a complaint, in
contrast to the First Department. The Third and Fourth

Departments have not materially weighed in on this is-
sue. Given somewhat of a split in authority (if not gener-
al approach) between the First and Second Departments,
it would be useful if, in an appropriate case, the Court of
Appeals directly addressed the issue.

Given the large number of controversies today where
emails document what was transpiring in “real time,” it
is worthwhile understanding how and when emails can
be used in connection with motions to dismiss.
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Competing New York and Foreign Actions: Anti-Suit
Injunctions in Commercial Disputes

By Benjamin R. Nagin and Richard J. Widmann

New York state and federal courts frequently are
called upon to decide cases that have cross-border as-
pects, whether with respect to the parties involved, the
goods or services at issue, or both. In many of these ac-
tions, courts may be faced with competing parallel ac-
tions in New York and in a foreign jurisdiction. In this
regard, there is no doubt that state and federal courts
have the power to enjoin persons subject to their jurisdic-
tion from proceeding in the foreign litigation. However,
because such orders effectively restrict the jurisdiction
of the court of a foreign sovereign, anti-suit injunctions
should be granted “sparingly” and with “care and great
restraint.”! These concerns regarding the careful use of
anti-suit injunctions reflect principles of international co-
mity? and the presumption that “parallel proceedings on
the same in personam claim should ordinarily be allowed
to proceed simultaneously, at least until a judgment is
reached in one which can be pled as res judicata in the
other.”3 Nevertheless, as discussed below, notions of co-
mity have less importance once a judgment is rendered
or there is some significant threat to the jurisdiction of the
New York court or the integrity of its orders.

In New York state courts, “[a]n injunction may be
issued ‘where it can be shown that the suit sought to
be restrained is not brought in good faith, or that it was
brought for the purpose of vexing, annoying or harass-
ing the party seeking the injunction.””* Indeed, courts
in New York have “long recognized the propriety and
importance of issuing anti-suit injunctions where a
parallel action in a foreign court is being prosecuted in
contravention of a New York forum selection clause and
where such parallel action undermines the integrity of
the court’s judgments.”” In addition to addressing these
factors, some courts also have considered whether mo-
tions for anti-suit injunctions meet the general test for the
issuance of a preliminary injunction.®

For example, in Indosuez Int’l Fin., B.V. v. Nat'l Reserve
Bank, the Appellate Division, First Department, affirmed
an award of summary judgment relating to the parties’
currency exchange agreement and a permanent anti-suit
injunction against the defendants’ pursuit of litigation in
a Russian court.” The Appellate Division first explained
that, in light of prior rulings enforcing the parties” New
York choice of forum and law provisions, “neither Rus-
sian law nor a Russian forum would be appropriately
utilized in litigating the parties” underlying dispute.”® As
a result, “comity was not implicated” because the foreign
court had no “legitimate prerogatives” to the dispute.
Perhaps most fundamentally, the Appellate Division ex-
plained that “once there was a New York judgment on

the merits, the courts of this State were entitled to protect
it.”?

Similarly, in GE Oil & Gas, Inc. v. Turbine Generation
Servs., LLC,? the Supreme Court, Commercial Division
(Justice Kornreich), faced competing actions in New York
and Louisiana state courts (notwithstanding a New York
forum selection provision). The New York court granted
summary judgment in favor of the plaintiff on its breach
of contract claims but stayed entry of judgment in light of
defendants’ counterclaims (which could have resulted in
an offset to the judgment). Given the ongoing litigation
in New York, the court initially enjoined defendants only
from seeking an injunction in Louisiana that would pre-
clude plaintiff from further prosecuting its action in New
York."! Notwithstanding this focused anti-suit injunc-
tion and the decision on summary judgment, defendants
subsequently sought an order in Louisiana that would (i)
undermine Justice Kornreich’s decision on summary judg-
ment and (ii) preclude plaintiff from proceeding further in
New York. Faced with such a collateral attack on her prior
judgment and order, the court found that not only were
defendants now violating the forum selection provision
but “evinc[ing] an utter disregard for [the] court’s author-
ity.”12 This, Justice Kornreich found, easily satisfied the
standard in New York state court for granting an anti-suit
injunction.!3

The Commercial Division (Justice Scarpulla) again
addressed an application for an anti-suit injunction in
Madden Int’l, Ltd. v. Lew Footwear Holdings Pty Ltd.'* As
the court recognized, the issue was “particularly thorny”
because an Australian court had declared that its laws
could trump the parties’ prior agreement to apply New
York law and have their dispute decided by a New York
court.!® The court started with the familiar three-pronged
inquiry for preliminary injunctions: the movant’s show-
ing of a probability of success on the merits, the danger
of irreparable harm in the absence of an injunction, and a
balance of the equities in favor of the movant. The irrepa-
rable injury to Madden as the plaintiff was “obvious,” in
that prosecution of the Australian action would undo the
bargained-for agreement to have a New York court apply
New York law to any dispute, as well as expose Madden
“to potentially unforeseen liability under a foreign stat-
ute to which it did not agree to be bound.”'® While neither
party made a clear showing on likelihood of success, the
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court found that the balance of the equities favored Mad-
den in that “Lew, a sophisticated business entity, freely
agreed to be bound by New York law in its dealings with
Madden, and to resolve any differences in the New York
courts.”'” The court continued that “[r]ather than stand
by this contractual commitment, Lew has purposefully
flouted it, and sued in a foreign jurisdiction for dam-
ages not recoverable in New York.”!8 Finally, the court
declined to extend comity to the foreign proceedings in
light of “New York'’s strong public policy” of enforcing
choice of law and forum provisions of sophisticated busi-
ness entities and the defendant’s “purposeful disregard
of its contractual obligations in favor of an unsanctioned
suit in its home country.”?

Not surprisingly, federal district courts in the Sec-
ond Circuit also regularly confront competing U.S. and
foreign actions and related applications for anti-suit
injunctions. Under Second Circuit law, an anti-suit in-
junction requires that “(1) the parties must be the same
in both matters, and (2) resolution of the case before the
enjoining court must be dispositive of the action to be
enjoined.”?’ Once these threshold requirements are met,
“courts weigh five additional factors: (1) the threat to the
enjoining court’s jurisdiction posed by the foreign action;
(2) the potential frustration of strong public policies in
the enjoining forum; (3) the vexatiousness of the foreign
litigation; (4) the possibility of delay, inconvenience, ex-
pense, inconsistency, or a race to judgment; and (5) other
equitable considerations.”?! “While all of the discretion-
ary factors must be considered, the first two factors—
whether the foreign action threatens the enjoining fo-
rum’s jurisdiction or its strong public policies—are given
greater weight.”?? Principles of comity “counsel that in-
junctions restraining foreign litigation be ‘used sparingly’
and ‘granted only with care and great restraint.””?

For example, in Eastman Kodak Co. v. Asia Optical
Co.,** Kodak won a judgment from the United States
District Court (Judge Cote) arising out of the defendant’s
breach of a patent licensing agreement. After paying the
judgment in part, the defendant filed an action for dam-
ages in China seeking reimbursement for the amounts
paid on the United States judgment. Plaintiff then moved
for an anti-suit injunction. Judge Cote rejected defen-
dant’s argument that the parties and issues in the com-
peting actions must be “identical,” noting that the thresh-
old requirements are met if the parties are “sufficiently
similar” and if the legal question at issue in China—
whether the defendant should pay the amounts due un-
der the judgment—was resolved in the United States ac-
tion.” Finally, in considering the additional discretionary
factors, Judge Cote reasoned that the foreign litigation
challenging the United States judgment “implicate[d] im-
portant policies of this jurisdiction favoring finality and
disfavoring forum shopping.”2®

The importance of finality in the U.S. judicial system
also figured prominently in Judge Nathan’s decision

in Bank Leumi USA v. Ehrlich.?” There, the plaintiff bank
(BLUSA) filed a declaratory judgment action in the South-
ern District of New York for a judgment that it was not
liable for defendants’ losses on certain bonds. The defen-
dants subsequently filed a suit in Uruguay based on the
same losses and the two actions proceeded on “parallel
tracks.”?® After judgment was granted by Judge Nathan,
BLUSA moved for an anti-suit injunction. The court first
examined the two threshold China Trade factors. While
there were additional parties in both the United States and
Uruguayan actions, the court found that the first factor—
that the parties be the same in the two actions—was satis-
fied based on BLUSA's representation that it sought to en-
join only those plaintiffs that were defendants in the U.S.
action.?” As to the second factor—that resolution of the
case before the enjoining court must be dispositive of the
foreign suit—Judge Nathan concluded that “[e]ach basis
for Defendants’ requested relief in the Uruguayan Action
would . . . conflict with at least part of this Court’s judg-
ment.”30 Moreover, it was insufficient, the court found,

for defendants simply to “allud[e] in general terms to the
possibility that the declaratory judgment this Court issued
might not cover a claim arising under Uruguay’s civil law
system.”?! The court next considered the discretionary
China Trade factors, reasoning that the policies of enforcing
forum selection provisions and protecting federal judg-
ments amply supported a decision to issue an injunction.>?

As described above, in considering applications for
anti-suit injunctions, New York state and federal courts
are mindful of notions of “comity” and therefore carefully
review the purpose and status of the parallel foreign ac-
tion at issue. In this regard, recent decisions confirm that
while parallel litigation in the United States and in for-
eign jurisdictions typically may proceed simultaneously,
once litigants in the foreign action seek to attack the U.S.
court’s authority or undo the effect of a final judgment,
New York state and federal courts express much less hesi-
tation in granting anti-suit injunctions.
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Practical Considerations for Use

of FRCP 68 Offer of Judgment

By Tamar Wise and Alanna Miller

Under Federal Rule of Civil Procedure 68, titled,
“Offer of Judgment,” a defendant can make an offer of
judgment to the plaintiff up to 14 days before trial.! If
the plaintiff accepts the offer within 14 days of being
served, the clerk must enter the judgment.? However, if
the plaintiff rejects the offer, and receives a less favor-
able judgment at trial, the plaintiff “must pay the costs
incurred after the offer was made.”3 FRCP 68 defines
“costs” as those costs the plaintiff would have recovered
from the cause of action in addition to the defendant’s
post-offer costs.

Despite the seemingly powerful remedy a Rule
68 offer can provide, defense counsel do not routinely
take advantage of this Rule as a litigation tactic. At first
glance, this fee-shifting device seems enticing and a great
way for courts to encourage settlement. However, Rule
68 has received much criticism because it does not ad-
equately define how to best structure an offer and which
expenses constitute costs. As a result, the case law on the
subject is murky and practitioners shy away from using
this Rule when planning their litigation strategy. This ar-
ticle will examine the question of “costs” under Rule 68
in an attempt to outline for practitioners how they may
try to use it properly.

“Costs” Generally Under Rule 68

While Rule 68 itself does not define costs, it adopts
the definition provided in 28 U.S.C. § 1920, the federal
taxation-of-costs statute.* Such costs include:’

1. Fees of the clerk and marshal;

2. Fees for printed or electronically recorded tran-
scripts necessarily obtained for use in the case;

3. Fees and disbursements for printing and
witnesses;

4. Fees for exemplification and the costs of making
copies of any materials where the copies are nec-
essarily obtained for use in the case;

5. Docket fees under section 1923 of [title 28];

6. Compensation of court-appointed experts, com-
pensation of interpreters, and salaries, fees, ex-
penses, and costs of special interpretation services
under section 1828 of [title 28].

Offers of judgment are construed literally and in ac-
cordance with fundamental contract interpretation prin-
ciples.® To qualify as a valid offer of judgment, an offer is
not required to specify or refer to the costs allowed un-
der the statute. A court will instead read in the allowance

of costs incurred.” Notably, attorney fees are not included
in this definition of costs.® A significant portion of litiga-
tion surrounding Rule 68 involves attorneys’ fees because
the potential recovery of such fees can be an influential
factor when a plaintiff is considering whether he or she
should accept an offer of judgment.

Plaintiff's Statutorily Entitled Attorney fees as
“Costs”

Under the proper circumstances, Rule 68 may pre-
clude a plaintiff from recovering statutorily entitled at-
torney fees where the judgment recovered by the plaintiff
is less than the defendant’s Rule 68 offer. In Marek v.
Chesny,’ the Supreme Court considered plaintiff’s attor-
ney fees as post-offer costs where the plaintiff recovered
less than the defendant’s offer of judgment. The plaintiff,
pursuing a claim under Section 1983, would have been
entitled to an award of its attorney fees under the fee
shifting provision of 42 U.S.C. § 1988.1° The defendant
argued that the plaintiff should be barred from recover-
ing such fees because the plaintiff’s trial award was less
than the plaintiff would have recovered if the plaintiff ac-
cepted defendant’s offer of judgment. The court held for
the defendant: “[t]he most reasonable inference is that the
term “costs’ . . . was intended to refer to all costs properly
awardable under the relevant substantive statute or other
authority.”!! As such, the court reasoned that “all costs
properly awardable in an action are to be considered
within the scope of Rule 68 ‘costs.””12 The court there-
fore held that the plaintiff was barred from recovering
its statutory attorneys’ fees pursuant to § 1988 because it
failed to accept defendant’s more favorable Rule 68 offer
of judgment.

Since Marek, case law has developed to distinguish
statutes that include plaintiff’s attorney fees as costs, such
as § 1988, and those that do not. Courts have held that if
a statute pertinent to the claim does not define attorneys’
fees as part of the party’s “costs,” a prevailing plaintift’s
attorney fees will not be barred by Rule 68, if applicable,
and are therefore still recoverable under the relevant stat-
ute.!3 For example, in Fegley v. Higgins, the Sixth Circuit
held that the plaintiff could still recover attorney fees de-
spite recovering a lesser amount at trial than defendant’s
offer of judgment, reasoning that the statute at issue, the
Fair Labor Standards Act, did not include such fees as
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“costs.” Thus, the plaintiff could recover such post-offer
fees incurred as a separate claim under the relevant stat-
ute, as long as such fees were “reasonable.”

Therefore, in circumstances such as those in Feg-
ley where a statute does not include legal fees as costs,
courts have considered a rejected offer of judgment
when determining a plaintiff’s reward for “reasonable”
attorney fees. For example, in Haworth v. Nev.,' the
Ninth Circuit agreed that the plaintiff should theoreti-
cally recover post-offer attorney fees where the statute
did not define them as “costs.” However, the court ulti-
mately vacated the actual award of attorney fees, finding
that “the district court should have taken into consider-
ation the reasonableness of the plaintiffs proceedings to
trial and recovering approximately $240,000 less” than
the defendant’s offer to settle.!®

Defendants defending against claims under statutes
with “prevailing party” provisions may therefore carry
particularly weighty leverage in the form of the Rule
68 offer of judgment and plaintiffs pursuing cases un-

defendants will likely never be able to seek an award of
attorney fees even when a plaintiff obtains a lesser judg-
ment than a defendant’s Rule 68 offer.'8

Notably, under New York state procedure, there is
some authority for holding a plaintiff responsible for de-
fendant’s attorney fees where an offer of judgment was
not accepted.!® The potential availability of this type of
remedy should be one factor practitioners consider in
deciding whether to file—or contest a filing—in state or
federal court.

Prejudgment Interest as “Costs”

Generally, under CPLR 5001, courts can award pred-
jugment interest in breach of performance of contract cas-
es, or when an “act or omission depriv[ed] or otherwise
interfer[ed] with title to, or possessions or enjoyment of,
property, except that in an action of equitable nature.”?
Such pre-judgment interest is computed from the “earli-
est ascertainable date the cause of action existed” and
continues to accrue until judgment.?! In cases where pre-

“It is unclear whether a defendant must include
prejudgment interest in its FRCP 68 offer. Indeed, 28 U.5.C. § 1920

does not define prejudgment interest as a ‘cost.

der these statutes need to be particularly thoughtful in
evaluating Rule 68 offers of judgment lest they lose the
value of the attorney fees they hoped to recover. At the
very least, even if such fees are recoverable by a plaintiff
ultimately, Rule 68 offers may have some influence on
the extent of plaintiff’s recovery of certain statutorily en-
titled attorney fees.

Defendant’s Statutorily Entitled Attorne Fees as
"Costs”

Marek discussed whether a plaintiff can recover at-
torney fees incurred after a Rule 68 offer is made. The
Supreme Court did not discuss whether the defendant
offeror is entitled to recover its attorney fees incurred af-
ter making the offer. However, the Second Circuit Court
of Appeals has held that such fees cannot be rewarded to
a “prevailing” defendant. This reasoning was more fully
explained by the district court in in Jolly v. Coughlin,'®
where the court held the defendant could not recover
attorney fees as costs even if the plaintiff did not recover
more than the Rule 68 offer at trial, for two reasons: (1) a
defendant cannot recover costs pursuant to Rule 68 un-
less the plaintiff obtains a favorable judgment, but stat-
utes limit recovery of attorney fees only to the prevailing
party, and (2) the limited circumstances where a prevail-
ing defendant could recover fees require that the action
was “frivolous, unreasonable, or groundless.”!” As such,

177

judgment interest is applicable, New York courts apply a
default interest rate of 9%.%

It is unclear whether a defendant must include pre-
judgment interest in its FRCP 68 offer. Indeed, 28 U.S.C.
§ 1920 does not define prejudgment interest as a “cost.”?
To err on the side of caution, practitioners often include
prejudgment interest in Rule 68 offers, though often
without assigning a specific amount to cover the prejudg-
ment interest a plaintiff may recover. Instead, practitio-
ners have referred in their Rule 68 offer to the federal or
the otherwise applicable prejudgment interest rate, i.e.,
the amount being offered as judgment “plus applicable
prejudgment interest.”?*

Notably, there is also some authority that a Rule 68
offer of judgment stops prejudgment interest from run-
ning. For example, in Quintel v. Citibank,? the district
court chose to stop the running of statutory interest in a
legal malpractice case by applying CPLR 3219% and es-
toppel principles after a plaintiff rejected a Rule 68 offer
of judgment from the attorney.?” The Court reasoned that
prejudgment interest is generally awarded to a plaintiff
to compensate a plaintiff for his or her inability to utilize
the money at issue.?® The court held, as of the date of the
offer, the plaintiff would have been able to utilize the
money at issue; therefore, the defendant should not be
punished to pay prejudgment interest simply because the
plaintiff rejected his offer.?’
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Conclusion

While the parameters of what is encompassed under
Rule 68 offers of judgment is still in flux in New York,
practitioners should be mindful of certain guidelines in
drafting or evaluating such offers. First, the statutory
claim being litigated is very important. Plaintiffs suing
under certain statutes may lose the ability to recover
highly valuable attorney fees. Second, the forum can be
determinative. Defendants in federal court will likely
not be able to recover their attorney fees, even if their
Rule 68 offer was otherwise “successful.” However, this
may not be the case in analogous state court proceed-
ings. And third, the practitioners should not forget about
prejudgment interest. Such interest may still be part of a
plaintiff’s ultimate recovery and may get in the way of
a Rule 68 offer being deemed “more favorable” than the
ultimate recovery.

Endnotes
1. SeeFed.R. Civ. P. 68(a).

2 See id.
3. Id.at(d).
4

See 91 Minn. L. Rev. 865, 875 (2007) (citing 28 U.S.C. § 1920
(2000)).

5. 28 U.S.C. §1920 (2000).
See Foster v. Kings Park Cent. Sch. Dist., 174 FR.D. 19, 23 (E.D.N.Y.
1997).
7. Seeid.
See id.
Supran. 1.
10. Seeid. at 4.
11. Id. at9.
12. Id.

13.  See Fegley v. Higgins, 19 F.3d 1126, 1135 (6th Cir. 1994).
14. 56 F.3d 1048 (9th Cir. 1995).

15.  Id. at 1052-53 (holding “[i]n determining what fee is reasonable in
this circumstance, the district court must take into consideration

16.
17.
18.

19.

20.
21.
22.
23.
24.

25.
26.

27.
28.
29.

the amount of the Rule 68 offer, the stage of the litigation at which
the offer was made, what services were rendered thereafter, the
amount obtained by judgment, and whether it was reasonable to
continue litigating the case after the Rule 68 offer was made.”);
Compare Drewery v. Mervyns Dep’t Store, 2008 U.S. Dist. LEXIS
9161 (W.D. Wash., Jan. 25, 2008) (rejecting application of rule 68
altogether because the plaintiff lost in entirety).

No. 92 CIV. 9026 (JGK), 1999 WL 20895 (S.D.N.Y. Jan. 19, 1999).
Id. at 12 (internal quotations omitted).

See also Shepherd v. Law Offices of Cohen & Slamowitz, LLP, 668 E.
Supp. 2d 579 (S.D.N.Y. 2009) (holding, not only that defendant
was entitled to costs, and that the plaintiff was not liable “for

one dime of defendant’s attorneys’ fees based on [the plaintiff’s]
refusal to accept the Rule 68 offer of judgment” but also awarding
the plaintiff attorneys’ fees to sanction defendant’s frivolous
motion for such fees).

Abreu v. Barkin & Assoc. Realty, Inc., 115 A.D.3d 624 (1st Dep’t
2014); Saul v. Cahan. 2016 N.Y. Slip Op. 50295(U).

CPLR 5001(a).

Id. at (b).

See CPLR 5004.

This is in contrast to attorney fees discussed previously.

See e.g., Rule 68 Offer of Judgment at 47, Shepherd v. Cohen &
Slamowitz, LLP, No. 1:08-cv-06199 (S.D.N.Y. Dec. 10, 2009) (“This
$10,000.00 figure includes all amounts that might otherwise be
recovered by Plaintiff for any pre-judgment interest, penalties and
damages of any nature...”); Rule 68 Offer of Judgment at 531-1,
Schoolcraft v. The City of N.Y. et al, No. 1:10-cv-06005-RWS (S.D.N.Y.
Sept. 29, 2015) (“for the total sum of $600,000.00, in addition to
back pay . . . [t]he back pay shall include . . . prejudgment interest
on backpay at the applicable federal rate.”); Rule 68 Offer of
Judgment at 263-1, Nat'l Credit Union Admin. Bd. v. UBS Sec., LLC,
No. 1:13-cv-06731 (S.D.N.Y. Sept. 23, 2013) (“Plaintiff shall recover
$33,014,285 from Defendant, plus prejudgment interest calculated
at the appropriate rate and methodology as determined by the
Court.”).

606 E.Supp. 898 (S.D.N.Y. 1985).

See Douglas J. Pepe, Stopping the Clock on Prejudgment Interest in
Contract Disputes, New York Law Journal, Apr. 21, 2014.

See 606 E.Supp. 898 at 914.
See id. at 915.
See id.

NEW YORK STATE BAR ASSOCIATION

COMMERCIAL AND

FEDERAL LITIGATION
SECTION

Visit us online at www.nysba.org/ComFed

28

NYSBA NYLitigator | Spring 2017 | Vol. 22 | No. 1



The Ambac Decision and the Future of the Common

Interest Privilege Under New York Law
By Maryann C. Stallone, Amanda M. Leone and Richard W. Trotter

Commercial lawyers and their clients now need to be
more vigilant when sharing privileged communications
with third parties in business or transactional settings
where there is no reasonably anticipated or pending liti-
gation. In June 2016, the New York Court of Appeals is-
sued an important decision narrowing the scope of New
York’s common interest doctrine, an exception to the
traditional rule that a third party’s exposure to attorney-
client communications voids the attorney-client privilege.

The common interest privilege, as it is also called, is
designed to preserve the privileged status of attorney-
client communications shared with others who have a
common legal interest with the client. In modern legal
practice, the doctrine has often been applied in commer-
cial transactions, such as mergers and acquisitions, to

cal implications of the Ambac II decision and the growing
interest in and possibility of the New York legislature
codifying and modifying the common interest privilege to
cover non-litigation, commercial transactions.

The Origins of the Attorney-Client Privilege and
Common Interest Privilege

The origins of the attorney-client privilege date back to
English common law, where it was considered an essential
tool to facilitate open and honest dialogue between law-
yers and their clients. Armed with the assurance that their
communications with counsel would remain confidential,
the privilege allowed clients to freely converse with their
attorneys without fear of retribution, and, in theory, the cli-
ents would share more information than they would with-
out the privilege. This open channel of communication en-

“Despite its critical role in the facilitation of sound legal representation,
the attorney-client privilege runs contrary to the prevailing preference in
American law for openness through liberal discovery.”

enable individuals and entities with aligning interests to
coordinate their positions without waiving the privileged
status of their communications with counsel. In several
state and federal jurisdictions across the country and in
the Restatement (Third) of the Law Governing Lawyers, a
“common legal interest” and “communication in further-
ance of that interest” between the client and third party
are the doctrine’s only prerequisites. Until June of last
year, the elements of the privilege under New York law
were unclear; while the Appellate Division, Second De-
partment and other New York trial courts also imposed a
litigation requirement for the privilege to apply—i.e., that
there be a pending or reasonably anticipated litigation—
the First Department rejected the litigation requirement
and adopted the same standard applied by many federal
jurisdictions and the Restatement.! In Ambac Assurance
Corp. v. Countrywide Home Loans, Inc.* the New York
Court of Appeals eliminated the ambiguity under New
York law, holding there must be a pending or reasonably
anticipated litigation for the common interest doctrine to

apply.

While Ambac IIs first anniversary is quickly ap-
proaching, transactional lawyers and litigators continue
to grapple with the uncertainty left in its wake. This arti-
cle will discuss the history and evolution of the attorney-
client privilege and common interest doctrine, the practi-

sured that the attorney was able to provide the best quality
legal services to the client and that the client’s rights were
properly protected. Like most common law concepts, the
attorney-client privilege eventually migrated to the United
States and first emerged in American jurisprudence in the
Nineteenth Century.® In 1888, the United States Supreme
Court formally recognized the attorney-client privilege in
Hunt v. Blackburn,* and later reaffirmed the privilege and
its purposes of encouraging the free flow of information
between client and attorney and enhancing the quality of
legal advice in Upjohn Co. v. United States.® It remains one
of the oldest and most revered evidentiary privileges in
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American law and is recognized by all state and federal
courts in the United States.

Despite its critical role in the facilitation of sound
legal representation, the attorney-client privilege runs
contrary to the prevailing preference in American law for
openness through liberal discovery. As a result, courts
generally construe the privilege narrowly in order to safe-
guard the public’s interest in “the truth-finding process.”®
To that end, the presence of a third party or the disclosure
of an otherwise privileged communication to a third
party after the fact generally results in the waiver of the
privilege.

Since the attorney-client privilege’s formal debut
in Hunt v. Blackburn, however, a handful of exceptions
to this general “waiver” rule have emerged. One such
exception is known as the joint defense privilege, which
applies when co-defendants and their counsel in a single
or related litigations engage in communications concern-
ing a joint defense strategy. This concept actually predates
the United States Supreme Court’s first recognition of the
attorney-client privilege in Hunt. Indeed, about a decade
earlier, in Chahoon v. Commonweath,” the Virginia Supreme
Court held that a criminal defendant did not waive the
attorney-client privilege by sharing confidential informa-
tion with his co-defendants” attorneys. In the court’s view,
there was no meaningful difference between three defen-
dants being represented by a single attorney and three
defendants being represented by separate attorneys: “[T]
he counsel of each was in effect the counsel of all.”8 The
court concluded that extending confidentiality to com-
munications among co-defendants with a common de-
fense strategy advanced the two overarching goals of the
attorney-client privilege—fostering open communication
and enhancing the quality of legal counsel.”

Slowly but surely, the joint defense privilege crept
into the civil arena. In 1942, in Schmitt v. Emery, the
Minnesota Supreme Court applied the same principles
employed by the Virginia Supreme Court nearly seven
decades earlier in Chahoon and held that co-defendants in
a personal injury case did not waive the attorney-client
privilege by openly discussing the details of the case in
the presence of each other’s lawyers.!? The court reasoned
that the privilege should apply because the attorneys
were “engaged in maintaining substantially the same

cause on behalf of other parties in the same litigation.”!!

A descendant of the joint defense privilege, the com-
mon interest doctrine developed as yet another exception
to the traditional rule that the presence of a third party
waives the attorney-client privilege and effectively ex-
tended the reach of the joint defense privilege.!? While
the joint defense privilege applied to disclosures made
among co-parties and their lawyers on the same side of a
pending litigation, the common interest doctrine was in-
tended to apply to confidential disclosures made to third
parties, which are represented by separate counsel and
share any common legal interest (litigation or transaction)

with the client when those disclosures are made in further-
ance of that common legal interest.!® Indeed, the common
interest privilege is broadly defined in the Restatement
(Third) of the Law Governing Lawyers:

If two or more clients with a common in-
terest in a litigated or nonlitigated matter
are represented by separate lawyers and
they agree to exchange information con-
cerning the matter, a communication of
any such client that otherwise qualifies as
privilege . . . . that relates to the matter is
privileged as against third persons.!*

As the doctrine’s recognition grew in the second half
of the 20th Century, many state and federal courts adopted
the expansive view of the common interest privilege set
forth in the Restatement and applied the privilege in litiga-
tion and non-litigation settings.!®> Under this expansive ap-
proach of the common interest doctrine, not only could co-
defendants and co-plaintiffs share legal strategies amongst
themselves without waiving the privilege, a corporation
interested into acquiring another could review otherwise
privileged communications and strategies of a target cor-
poration when both corporations had a “common interest”
in merging, without risking waiver of the attorney-client
privilege and disclosure.

New York, however, did not immediately embrace
the common interest doctrine with such open arms, and
declined to adopt the Restatement’s definition. The first
time the New York Court of Appeals even addressed the
common interest privilege was in People v. Osario, when it
refused to extend the common interest privilege protection
to communications between an attorney and two sepa-
rately represented co-defendants where one co-defendant
was acting as the other’s language interpreter.'® While this
appeared to be a significant departure from the principles
established by the courts in Chahoon and Kovel, the critical
difference in Osario, according to the Court of Appeals,
was that the interpreter’s exposure to the confidential dia-
logue between his co-defendant and the co-defendant’s
attorney was unrelated to his own defense. As a result, the
Court ruled that there was no common interest, and the
communication was not privileged.”

Even as New York courts began to apply the com-
mon interest privilege in the civil context following Osario,
they proceeded cautiously and applied the privilege as a
narrow exception to the traditional rule of waiver of the
attorney-client privilege. One way the New York courts
limited the scope of the common interest privilege was to
require that any shared interest between clients be “identi-
cal” (or nearly identical) as opposed to merely similar.!®
In addition, many New York courts imposed a “litigation
requirement” to the doctrine, providing that parties must
face pending or reasonably anticipated litigation for the
privilege to apply to communications made in furtherance
of a common legal interest.?
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The First Department Changes Course and Adopts
a Broader Application of the Common Interest
Privilege

In 2014, in a unanimous decision, the Appellate Divi-
sion, First Department, in Ambac I broke with the rulings
of the Second Department and other New York State trial
courts and eliminated the litigation requirement to appli-
cation of the common interest privilege.

Ambac I concerned a merger transaction between
Bank of America (“BoA”) and Countrywide Home Loans
(“Countrywide”) wherein Countrywide merged into a
wholly owned subsidiary of BoA in 2008. As part of the
transaction, the parties entered into a merger agreement
and written common interest agreement to facilitate their
negotiations on various pre-closing aspects of the deal,
and exchanged certain privileged communications relat-
ing to their pre-closing obligations.

In 2010, when some residential mortgage-backed
securities issued by Countrywide and insured by Ambac
failed, Ambac filed suit against Countrywide, which it
claimed had fraudulently misrepresented the quality of
the mortgage loans, and against BoA, as Countrywide’s
successor-in-interest following the merger. During discov-
ery, Ambac sought the disclosure of the “pre-closing com-
munications” between Countrywide and BoA, which BoA
and Countrywide refused to produce on the grounds that
they were protected by the common interest privilege.
Ambac, in turn, argued that the voluntary sharing of such
privileged communications before the closing of the merg-
er waived any attorney-client privilege because BoA’s and
Countrywide’s common legal interest did not relate to any
pending or reasonably anticipated litigation. On Ambac’s
motion to compel, a special referee held that, despite the
parties” written common interest agreement, the common
interest privilege did not protect the parties’ communica-
tions because at the time the communications occurred,
there was no litigation pending or reasonably anticipated.
BoA then moved to vacate the special referee’s order, but
the trial court denied the motion.

On appeal, the First Department reversed the trial
court’s decision, and held that the common interest privi-
lege could apply to pre-closing communications regard-
less of the presence of a pending or reasonably anticipated
litigation.2? While the court cited several factors that
influenced its decision, perhaps most persuasive was the
court’s observation that the attorney-client privilege—in
which the common interest privilege has its roots—can be
invoked in both litigation and non-litigation contexts.?!

In fact, “advice is often sought, and rendered, precisely to
avoid litigation, or facilitate compliance with the law, or
simply to guide a client’s course of conduct.”?? The court
reasoned that highly regulated businesses like BoA and
Countrywide routinely consult with counsel to navigate
“the vast and complicated array of regulatory legislation”
even in the absence of litigation.?® In addition, the court
recognized that the Restatement’s version of the com-
mon interest privilege lacks a litigation requirement.?*

Moreover, the court cited to a series of federal decisions
which, as the First Department put it, had “overwhelm-
ingly rejected a litigation requirement,” and to Delaware
law which codified the common interest exception so as

to apply to non-litigation circumstances.? Finally, the
court rejected the line of New York cases that required the
litigation element, stating that such an element did not ad-
equately address the situation at issue—where two entities
had entered into a merger agreement and common interest
agreement and required the shared advice of counsel to
“navigate the complex legal and regulatory process in-
volved in the transaction.”°

This decision caused a split between the First and
Second Departments of the Appellate Division, which
ultimately landed the issue before the New York Court of
Appeals.

The Court of Appeals Restores the “Litigation
Requirement”

In June 2016, the New York Court of Appeals re-
versed the First Department’s holding in Ambac I and,
in a lengthy 4-2 decision, held that the common interest
privilege only applies if a pending or reasonably antici-
pated litigation exists at the time of the communication.?
Tracing the lineage of the common interest privilege to its
origins in criminal law, and concluding that the removal
of the litigation requirement increased the risk of abuse,
the Court of Appeals reinstated the order of the trial court,
which held that communications made outside the context
of a pending or anticipated litigation were not privileged.

7

In rejecting the more expansive application of the
common interest privilege, the Court of Appeals reasoned
that it should be limited to “situations where the benefit
and the necessity of shared communications are at their
highest, and the potential for misuse is minimal.”?® For ex-
ample, when litigation is pending or imminent, “the threat
of mandatory disclosure may chill the parties” exchange
of privileged information and therefore thwart any desire
to coordinate legal strategy.”?’ By contrast, the Court rea-
soned that “the same cannot be said of clients who share a
common legal interest in a commercial transaction” in that
they have an incentive to close the transaction and, more-
over, because there is a “greater danger that the underly-
ing communications will be for a commercial purpose
rather than for securing legal advice.”*

The Court of Appeals also rejected BoA’s argument
that the failure to adopt the broader interpretation of the
common interest privilege would have adverse policy con-
sequences for the State of New York. Specifically, the Court
disagreed with BoA’s assertion that companies would
conduct their transactions in other jurisdictions because of
New York’s narrow common interest privilege. “There is
no evidence,” the Court opined, “that mergers, licensing
agreements and other complex commercial transactions
have not occurred in New York because of our State’s liti-

Continued on page 34
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The Ambac Decision ...

Continued from page 31

gation limitation on the common interest doctrine; nor is
there evidence that corporate clients will cease complying
with the law.”3! As an additional reason for rejecting the
expansion of the common interest privilege, the Court
stated that a broader exception “could result in the loss

of evidence of a wide range of communications between
parties who assert common legal interests but who really
have only non-legal or exclusively business interests to
protect.”3? The Court of Appeals ultimately concluded
that the policy reasons for keeping a litigation require-
ment on the common interest doctrine outweighed any
purported justification for doing away with it, but nev-
ertheless acknowledged that the “legislature is free. . . to
expand the common interest exception as other state legis-
latures have done (see e.g. Del. Rules Evid. rule 502 [b]).”33

The Implications of Ambac and a Potential
Legislative Modification

In light of the Court of Appeal’s ruling in Ambac I,
parties to commercial transactions and their lawyers,
particularly in mergers and acquisitions, should be wary
of sharing privileged communications and work prod-
uct with third parties or their attorneys in the absence of
pending or reasonably anticipated litigation even if those
communications concern a common legal interest. A few
options parties may consider under these circumstances
are to (1) avoid sharing confidential and privileged pre-
closing information altogether to circumvent the discov-
ery risk; (2) obtain special joint counsel to represent both
the parties in such transactions through which privileged
information can be exchanged and shielded from dis-
closure;** or (3) separate legal communications from
business communications, and share due diligence on a
transaction that arguably relates to reasonably anticipated
litigation while redacting or segregating out non-litigation
business communications during the due diligence or ne-
gotiation process.

The implication of the first option is that parties to
commercial transactions may ultimately provide incom-
plete or inaccurate public disclosure during the due dili-
gence stage, thereby creating a greater risk of potential
litigation and liability. Judge Jenny Rivera recognized this
risk in her dissent in Ambac 11, stating that, “Given that
the attorney-client privilege has no litigation requirement
and the reality that clients often seek legal advice specifi-
cally to comply with legal and regulatory mandates and
avoid litigation or liability, the privilege should apply to
private client-attorney communications exchanged dur-
ing the course of a transformative business enterprise, in
which the parties commit to collaboration and exchange
of client information to obtain legal advice aimed at com-
pliance with transaction-related statutory and regulatory
mandates.”3 The Appellate Division, First Department,
in Ambac I similarly raised these concerns, opining that

“imposing a litigation requirement. . .discourages parties
with a shared legal interest, such as the signed merger
agreement here, from seeking and sharing that advice, and
would inevitably result instead in the onset of regulatory
or private litigation because of the parties’ lack of sound
guidance from counsel. This outcome would make poor
legal as well as poor business policy.”3

Although the New York Court of Appeals insisted in
Ambac 1I that New York’s litigation requirement would
not deter commercial transactions from taking place in the
state, many practitioners and legal commentators remain
unconvinced and are putting pressure on the New York
legislature to craft a common interest privilege exception
that continues to maintain New York'’s status as a com-
mercially viable and desirable venue for sound business
practices. To that end, both the dissent in Ambac II and
some practitioners have recommended that the New York
legislature adopt a narrow expansion to the common inter-
est doctrine to cover communications made in commercial
transactions in furtherance of or related to compliance
with statutory or regulatory requirements.*” Judge Rive-
ra’s dissent in Ambac II specifically advocated for such an
approach, noting that:

[W]here parties to a merger agreement
have a common legal interest in the suc-
cessful completion of the merger, the
privilege should apply to communications
exchanged to comply with legal and regu-
latory requirements related to consumma-
tion of the merger. This application of the
privilege functions as a narrowly crafted
exception to third-party waivers in the
merger context, and is justified because
signatories to a pre-merger agreement are
bound with a common interest in comple-
tion of the merger.

Judge Rivera further noted that this approach “would
maximize the quality of disclosure necessary for accurate
and competent representation leading to compliance with
regulatory and legal mandates” and would encourage
“parties committed to a merger to disclose confidential in-
formation to avoid submission of incomplete or noncom-
pliant documents.”* In other words, without some leg-
islative expansion, some practitioners and commentators
believe that the majority’s opinion in Ambac I may have
a chilling effect on the quality and quantity of disclosure
made by parties in commercial transactions to their coun-
terparties, investors and regulators.*’

Perhaps anticipating some backlash from the transac-
tional bar, the Court of Appeals expressly raised the pros-
pect of New York following in Delaware’s footsteps and
codifying a more expansive common interest privilege.*!
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Delaware, like New York, has a favorable corporate regu-
latory landscape, making the state a perennial favorite
for jurisdictional clauses and choice of law provisions in
commercial agreements. Recognizing the value that the
common interest doctrine adds to the complex legal and
regulatory processes involved in corporate transactions,
Delaware codified the common interest privilege specifi-
cally to ensure its applicability in non-litigation, commer-
cial settings.*?

With increasing pressure from the transactional bar, it
appears likely that the New York legislature may be com-
pelled to codify a non-litigation version of the common
interest privilege to supersede Ambac II in the near future,
similar to what Delaware has done. All this remains to be
seen as clients, attorneys and the courts continue to navi-
gate the landscape of the common interest doctrine in the
coming months and years.

Conclusion

Absent some legislative modification, the New York
Court of Appeals in Ambac Il made clear that the common
interest doctrine applies under New York law only if the
following three elements are met: (1) the parties share a
common interest; (2) the communications are made in
furtherance of the common legal interest; and (3) the com-
munications relate to a pending or reasonably anticipated
litigation.
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The Judiciary Article of the New York State
Constitution—Opportunities to Restructure and

Modernize the New York Courts

Report of the Commercial and Federal Litigation Section of the New York State Bar Association
Concerning the Report and Recommendations of the New York State Bar Association Committee

on the New York State Constitution
January 10, 2017

The Commercial and Federal Litigation Section
(the “Section”) of the New York State Bar Association
(“NYSBA”) is pleased to provide its views on the Report
and Recommendations of the NYSBA Committee on the
New York State Constitution concerning the Judiciary
Article of the New York State Constitution—Opportuni-
ties to Restructure and Modernize the New York Courts
as it specifically relates to commercial disputes (the “Re-
port”), and recommends the Report’s adoption.

The Section believes that if a Constitutional Conven-
tion seeking to amend our New York State Constitution
is held it would offer significant opportunities to con-
sider changes to the Judiciary Article that would greatly
improve efficiencies in the administration of commercial
disputes, thus helping commercial litigators provide
“faster, cheaper and smarter” legal services to their busi-
ness clients.

The Section takes no position as to whether a Con-
stitutional Convention should be held, but if one is con-
vened, the Section is generally in favor of reasonable and
realizable changes to the Judiciary Article that would
help achieve these goals relating to commercial disputes.

Of note are the following non-exclusive items of in-
terest specifically relating to commercial disputes:

1. The caseload of the New York State Appellate
Division, Second Department, is anathema to the
efficient and timely disposition of cases before
that Court, including commercial cases. Currently,
cases frequently take in excess of one year from
the date of perfection to be decided, which means
that often in commercial disputes which are time-
sensitive, the trial decision is the court of “last
resort.” Compounding this problem is the inabil-
ity of the Court to provide sufficient time to hear
extended argument on all of its complex commer-
cial disputes. New York State cannot lay claim to
being “the” jurisdiction for the resolution of com-
mercial disputes if the appellate process, especial-
ly in the Second Department, is not properly dealt
with. Without taking a position as to the creation
of a “Fifth Department,” the Section is in support
of initiatives that would seek to relieve the above
issues concerning the Second Department.

. The cap on the number of Supreme Court justices

provided by Article VI §6(d) of the New York
Constitution similarly, unfortunately, imposes too
heavy a burden on the dockets of our courts, es-
pecially within the First and Second Departments.
Specifically, to address the increasing number of
commercial cases within the New York County
Commercial Division, the amount in controversy
recently has been raised to $500,000. However,

if the number of complex commercial cases con-
tinues to rise, without adding additional judges,
access to this court will need to be further limited
by another increase in the jurisdictional limit. This,
however, would deny significant commercial dis-
putes with a lower amount in controversy access
to the New York County Commercial Division. Al-
though the use of “acting” Supreme Court justices
has provided some relief, there is value in strongly
considering a change to the Article that would
allow the Legislature to increase the number of
justices (whether by removal of the constitutional
cap or an adjustment to it) needed to dispense jus-
tice properly within (and, of course, without) the
Commercial Divisions.

. The Section believes that there is also value in

the opportunity to evaluate the process by which
the Judiciary Budget is debated among the three
branches of our State Government, and ulti-
mately decided by the Legislative and Executive
branches. The Judiciary needs to receive sufficient
funds to provide the level of service necessary to
address litigation in the 21st century, noting that
business clients and the legal service providers
that serve them within the State of New York gen-
erate significant revenues, and the court system

is an important component of that “ecosystem.”
As a coordinate branch of State government, the
Judiciary should not continue to be relegated to
“second class” status in determining its budget.
Many business clients have options where to
litigate their disputes and their decision-making
should be determined by legal principles, not by
the inadequacy of court facilities, technology and
the availability and work load of members of the
Judiciary. Business disputes that could be resolved
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in New York State that are brought in other juris-
dictions result in a direct loss of revenues to the
New York State Budget and damage our State
economy.

The Section limits its specific comments to the above
three areas, which significantly impact continuing efforts
to enhance and advance the administration of commer-

cial disputes in New York State, but notes that the Report
discusses other issues important to the functioning of
New York's judicial branch, including the process of Ap-
pellate Division justice selection, mandatory retirement
age of Judges of the New York State Court of Appeals
and Justices of the Supreme Court, and reforms to the
Commission on Judicial Conduct.

Proposed Diversity and Inclusion and Elimination of Bias
CLE Requirement for New York State Attorneys

Report of the Commercial and Federal Litigation Section of the New York State Bar Association
Concerning the Report of the NYSBA Committee on Continuing Legal Education

December 6, 2016

Report of the Section as recommended by the
Diversity Committee Working Group

I.  Introduction and Summary of the Proposal

At the November 5, 2016 NYSBA House of Delegates
meeting, the Committee on Continuing Legal Education
(“CLE Committee”) proposed that the Bar adopt a man-
datory diversity and inclusion and elimination of bias
(“D&l1”) CLE requirement for all attorneys admitted in
New York. The CLE Committee’s proposal is not without
precedent, and is modeled on the unanimously approved
resolution supported by the American Bar Association’s
House of Delegates at its mid-year meeting in Febru-
ary 2016. Similarly, California and Minnesota both have
adopted mandatory Dé&I CLE requirements.

The genesis of this proposal in New York—as well as
in other jurisdictions—is the fact that issues surrounding
race, ethnicity, religion, national origin, gender, sexual
orientation, disability discrimination, etc., remain critical-
ly important in our society. Similarly, lack of access to le-
gal representation by traditionally disadvantaged groups
and the continuing underrepresentation of women and
minorities within the highest ranks of the profession
continue to present challenges for the legal community
as a whole.

As set forth in the attached detailed Report of the
NYSBA CLE Committee (“Report”), one of the key
drivers of the recommendation is NYSBA’s core belief
that increasing diversity and inclusion—as well as the
elimination of bias—within the profession is essential for
legal practitioners to be able to respond effectively to our
society’s rapidly changing demographics. The proposal
is also aimed at increasing lawyers’ core competencies by
educating them to not only better serve an increasingly
more diverse client base, but also to continue to work
on the forefront of the social justice issues for which the
profession traditionally has fought for over half a cen-
tury. (See Report, at 3, describing the four basic values of
professional responsibility; including, inter alia, “striving
to promote justice, fairness and morality”).

Accordingly, the CLE Committee’s specific recom-
mendation is that all accredited CLE providers within
the state “be encouraged to create a wide range of pro-
grams for all practice areas that incorporate diversity and
inclusion, which would include the elimination of bias—
whether dealing with other attorneys, clients, courts or
anyone else in the legal system.” Moreover, the CLE Com-
mittee proposes that “one (1) or two (2) credit hours of
D&I CLE be required for the biennial reporting period.”
Importantly, the new credit hour requirement would be a
standalone or “floating” requirement, but not add to the
current requirements of thirty-two (32) credit hours for
new attorneys, or twenty-four (24) hours for experienced
attorneys.

Il. Recommendation to Adopt CLE Committee’s
D&l Requirement

The Commercial and Federal Litigation Section rec-
ommends the adoption of the CLE Committee’s Report.
NYSBA's adoption of the new CLE requirements would
be entirely consistent with the Bar’s longstanding posi-
tions on D&I generally, and would align New York with
the ABA on the issue, along with the other states that al-
ready have adopted such CLE requirements. The Section
also emphasizes that support of the CLE Committee’s rec-
ommendation would further augment the Section’s stated
commitment to increasing diversity within the profession,
and the field of litigation in particular, that it started over
a decade ago with its annual Smooth Moves CLE program
and awards presentation, and the Commercial Division 1L
Minority Fellowship.

Other than the fact that it would now become part of
each attorney’s mandatory CLE requirement, we further
note that fulfilling the requirement should not be oner-
ous, since there are currently numerous CLE programs on
D&I topics offered by several of the New York-based bar
associations, including NYSBA itself, the Bar of the City of
New York, and the New York County Bar Association, as
well as private CLE providers. (For example, one notable,
upcoming CLE course offering by the City Bar that likely
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would satisfy the proposed D&I requirement, and also
enhance competency within the profession is entitled
Assisting Victims of Hate Crimes and Bias and Representing
Peaceful Protesters). In addition, one significant advantage
of the proposal is that, while it imposes a mandatory D&I
requirement, it does not increase the current biennial
hourly CLE requirements and could easily be melded
into existing requirements much like the mandatory
ethics CLE credits. Accordingly, the actual requirement

is nominal, as it presumably would entail completion of
only a single CLE course over the biennial period.

We recognize that the proposal is not without some
measure of controversy concerning how and in what
manner diversity and inclusion would be defined. To
address this potential issue, the Section would like to
see the CLE Committee provide further clarification in
two areas. Specifically, the proposal could be clearer
regarding the language within a CLE course description
that a provider would need to use in order to determine
whether the credit has been satistied—i.e., currently,
there exists a clear understanding of what it means to

£
\re you feellng overwhelmed?

“The New York State Bar Assoaatlon S Lawyer ASS|stance Program can help.

satisfy the Ethics credit requirement, but unless provid-
ers are given clear guidelines of what to include in a
course description—as well as substance, of course—to
make clear that the D&I requirement is met, then some
confusion could ensue. Further, the Section also recom-
mends that the CLE Committee clearly decide the precise
requirement, instead of the current statement of “one (1)
or two (2) credit hours.”

In sum, the Section believes that the overall value to
the New York legal profession of the CLE Committee’s
proposal outweighs any nominal burden, particularly if
the D&I CLE requirement can be satisfied through the
myriad course offerings currently in existence, and with-
in the current mandatory biennial hours framework.

Opinions expressed herein are those of the Com-
mercial & Federal Litigation Section or of the New
York State Bar Association unless and until they have
been adopted by the Section’s Executive Committee or
NYSBA'’s House of Delegates.

We understand the competition, constant stress, and high expectations you face as a lawyer, judge or law
student. Sometimes the most difficult trials happen outside the court. Unmanaged stress can lead

to problems such as substance abuse and depression.

NYSBA's LAP offers free, confidential help. All LAP services are confidential and protected under section 499

of the Judiciary Law.

NEW YORK STATE BAR ASSOCIATION

LAWYER ASSISTANCE PROGRAM
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Pilot ADR Project

Report of the Civil Practice Law and Rules Committee of the Commercial and Federal Litigation

Section of the New York State Bar Association

November 16, 2016

The Civil Practice Law and Rules Committee (the
“Committee”) of the Commercial and Federal Litigation
Section of the New York State Bar Association is pleased
to submit these comments in response to the proposal
by Honorable Peter H. Moulton, Administrative Judge
for Civil Matters, First Judicial Department, dated Oc-
tober 6, 2016, proposing a new pilot ADR project (the
“Proposal”).

. EXECUTIVE SUMMARY

The Committee recommends supporting the new
pilot ADR project, which would provide for mandatory
mediation of certain breach of contract cases with an
amount in controversy of less than $500,000. The Com-
mittee believes that mediation of these cases is in the
interest of judicial economy.

Il. SUMMARY OF PROPOSAL

The Proposal describes a proposed new program
that would require counsel to file an ADR Initiation
Form at the preliminary conference in breach of contract
cases that do not meet the requirements to be filed in the
Commercial Division. Under the rule, each case would
be entitled to four hours of mediation at no charge to
the parties. The proposed mediation would not stay
discovery.

lll. RESPONSE AND SUGGESTIONS

The Committee feels that the proposed “unreason-
able hardship and burden” ground for a party to seek an
application for exemption from mandatory mediation
under the proposed rule is quite high. As an alternative,
we suggest parties should be able to opt out by agree-
ment between or among themselves, subject to court
approval, that the case is not suitable for mediation. We
believe this is sufficient basis for opting out of media-
tion because as long as the default is “opt in,” parties
will have to justify to the court why they are agreeing to
opt out, which would encourage parties to proceed with
the default mandatory mediation. We believe that the
“unreasonable hardship and burden” standard for opt-
ing out is not appropriate, because as practitioners know,
there are some cases that are simply not amenable to
mediation no matter how low the burden of attending a
mediation is, and parties should not be forced to expend
resources to prepare for and attend a mediation in those
situations.

Regarding the Order of Reference, not
providing for a stay of proceedings in
the litigation, we suggest that there be

a partial stay; i.e., limiting discovery to
only that which is needed for mediation.
Parties would be required to share in-
formation and documents that would as-
sist each other and limit the mediator in
conducting a realistic assessment of the
value of the dispute. Without a limited
stay of proceedings, client funds would
still be spent on discovery, with some

of the costs shifted to an earlier stage in
aid of mediation. The Committee would
recommend that the rule require that the
preliminary conference order also di-
rect what documents must be produced
at a date sufficiently in advance of the
mediation, and order that the mediation
take place within a certain timeframe,
after which the discovery stay would be
lifted. This would encourage the parties
to mediate swiftly, without delay.

The lesson learned from the recently ended Pilot
Project of automatic referral of one-in-five Commercial
Division cases to mandatory mediation appears to be that
every case may not be a candidate for mediation. To the
extent that the Commercial Division ADR Program panel
of experienced mediators is underutilized, your proposal
would make optimal use of these neutrals.

The Committee agrees with the suggestion of the
Dispute Resolution Section’s Committee on ADR in the
Courts that parties be given the opportunity to choose
their mediator, for the reasons stated in the letter by Mr.
Hochman dated October 24, 2016. Not only would that
have the likely effect of increasing the percentage of
cases settled, but it would also reduce the burdens on the
courts.

New Business and Announcements

Section Chair Mark Berman described reports from
the EDiscovery, Social Media and Commercial Division
Committees, which are expected to be submitted in the
upcoming months. Additionally, two upcoming CLEs by
the eDiscovery Committee will be a Best Practices CLE
that will focus on the Committee’s soon to be issued third
version of its Best Practices Report and a webinar in Feb-
ruary directed to smaller firms with smaller ediscovery
projects.

The meeting adjourned at approximately 7:40 p.m.
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Proposed Amendment to Rule 20 of the Rules of
the Commercial Division Regarding Applications for

Temporary Restraining Orders

Report by the Commercial and Federal Litigation Section of the New York State Bar Association

November 28, 2016

The Commercial and Federal Litigation Section
of the New York State Bar Association (“Section”) is
pleased to submit these comments in response to the
Memorandum of John W. McConnell, counsel to the
Chief Administrative Judge Lawrence K. Marks, dated
November 1, 2016 (“Memorandum”), proposing an
amendment to Rule 20 of the Rules of the Commercial
Division, 22 NYCRR § 202.7[g], to require litigants
seeking Temporary Restraining Orders to provide
advance copies of all papers supporting each application
to their adversaries (the “Proposal”). The Proposal is
attached as Exhibit A.

I. Executive Summary

The Section agrees with the Subcommittee on
Procedural Rules to Promote Efficient Case Resolution
of the Commercial Division Advisory Council (the
“Advisory Council”) that the first sentence of Rule 20
requires amendment to clarify that the failure to give
notice, in the absence of “significant prejudice,” will
only prevent the issuance of an ex parte application for a
Temporary Restraining Order (“TRO”).

The Section further agrees with the Advisory Council
that the second sentence of Rule 20 should be amended
to clarify the scope of the notice required to be given
to adversaries in advance of an application for a TRO.
However, the Section believes that the amendment
suggested by the Advisory Council does not remedy
all of the concerns identified by the Advisory Council,
particularly the issue of the timing of such notice.

Il. Summary of Proposal

The Proposal seeks to revise Rule 20 in two respects:
1) to correct the first sentence of Rule 20, which currently
“suggests that a TRO will not be issued unless there
will be prejudice by giving notice, which is not what is
intended” (Memorandum, Ex. A at 3); and 2) to amend
the second sentence of Rule 20, which as currently
drafted requires “notice to the opposing parties sufficient
to permit them an opportunity to appear and contest the
application[,]” but is “silent on whether the moving party
must provide copies of papers in support of its TRO at
the time that notice is provided” (Memorandum, Ex. A at
2). Specifically, the Advisory Council proposes that Rule
20 of the Rules of the Commercial Division be amended
to include the following new text identified in bold/italic
font:

“Rule 20. Temporary Restraining Orders.
Unless the moving party can demonstrate
that there will be significant prejudice

by reason of giving notice, a temporary
restraining order will not be issued ex
parte. The applicant must give notice,
including copies of all supporting
papers, to the opposing parties sufficient
to permit them an opportunity to appear
and contest the applications.”

The motivation for the amendment to the first
sentence of Rule 20 is self-evident, to correct the
suggestion that a TRO will not issue in the absence of
evidence that a party will be prejudiced by giving notice,
which suggests that a TRO will not issue when sufficient
notice is given to opposing parties.

The motivation for the amendment to the second
sentence of Rule 20 is described as an effort to provide
“meaningful” and “adequate notice” that would allow an
opposing party the ability to oppose an application for
a TRO effectively. The Advisory Council “recognize[d]
that there may be circumstances where it is impracticable
for a moving party to provide supporting papers to
its adversary prior to submitting them to Commercial
Division Motion Support Office due to time exigencies,”
but stated its belief “that the moving papers should be
provided to the opposing party prior to the time that they
are submitted to the assigned Judge” (Memorandum, Ex.
A at?2).

lll. Response and Suggestions to Further the
Goals of the Proposal

The necessity of amendment to the first sentence
of Rule 20 is self-evident, and the Section supports the
Proposal as drafted.

The Section further agrees that the second sentence of
Rule 20 is ambiguous as to the scope of the notice required
to be given to adversaries to permit them an opportunity
to effectively appear and contest an application for a TRO.
Therefore, the Section supports the amendment of the
second sentence of Rule 20 to address the scope of notice,
requiring that such notice include copies of all supporting

papers.

However, the Section also agrees that the timing
of such notice is an important consideration that is not
adequately addressed in Rule 20 as drafted, or in the
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amendment proposed by the Advisory Council. The to permit them an opportunity to appear and contest the
Advisory Council identified the need, in the absence of application” (Memorandum, Ex. A at 3).

a showing of “significant prejudice by reason of giving
notice,” for the papers in support of an application for

a TRO to be provided “prior to the time that they are
submitted to the assigned Judge” (Memorandum, Ex.

A at 2). The amendment as proposed by the Advisory
Council is ambiguous, requiring only that the supporting
papers be provided “to the opposing parties sufficient

The Section therefore proposes that the second
sentence of Rule 20 be amended to reflect this additional
timing consideration identified by the Advisory Council,
in order to be consistent with the language of the proposal
that would provide for review of supporting papers

MEMORANDUM

November 1, 2016

To: All Interested Persons
From: John W. McConnell
Re: Request for Public Comment on a Proposed Amendment of the Rules of the

Commercial Division Relating to Applications for Temporary Restraining Orders

The Administrative Board of the Cowts is secking public comment on a proposed
amendment of Rule 20 of the Rules of the Commercial Division (22 NYCRR §202.70{g], Rule
20 ["Temporary Restraining Orders™]) proffered by the Commercial Division Advisory Council,
to require advocates seeking temporary restraining orders to provide adversaries with advance
copies of papers supporting the application. The proposed amendment is as follows:

Rule 20. Temporary Restraining Orders. Unless the moving party can
demonstrate that there will be significant prejudice by reason of giving notice.
a temporary restraining order will not be issued_ex parte. The applicant must
give notice, including copies of all supporting papers, to the opposing parties
sufficient to permit them an opportunity to appear and contest the application.

As set forth in the Council’s supporting memorandum (Exh. A). the proposal is designed
to make clear that, under current practice in the Commercial Division — and in the absence of a
showing of significant prejudice — the “opportunity to appear and contest the application” for a
TRO should include the chance to review supporting papers before they are submitted to the
assigned judge.

Persons wishing to comment on the proposed amendment should c-mail their
submissions to rulecomments@nycourts.gov or write to: John W. McConnell, Esq., Counsel,
Office of Court Administration, 25 Beaver Street, 11th FI., New York, New York 10004,
Comments must be received no later than January 10, 2017.

All public comments will be treated as available for disclosure under the Freedom of
nformation Law and are subject to publication by the Office of Court Administration.
ssuance of a proposal for public comment should not be interpreted as an endorsement of
that proposal by the Unified Court System or the Office of Court Administration.

)
I

42 NYSBA NYLitigator | Spring 2017 | Vol. 22 | No. 1



before they are submitted to the assigned judge, as The Section feels that this proposed amendment
follows: encompasses both of the concerns identified by the
Advisory Council, scope of notice and timing. However,
the Section would recommend endorsing the amendment
to the second sentence of Rule 20 as proposed by the
Advisory Council, even without additional language
related to the timing of such notice.

“The applicant must give notice,

including copies of all supporting

papers, to the opposing parties prior to

the time that such supporting papers are

submitted to the court of clerk sufficient
e )

and-contest the-application.” EXH I BIT A Below left and right
Memorandum
To: Commercial Division Advisory Council
From: Subcommittee on Procedural Rules to Promote Efficient Case Resolution
Date: August 10,2016
Re: Proposed Amendments to Rule 20 of the Commercial Division Rules
INTRODUCTION

The Subcommittee on Procedural Rules to Promote Efficient Case Resolution (the
“Subcommittee”) has given consideration to amendments to Rule 20 of the Commercial
Division Rules, which is the rule regarding temporary restraining orders (“TROs”) in the
Commercial Division. This memorandum provides background on TRO motion practice.
It then sets forth a proposed amendment for consideration by the Council that would
impose a requirement that papers in support of the TRO be served on the opposing party
before the papers are presented to the assigned Justice. In addition, a minor amendment
is proposed to make a correction to the first sentence of the rule.

TEMPORARY RESTRAINING ORDERS IN NEW YORK STATE COURT

The New York Civil Practice Law and Rules permit TROs to be issued without
notice to the opposing party. CPLR § 6313(a) (“If, on a motion for a preliminary
injunction, the plaintiff shall show that immediate and irreparable injury, loss or damages
will result unless the defendant is restrained before a hearing can be had, a temporary
restraining order may be granted without notice.”). Historically, New York courts would
grant TROs without notice, such that the first time a party restrained even learned of a
pending lawsuit and the relief granted was when it was served with the TRO that already
had been entered by the Court. “Unlike the former general practice under the CPLR,
whereby [TROs] were usually obtained ex parte,” the modem practice, and the practice
adopted in the Commercial Division, is for notice to be provided to the opposing party
prior to issuance of a TRO, unless prejudice can be shown by the provision of such
notice. Brian M. Cogan & Alan M. Klinger, 4 N.Y. Prac., Com. Litig. in New York State
Courts § 35:24 (Robert L. Haig ed., 4th ed. 2015). Commercial Division Rule 20
currently provides as follows: “Unless the moving party can demonstrate that there will
be significant prejudice by reason of giving notice, a temporary restraining order will not
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notiee. [a thy absence D& showing of significant prejudice, the affirmation must
demonsirate that a oud Faith £5fer has been oisde to ooy the party againsg «hom e
emporary Tesraning order i3 sought of the tkae. date and place that the applivaben will
be made wra muneee sofician 1w peemil the pasy an oppaTionsy e appear 0 respans:e i
the applivation.” 22 NYCURE § 202,700,
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party before presenting the application to Chambers.
(emphasis supplied)

In addition, a minor correction to the first sentence of the rule is proposed. The
first sentence presently states that “[u]nless the moving party can demonstrate that there
will be significant prejudice by reason of giving notice, a temporary restraining order will
not be issued.” Thus, as written, the rule suggests that a TRO will not be issued unless
there will be prejudice by giving notice, which is not what is intended. Thus, the
subcommittee proposes that the words “ex parte” be added to the end of the sentence.

PROPOSED AMENDMENTS

Given this background, the following are proposed amendments to Commercial
Division Rule 20 for the Council to consider:

Rule 20. Temporary Restraining Orders, Unless the
moving party can demonstrate that there will be significant
prejudice by reason of giving notice, a temporary
restraining order will not be issued ex parte. The applicant
must give notice, including copies of all supporting
papers, to the opposing parties sufficient to permit them
an opportunity to appear and contest the application.

“a“e an IMPAGT' “I'am a member of The
- Foundation’s legacy

As the charitable arm of the New York State Bar Association, Society because | want
The Foundation seeks donations for its grant program which assists part of my legacy fo

non-profit organizations across New York in providing provide ongoing

legal services to those in need. support o the important
egalse work of The New York

Why give to The Foundation Bar Eoundation
throughout the State in helping fo provide
access to justice, improve the legal
system and promote the rule of law, as
well as support the educational programs
of the New York State Bar Association.”

* We operate lean, fulfill our mission, provide good stewardship
of your gift and contribute to a positive impact on legal service
access across New York.

When you give to The Foundation your gift has

a ripple effect David M. Schraver

® Your donation is added to other gifts making a larger financial Nixon Peabody LLP, Rochester, NIY
impact to those we collectively assist.

Make a difference-give today! www.inybf.org/donation/

Double your gift...
Some companies have a matching gift program that will match
your donation. See if your firm participates!

—©
THE NEW YORK
BAR FOUNDATION

One Elk Street, Albany, NY 12207 (518) 487-5650
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Proposed Amendment to Rule 6 of the Commercial
Division to Permit the Court to Require Hyperlinking in
Electronically-Filed Documents

A Report by the Commercial and Federation Litigation Section of the New York State Bar

Association
November 28, 2016

The Commercial and Federal Litigation Section of the
New York State Bar Association (“Section”) is pleased to
submit these comments in response to the Memorandum
of John W. McConnell, counsel to the Chief
Administrative Judge Lawrence K. Marks, dated October
6, 2016 (“Memorandum”), proposing an amendment
to Rule 6 of the Commercial Division Rules, to include
a second paragraph that explicitly grants Justices of
the Commercial Division the discretion to require
bookmarking and/or hyperlinking in electronically-filed
documents, by individual part rule or individual case
directive (the “Proposal”). The Proposal is attached as
Exhibit A.

I. Executive Summary

The Section agrees with the Use of Technology in
Commercial Division Subcommittee of the Commercial
Division Advisory Council (the “Advisory Council”) that
bookmarks and hyperlinking may advance the goal of
convenience and efficiency. However, the Section also
believes that bookmarks and hyperlinking will only be
beneficial to judges and clerks that desire to utilize such
conveniences, and that the costs of employing these new
techniques may, in some cases, outweigh the benefits.
Therefore, the Section also agrees with the Advisory
Council that judges should be provided the discretion to
require the use of bookmarks and hyperlinking, both on
an individual part basis and a case by case basis.

Il. Summary of Proposal

Relying upon the results of the 2014 pilot program
implemented with several Commercial Division Justices,
the Proposal seeks to revise Rule 6 of the Commercial
Division Rules, 22 NYCRR § 202.70[g], by including
therein a paragraph that would provide express
authority to Commercial Division Justices to implement
an individual part rule, or to order by individual case
directive, that parties employ the use of bookmarks
and/or hyperlinks in electronically filed documents.
Specifically, the Council proposes that Rule 6 of the
Commercial Division Rules be amended to include a
second paragraph that states:

“The Court may, by individual part
rule or by a case by case directive,
require the parties to electronically
file documents with hyperlinks, an
electronic functionality permitting

the reader, by clicking on the name of

a cited authority, to be immediately
connected or ‘linked’ to a copy of the
authority. A hyperlinked document may
contain hyperlinks only to: (i) other
portions of the same document; (ii) other
documents filed in the NYSEF system;
(iif) a government website (xxx.gov)
location on the Internet, which website
contains a source document for a citation
or an official record; and (iv) statutes,
rules, regulations and court decisions.

As a hyperlink is not considered part of
the evidentiary record, the underlying
hyperlinked documents must also be
separately filed. Hyperlinks may not

be used to refer to sealed or restricted
documents. Hyperlinks to cited authority
may not replace standard citation format.
Appropriate references/citations to
authority/record in accordance with
applicable rules is required in addition to
the hyperlink. Hyperlinks to testimony
must be to a transcript. A motion must
be filed and granted seeking permission
to hyperlink to an audio or video file
before such links may be included in the
pleadings. The Court is not responsible
for the functionality of hyperlinks.”

The Advisory Council described the motivation
for this Proposal as, (1) to promote “convenience and
efficiency” in “the preparation of responsive pleadings,
bench memoranda and decision” by permitting judges,
clerks and litigants the ability to move effortlessly
between affirmations, affidavits, docket entries, cases,
statutes and other legal authorities (Memorandum, Ex.
Aat1,2); (2) to “maintain New York’s preeminence
in commercial litigation” (Memorandum, Ex. A. at 1);
and (3) to “reap the benefits of these readily available
technologies that increase the efficiency of litigation
in an electronic environment” (Memorandum, Ex. A
at 1). The Advisory Council has cited to a number of
courts, both state and federal, that have implemented
rules or administrative procedures that permit optional
hyperlinking (see Memorandum, Ex. A at 1-2), including
reference to a Second Circuit case in which the use of
hyperlinks to relevant sections of the appellate record was
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considered “useful” (see Memorandum, Ex. A at 2, citing
Phansalkar v Anderson, Weinroth & Co., L.P., 356 F.3d 188,
190 [2004]), as well as evidence of the use of hyperlinking
in court decisions (see Memorandum, Ex. A at 2).

The Advisory Council also notes that the time is ripe
for implementing these readily available technologies,
noting that, “[iJn August of 2015, the Governor signed
into law legislation that is moving all courts in the State
toward electronic filing[,]” and “electronic filing of
appeals is inevitable” (Memorandum, Ex. A at 1).

lll. Response and Suggestions to Further the
Goals of the Proposal

The Section agrees with the Advisory Council that
the use of bookmarks and hyperlinking will achieve
the goal of convenience and efficiency by providing
judges, clerks and litigants “immediate access to the
target section, reference or document” (Memorandum,
Ex. A at 1). The Section is also sensitive to the uneasiness
and apprehension that such a rule will cause some
practitioners, primarily those in small law firms with
limited resources and/or those who may not consider

themselves to be technologically savvy. However,
like with the implementation of electronic filing, this
sensitivity can be alleviated with a well thought out
plan to educate practitioners of the case with which
bookmarks and hyperlinking may be employed with
commonly used software and utilities.

However, the Section also believes that bookmarks
and hyperlinking will only be beneficial to judges and
clerks that desire to utilize such conveniences, and agrees
with the Advisory Council that the “costs associated with
achieving these benefits” supports the conclusion “that
not all cases before the Commercial Division will benefit
from the use of hyperlinking” (Memorandum, Ex. A at
3). Therefore, the Section also agrees with the Advisory
Council that judges should be provided the discretion to
require the use of bookmarks and hyperlinking, both on
an individual part basis and a case by case basis.

Accordingly, the Section recommends that the
Proposal be adopted as drafted.

EXHIBIT A
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MEMORANDUM

O Commercial Division Advisory Counsr

FROM: Use of Technology in Commergial Division Srbcommitlee
DATE: August 24, 2006

BE: Froposed Rule on Hyperlinking in the Sommercial Division

Tha Teghnclogy Cemmittes first reporled in June 2015 on the desirability of the
use ol bockmarsing and hyperlinking as 1ools 1o increase the efficiency of addressirg
the typically document intansie nature of commercial litigation before the Commercial
Envision. This was not a new issue then as the QCA had, in 2014, implemented a pilo
program in Whe Commercial Division with several Commercial Divisian Justices.
Because the lechnology is genuingly useful, the Commitkes undertonk 1o {est the use of

Fyperlinking within NYSECF 1te testing was successful and the technology was eazy o
UEE

Bookimarks anc hyperlinks provide the reader with wnmediate access 1o the
barget eetion. reference of document. The convenence and efficiency promised by L
effeclive use of Bockmarks and Fyperlinks is obvious,; the me and energy nceded 1o
hnd a physical copy of the larget section, reference ar document i$ reduced to e chck
ot @ mouse. When doployed with software {hat allows the reader 1o annolale pdfs using
‘notes.” highlighting, 1ext selectian ard gumment bubbles, bookmarks and hyperlichs
maxe Ihe oreparation of responsgive pleadings, bench memeranda and dacismens muach
move efficient.

Im August 2015, the Governor sighed in1o law legislation that is moving all courts
i1 1hee Slate toward electronic filing. The electwnic filing of appeals is ingvilable. The
move toward a compleiely ekeclronic docket iz being undenaken because il is more
eficent. To maintain New York's preeminence in commercial litigatien, the Cormmittee
beleves thal commercial cases should reap e banefits of these readily avai able
tecknologies thal increase Lthe efficiency of tigalion in an electronic environment  {The
Firet Departrant ragquires the submission of a8 COin additien 10 the tradilional paper
appeal documents. The Segond Circut requires eleclronic filing.}

Opticaal typerlnking is found in 1he rules or sdministrative procedutos gf many
lederal guurts. incluaing the following - First Circuit Saun of Appeals. Disirct of
Massachusetts Enstricl of New Hampshire, Second Circuit Coun of Appeals, Third
Circuil Court of Appeals Western Digingt of Pennsylvania, District Courl of % ran
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Islanas, Fourth Cirguit Count of Appeals, District of Maryland, Eastern and &iddle
Bislricis of Morih Caralina,

The benefits of hyperlinking have not gene unnoticed in couns where {he
tecchnology has been used. Ina 2004 derision in Phansalkar . Andersan, Wainrath &
Co. L P, the Second Cireutl. noted the use of hyperlnks to relevant sections of the
aprcellade record, and found therr to be “more versatile™ and "more uselul " 356 F.5d
188, 135 (2d Cir. 2004).  Similarly. there arg spurls that have used hypetlinks in
decisicns 1o oite to documents filed in the case. Sea, e.q. Carerv Allied Iny 2008
WL 2228851 a1 "1 n.1 [+ Neb. 200BY: Tracy Broadeasting Corp. v, Spectrum Scan,
LLE, 2008, 2073917, &t "1 .t {D. Nab, 2008); AWES Leasing Trustv. U 5., 502 F
Supp. 2d B53.857 0.9 (M.0D. Ohio 2004). o

The United S1ate Supreme Court usad a hypalink in its dacision in Scol .
Harriz, 550 LL3, 372, 378 0.5 (2007 The Cour accepled 3 hyperlink brief in the case
of Harris Trysl and Savings Bank v_Sclomon Smith Bamey Inc., 530 U S 238 (2000)

Hygommendations on Hypedinking

A3 neled above, hyperinking iz helpful to judges, clerks and litigants.
Affrmatigns and afidavits may tanlain dozens upon dozens of axhibils, Likewise.
briefe ray centain dozens upen dozens of references to docket eniries, cases, statules
and giter legal authorites. Moving effartlessly among these documents eleciromcally
f-om a memorandum of law for example. is very desirable and eNicient.

Thete are bw ways 1o hyperlink  Frrst, documents may be self-conlaings and
stalic. As explamned inthe Protogol on Courlhouse and County Clerk Procedures for
Elecirgnically Filed Cases, insuch gog ments,

POF-A nles of the 1835 ol ciled casas, stalutes. and olher legal suthorities
shall be aggregaled as attachments 1o the lext of the bried m PLF-A foomat
and copies of axhikils shall he aggregaled {o the alflirmation or affidavil 1o
which they are annexed in fhe samea famal. Links in such & brief shall be
to the Tyl text of 2 casm ar law review arliclg, the relevant seclion of a
siatule or ruke ciled, and, if the avthority is a treatise or other 'Bnglhy work,
tho futl W x1 of the relevant portion lhereof.

Id  This can result in a Wling being hundreds of pages ‘ong.

Akgrnatively, “links may be insered to autharties an Wosilaw and websites of
state or Federal coorts® and “may also be made 1o other documeanls fitad wath MY SCEF "
I4. This can be accomplished by selecling "Insen” in Microsofl YWerd® and Ihen selecting
“Hyperhnk,” anc thon adding the URYL of the docket entry, case cite in YWestla'w ar Lexis,
or octhar website in the “Address” field. When a judge, clerk ar litigant clicks on a
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hyparlinked Vostlaw ar Lexis citation, they will be 1aken to the case after beng
prompted {or their log-in details.

The benchts of hyperlinking are obvious. Ingeriuch as lhere are costs
assdtiated with acheeving these benefits, the Commitiee concluded that the Caurt ang
paries may conshude that not all cases before 1ha Commercial Divizion will benefil fram
the use of hypatlinking.  Accardingty the Commiflee believas that while a Commercial
Division Rule is desirable as the nexd slep beyond 1he Pilot Program, each Juslice
should have ihe discretion 1o require the uze of these wechnologies.

~ Accacdingly, the Subcammillee recommends that Rula 6 of the Commercial
Civizien Rules also be amended 1o inglude 2 second paragraph stating as follows-

The Court may. by indradual parl e or by a case by case directive,
requitg {he parties 1o aleciranically ile documents with hyperlinks, an
elestionic lunctionaiity permitling the reader, by cligking 2n the name of
cited authonty 1o be immediately connecled or “linked” 10 a copy of the
authority. & hyperlinked documen! may contain hyperhnes enby 1o:

[+] other porions of the sama docemenlt (i) ether documents filed in 1he
NYSECF system; (i) 3 government websita {xxx.gov} Iocation on the
Irderret, which website containg a source documeant for a citalign or 2n
oficial ecord: and (1) stetutes, rules, regutations and court decisicns. As
a hyperlink i3 not considered part of the evidenhany record, o be
considered a5 cart of Lhe evidenhary recard, ihe undedying hyperinked
desumnents must also be separately filed. Hyperlinks may not be ugsed b
refer 10 sealed O restricted doouments. Hyperhnks to cited authonty may
not replace standard cilation formal. Appropriale relerencesicilalions o
Authgritylrecond in accordance with applicatle rules is reguired in additon
o the hyperdink. Hyperlinks 1o teslimony must be o a transcrpl. A mdion
musk be filed and granted seeking permizsion to hyperlink to an audo or
vidao file befare such links may be included in the pleadinga, The Court is
nol rasponsible for the funchonahty of hyperlinks.

Mg should be clear frgm the langeage ol the proposed rule on hypethnking. i is
rnol mandalosy and grants discretan 1 Commercial Dvision justices 1o roquira
hyperhnking wrhzre appropripte.

T address security Concems raised by the court sysiem regarding unfeterad
hyperinking to the Internet 8t leme, the propoaed rute limits Internet hyperinking o
gavarmment websiles, stalutes, rules, regulalions and court decisicns.

The Subcormnmitteds requests that the Advigsory Council vote on the proposed
amandment 1o Rule § al the Council's September 15, EHE meating,
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Proposed Amendment to Rule 26 of the Rules of the
Commercial Division Addressing the Limitation of Total

Hours of Trial

A Report of the Commercial and Federal Litigation Section

of the New York State Bar Association
December 15, 2016

The Commercial and Federal Litigation Section
of the New York State Bar Association (“Section”) is
pleased to submit these comments in response to the
Memorandum of John W. McConnell, counsel to the
Chief Administrative Judge Lawrence K. Marks, dated
October 18, 2016 (“Memorandum”), proposing an
amendment to Rule 26 of the Rules of the Commercial
Division, to address the authority of the court to set trial
time limitations in Commercial Division matters (the
“Proposal”). The Proposal is attached as Exhibit A.

I.  Executive Summary

The Section recommends adoption of the proposed
amendment to Rule 26, which would expressly authorize
Commercial Division Justices, in their discretion, to im-
pose trial time limitations upon different phases of trial,
as such amendment will promote shorter, more efficient
trials.

Il. Summary of Proposal

The Proposal seeks to revise Rule 26 of the Rules
of the Commercial Division, 22 NYCRR § 202.70(g), to
expressly authorize the Commercial Division Justices to
impose time limitations on the parties’ respective cases
and/or different claims and defenses presented at trial,
which time limitations have long been authorized and
upheld on appeal by state and federal courts both in
New York and around the United States. Specifically, the

Advisory Council proposes that Rule 26 of the Rules of
the Commercial Division be amended as follows:

“Rule 26. Estimated Length of Trial. At
least ten days prior to trial or such other
time as the court may set, the parties,
after considering the expected testimony
of and, if necessary, consulting with

their witnesses, shall furnish the court
with a realistic estimate of the length of
the trial. If requested by the Court, the
estimate shall also contain a request by
each party for the total number of hours
which each party believes will be neces-
sary for its direct examination, cross
examination, redirect examination, and
argument during the trial. The court may
rule on the total number of trial hours
which the court will permit for each par-
ty. The court in its discretion may extend
the total number of trial hours.”

In support of the Proposal, the Advisory Council
notes that “Judges would be free to use or not to use the
new procedure” (Memorandum, Ex. A at 2), and cites
Civil Practice Law and Rules 4011 and case precedent
that have long supported a judge’s right to impose
time limits on different phases of trial (id.), “in order

Get Involved With Section Publications

A great new opportunity for law students and newly admitted attorneys!

The Commercial and Federal Litigation Section is launching a Publications Committee
to manage and assist in all of the Section’s publication efforts; this includes its
quarterly Newsletter, the Section Journal, NY Litigator, and social media efforts.

Space on the Committee is limited to 15.

For more information, please check out details on NYSBA's website
at www.nysba.org/PublicationsCommitteeApplication.
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to achieve a speedy and unprejudiced disposition of
matters”(CPLR 4011). The Advisory Council identifies
several “beneficial impacts on litigation” that may be
fostered by imposing time limitations, including that it
1) will “allow the court to better plan its own docket”;

2) “requires counsel to focus on their theories of the case
in advance, and consider how to best structure the case
within the established limitations”; 3) “can help mini-
mize repetition, thereby mitigating the costs associated
with an unduly lengthy trial”; and 4) “may enable jurors
to better focus on the streamlined presentation, and
facilitate the selection of a jury with a better understand-
ing of the established length of the trial” (Memorandum,
Ex. A at 2-3). The Advisory Council identifies case prec-
edent that supports the imposition of reasonable time
limitations in the Second Circuit, Southern District of
New York and other state and federal district and circuit
courts throughout the United States (see Memorandum,
Ex. A thereto at 3-6).

However, the Advisory Council cautions that the “a
court must be mindful of allowing litigants a full and
fair opportunity to establish their cases and defenses,
and must maintain the flexibility to adapt to the circum-
stances ultimately presented” (Memorandum, Ex. A at
3).

lll. Response and Suggestions to Further the
Goals of the Proposal

The Section agrees with the Advisory Council that
long-standing case precedent has permitted the imposi-
tion of time limitations on the parties’ respective cases or
different claims and defenses presented at trial, and that
such time limitations will promote shorter, more efficient
trials, which the Section agrees are desirable goals. How-
ever, the Section also recognizes the need for litigants

CasePrep

il

to be provided a full and fair opportunity to establish
their case and/or defenses, as cautioned by the Advisory
Council.

The Section is also aware of the position of some de-
fense counsel that the discretion afforded to Commercial
Division Justices may create an imbalance between the
time permitted for a plaintiff’s case and the time permit-
ted for a defendant’s case, particularly when extensions
are granted late in trial. The issue is a matter of an imbal-
ance created by limiting the time allowed for defendant’s
cross-examination of plaintiff’s witnesses, but allowing
extensions on defendant’s case. While defendants (and
plaintiffs) receive the benefit of the late-in-trial extension
of time, some defense counsel suggest that there may be
the occasion that a defendant may have preferred to have
that additional time spent on cross-examination of plain-
tiff’s witnesses, an opportunity that has since passed.

However, the Section feels that the benefits afforded
by the discretion given to Commercial Division Justices
by the proposed amendment to Rule 26 outweigh the
likelihood of prejudice, and appellate oversight of such
time limitations is sufficient to curtail any abuse of that
discretion and to minimize any concern that a litigant
may be denied a full and fair opportunity to present their
case or defense.

Although a new rule may not be necessary to further
define the Court’s discretion and authority to impose
such time limitations, the Section concludes that the ben-
efit to practitioners, corporate counsel, clients, and judges
of having a rule explicitly describing that authority sub-
stantially outweighs not having such a rule.

Accordingly, the Section recommends that the Pro-
posal be adopted. (See exhibit A on following pages.)
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MFMORANTLY

o Commereial Liwisian Advisary Cooncil

FRCiM: Subcammittee on Procedurel Rules o Promate Elficient Case
Hesolution {"Gubeommittee™)

DATE: Seplember L5, 2016

ME: Fraposed Amendment to Rule 26 of the Commereial Division
Rules Wegardlog Thime Limilations for Trial

Rule 24 awrently provides:

“Extimated 1ength of Trial. A1 least 10 days pror ta irial or such wther time as the court
may set, tee partics, after coasidenng Lthe expecied testimany of and, il necessary,
consulling with their witpesses, shall fumnish the court with & realistic estrmane of the

tength of the 1r9al.”

The mrapeosed arnendiment would consisl of adding flie following e at the end of Fule

26 ol the Commercial Divigion Rules:

"If requesiad by the cour, the catinime shall alse contain a request by epach party for the
total marnkr of hours which each party believes wall be necessary for itg ditect
CXAMINRtIOA, Crivs £xumination, redieect examinalion, and argument during the tgal. The
errer| may mule on the tolal numbser of trial howrs which the court will parmar for cach
party. The couet in s discretion may exiend e wial number of trigl hougs ™ As part of
¢ amendment, the word "Estimated” would be deleied feoan 1he heading of Bule 26. The

referency 10 fial hours permitied by the courl refers to dhe 1otal time allotied edch side for
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thear 1ral peesenialion, nol spetifae aod seperate tine Hmrancns designed for each

aspect of the trial.
The new Koabte 26 would thus reod 35 follows:

"length of Trial. At leasi 10 dave prior to kil or sach oller i as the coutl may set.
the pacties, ahcr considenng Lhe expecied testimony of and, of nevessary, consulliog with
their witnesses, shall Eumish the eoon with a realistic estimate of the leagth of the trial.
I requested by the Court, the extimate shall ddso contain a reguest by each party for the
totel number of hours which eacly party helieves will b necessary for its diret

exam nation, cross examinalion, redinect exumination, and argument denng the (nal. The
count may rule on 1he 1olal number of trial hoores which (ke court w411 pemit for each
marly. The equr in its discretion may exiend ie 100) number of mnal hours, ™

Lnder this pew FBule, Judges would be fre2 0o use or not fo use the new procedure. [ 1he
courl dees ot pguest the panics 1o specidy the number af hours cach parmy necds to
present its gase, there will be no change 1o Lthe corrent pracizce. This new rule would nat
require judges 1o use time limitg ifthey don™ want e, CELR 301 | {Sequence of Triul}
provides authority for the Coon to set 1rial lime limitations, See fq the Mgler of Seymonr,
6T A 0.2 052 (4™ Dep't 19993 0| Ulhe length af closing argunenes is 3 maier resting
valhin the sole discrenion of the wrial coust {ree gewmerally, ... CPLE AQ| 1Y, ancd the court

Jdid nest abwage its discreaion tn limitiog tee summation af cach party ta Gve mingies,™.

[mposing time [imits ¢an, in e appropriate circumstances, have beneficial impaces on
lHigation. Mot anly dees it allow the ¢eurt o Iasr plan ns own docket, bat it also
regquires counsel 10 facus on their thearies of The case inadvanse, and consider b 1w
best struziure the ¢ase within the established limitotions. Such an approach can help
minimize cepetition, thereby mitigating the co215 associated with an unduly tengthy trial.

[t alza myay enable jucors Lo better focus on the streamliped presentation. aod Reliate the
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seletnion of & ey willy & beiter undersaocting of 1 established length of 1he 1nal, ©f
course, in esiablishing limilatigns, & onurt mast be mindful of allowing Litigants a Foll and
{air opporionity 10 establish their cases and detenses, and must maintain the Mexihility o

adapt to the circumsiances ultimately presented.

An inceeasing nurnber of courts are raquiting tiae linmes for thal. Lh the Souhemn
1istrici of New York, for example, “'there is a long ling of cases making elear the
auskority of district Judges 10 impose reasonable time lEmitalions on als, ™ Lessoff
Metroe-fogrth Commuler £8, Mo, 11 Civ, O9640 ([0rS), 2014 WL 1395023, s *
(3.0 Apr [0, 20143 fenanen omied); accord Lidfe v Cirrss Dasige Corp | 278
F.RD3 325, 137 (5.0 200 0Y, affed, 305 [ App'x T2 (2d Cir, 2000123 Friediine .
MY.C Dep't of Edue |, Mo, 08 Civ, 183&015E), 2008 WL 37828, a1 *2 (5.0 MY Jan. 5,
2000, affd sub aowm. Cruz v N C Dept of Bdue,, 376 F. App's 82 (2d Cin. 201400,
Laring Oficers Are'n drc v City of Mew York, o, 99 Civ, 9568, 2003 WL 223001 58, at

*28.DVNCYL O, 8, 2003).

Detizions Mmom other Circuits have Tkewise recophized the right of vourts 1o impose time
limitmions, See, g, Welter it d Pradr, Me. v, Salicas, 650 F. 34 1AGZ, |408 (| bk Cir,
2011} (finding 1het i dizwtcl ¢ourt's Lime limitation on ksl was nat an abuse of
discretion whare 1he counl was nol inflexible ind granied additicnal time when ane party
cxeecded its gl lomed titme); Thenedar v Time Farner, fnc., 352 F. App™s §91, 896 (Sth
Cur. 2009y (Arding that the distvicl court*s Gime lmitanion on toal was not plainly
CITeeoUs whate i coun considered each pary s estimate of 1ime tewdad 3d offered
suggestions an howr to preserve Nimek Life Pl Jel ¥ v Brows, 317 F.3d 799, 807 (Bth

Cir. 2003) *Tral cowns are permitied Lo impose reasonable time limits on the

i
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presertation of evidence 1o prevent undue delay, wasic of time, or needless presenlation
of cumulative evidence,") Sparshoir v Feld Eqeery, frc., 311 F 34425 433 (D.C. Cir.
2004 (™ The district courl’s decisions on haw o struciure time limils sre reviewable only
far abuse of discrelion.™); Navellier v Slairen, 261 F.1d 923, 841 {9th Cir. 2000 {teding
thil M Sinth Circuit allows 4ime limits 10 ' prevent undue delay, wasee of 1ime, of
Teadless présentalion of cumulative evidence '™ (guoting Amrarel w Cawneff, 102 F.3d
149 1513 {h Cic. 1996))) derevel v Conneff, 102 F3d 1994, 1514-15 (Oth Cir, 1996)
CThe case Jaw imyakes claar that where 2 disioe) coen has set reasonable time Bmils and
has shown flexibility in 2pplyiog tem, that count docs nof abuse its diseretiom.
Moreover, o overiurm & juey verdict based on g party's Tailure to use its limiled time for
wilness cross—cxatm indlion would be 1 invile parties Lo canaust their time limits wilhout
completing cross-examinaion, then appeul on due process grounds. ™), Dy v Alfsrare
fos Co., 15 ¥.3d 506, 520 (&h Cir, 1994) (~In the managemend of its docket, e conm
hiz an inkerent right to place coagonable Limilakens on ke vime allotted te any given
il Rorges v. Chir Logy of the Sea Corp |, 335 F.2d a6, 442 {1st Cir 1990 (" District
cours may impose reasonahle 1ime linite of e presentieiion of evidence ™)y, Flasminie v
Morrider Mator Co, Led., 733 F.2d 4673, 473 {Tth Cir, 1984) {nening thal “'in this cra of
ceowded districl courl dockets federal district judges nol enly may but must cxercise
sinet control over the length of trials, and are tharefore encirely within thetr rights in

seling reasonable deadlines in advance and holding 1he panies oo them®).!

Ser gMo Tersopemi v JFpothodverse Fliarm | fop We | 1MEG-RGS, 4004 W1 7HI0ET, au *| -2 (T
Meas. Feb. 28, 20 04) irgreceimg pamy’s ebycciioe B imp<asilion af tieme limit ard impesing 13 hour
lirnic on cach parmy™s preseesnion ol case];, Lemiz v Camamaa e Ca, Mo [0V A8, J1HG %L
TEEIRTE, al *] (3.1 Chia 2004) (Ending thae |2 ksars 3llemed 1©0 Btk ke plainti[F and the defendan|
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“Mlozeovee, in arder to prevedl ap 3 ¢laim that & time limil was teo short, a party must
have come forward with en offer of preof showing how i presentation would be
curdanind by 131 and must demonstrate projudice.” Evanr v Porr furth ol WY & AP 245
F. Supp. 2d 343 351 (5. DY, 2003) {callecling cases); ree afso Criee v B FC Dep 't of
Educ , 316 F. App's 82, 84 (ad Cir. 20010) (inal coun acted within its discretian i
limiring cerfaan witnesses' 1estmany 1o bwo hours. afier plaintill™s counsel had repeated|y
underestimated leagih of wilness estimony and engaged i profunged examination,
record did not reflect that ime limit had “hampeond [plainalT s ability o présent ber
case” or “atfected her suhatantial riphes™); Cedker G Hordh ere & Cons Supelye frc v
brs. Cowp. af Fonmever, 563 F.3d 129, 353 (81h Cir. 200%) {coneluding 1l trial ¢ourl bad
nok abused 1= discretion o setting time Yimiis because “the district court bmposed Gme
limits late in the trial afier paining a clear picture of the atlomeys’ melkods and habig in
their use of lime™), MeClain v LufEin Soduy. dac. 319 B34 284, 282 {51h Cir. 2008)
(“But even if the strict time lindts amounted o an abuse of diseretion, e distzic conr’s
error is presuwmed hammless until showm to ke prejodicial. ™); Flerce v. £ty af {hvarge, 5260
F.30 1190, 1200 {5k Cir. 2068} (alfimming district count’s limii of trial to six days,
halding dat the plainiiffs did not snow that thert was “hamm incurmed as a eesult'’ ot Lhe
tme Lt {cication ominegdl); Akours v Stare of Ffaride Des, of Tramee, 408 T 3d 1338,
134G (0 It Cir. 2005} (uphalding time rescrigticns becauss plaintilt failed 10 adduge any
evideres that 1the cowr asted inflexibly or unreasenaldy with respect oo {the) lime

restrictions”); Life Plus far ¥, 31T F.3d ar 337 {noting that a party secking (o clallspgr

was rrasurehle ine a relalively simple empluyment cass™); Lareae v Mfops, BB FL Sapn, 920, 9373 [0
Flaas. |59]1), gffa, J9 F.3d k&4 (st Cic 1994 [naling that lime lionals "are an exbrwocdinarkly valuahie
facusing mechanism which promase cleaner mials diregted 40 (he maders genuinely in dispose).
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tirne linmi1 s bodge a iumely objoetion o the tme Brits aad muzl make a proffer of
evidence That wag exchaded for lack of sulficient time™), Evons, 246 F. Supp. 24 a1 351
{"[1n order 4o prevail on a ¢laim that o ime Limil was too short, 3 party muost have come
ferward with an offer of proot showing kow s prestaion would b curailed by it and

mus dhasonsirate prepudice ).

Stale courts 1l bave recogrized tee pight ol couns 1o roquine srial time Limitarions, See
California Crone Seh fnc v Nar'| Cemm 'n for Certiffcation af Crane Cperaiors, 171
Cal. Rptr. 34 752, T537.58 (Cr, App. 2014); bere 200 Jr | Mo, (e -1 2-000E3-CY, 2012
WL ISDTIND a1 3 (Tex. App. Awug. 22, 2012), frre Kister, 335 N.E 24 1029, 1050

{Ohio C1. App. 200 L}
A number of eommentatars have st Barhohe benefits of 1ime fmitaions for il

Imposing trial lirnitations aveids protracied wials which delay justice for othar [tigunts
vuo mikiel wait for the lengthy rial 40 end. Time Bmitations allew a larger aumbser of
iraals 1o oocur more ffeguently. See, penerally Andrew 5. Kaufman, Jusiice Deloped: dn
Arpument for Time Limals o Trial, WY L), Aprl L4, 2013%; Stephen T, Susman &
Thomas M. Melabwimer, Tria! by dyreement: Haw Trial Lanyers fold the Key fo

Improvirg Jurp Tricls iee Civil Cuses, 32 Fay, Ling, 431 (X013).

Time limits arguably angist lawvers in at least three ways: “mproving preseniageons,
contrzlling costs, and increasing the likelibood of victory.™ 1 has been nated rime
limitaions have been ttposed “en some of Uhe Tacgest trials aver,” Lawyars are forcad 10
pare down Lheir apenings and closings 1o Lheir eesentials, lime ment an witness

exsuminalions will be ceduoed, and Lime limits discowrspe objections, See David
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Bissingsr & Erico Hams, Working arn fhe Cleck; The ddvantage of Timted Trigls, Tes.

Law, April 2, 2011

Tudges wall have discretion under praposnd Rule 26 whethar o réquice any time
limitations. Asnoted above, 1the cowrt may, hut is npt regquisgd, to 221 (e oumber of
hours permitted by vach party at trial. In their diseeetion, under new Rube 26, Tudpes my
wlso extend the time allowed 1o cach side. Lawyers wiil b foremd 0 b wore efGeient
amad plan their case with greater speeificity. They will fncus on the most important facts

aid arguriems (o present 1o Lthe jury.

This rule llows the ceurl 1ie express option 10 Bx the Gme peoiods for 1mal preseniation

after reviewing 1he partiez’ submissionz if il delarmines the case is best thed with sel 1ime

[rmits.

The benefits 10 requiring submission by epch side of theie eslimated tral ving vurwelgh
the negatives ac shown by expericnce. M proper thaughe i givea to the time regquesiad
and e the limits ordered by de caun, the end resull will be detter Eor the jury, 1he

litigants, the amorne s, wml Lhe couns.

RECOMMENDATION

Far the reasons soi forh above, the Subcommites regommemnds (han the Coancal suppon
the Proposed Rule and i incomoration into the Stetewide Pules of tae Commercial

Triwvisien.
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