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Message from the Section Chair

By Sharon Stiller

When I wrote the first draft of this message, Presi-
dent Trump had nominated CKE Restaurants CEO Andy
Puzder for the position of Secretary of Labor. He was
famously quoted as saying, “Robots, always polite, they
always upsell, they never take a vacation, they never
show up late, there’s never a slip-and-fall, or an age, sex,
or race discrimination case.” But the first draft had to be
recalled when Mr. Puzder withdrew his name. As I write
this draft, the President just announced the nomination
of R. Alexander Acosta, who is anticipated to sail through
the confirmation process. Much less clear is what policies
he will be advocating as Secretary of Labor, and where
the White House stands on labor-related issues, par-
ticularly in view of the President’s Executive Orders to
reduce regulation.

Meanwhile, back in New York, Governor Cuomo
completed his State of the State tour on January 12, 2017,
announcing the last of his 35 proposals for the coming
year. Several of the Governor’s initiatives and recent
Executive Orders involve labor and employment law.
While the federal increase was stayed by court order,
the threshold exemption rates for several of the white
collar exemptions were increased in New York State.
Task forces are being formed to share information among

State agencies, and to
increase enforcement
by holding out-of-state
LLC members liable for
wage claims. New York
State is gearing up its
regulation and enforce-
ment, while it appears
that the federal govern-
ment may be gearing
down.

I submit that there
has never been a more
interesting time for
labor and employment lawyers, nor a more important
opportunity for this Section. We have a duty to each other
and to the clients and businesses we represent, to help
them to understand this changing landscape. This Section
is uniquely able to rise to the challenge, precisely because
of the talent of our membership, and its diversity. Our
task, then, in the coming months, will be to educate our
members so that they can navigate the volatile changes in
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continued from page 2

the field, to better serve the businesses, individuals and
organizations that we represent.

We discussed this challenge at our Executive Com-
mittee meeting in January, along with our interactions
with the New York State Bar, as it becomes involved with
areas we are familiar with, such as diversity training. We
continue our commitment to diversity as a Section, vot-
ing to make our diversity fellowship a two-year program,
and sending a diversity fellow to the Trial Academy, as
part of our sponsorship of that program.

In the past year, we have educated our membership
in many ways, including sponsoring webinars in addi-
tion to our fabulous CLE programs. Some of the recent
webinars include:

¢ 12/1: Conducting Effective Employment
Investigations;

* 11/10: BREXIT & Employment;

¢ 11/4: Legal & Practical Considerations in Mediat-
ing Wage and Hour Cases;

® 10/19: Clinton vs. Trump on Immigration (you
may want to replay this one given the events of late
January and February, 2017);

® 10/13: Wage & Hour Update; and

e 2/11: How Will Employment Litigation Be
Impacted.

We continue to share information with the Corporate
Counsel section, as well as our outreach to law schools
students. Our Annual meeting explored such timely top-
ics as emergency ethics, political speech involving public
officials as well as sports figures, and what can be expect-
ed from the NLRB during the Trump administration.

We also experienced a first at our Annual Meeting.
While we often have law students attend our conferences,
Rosemary Townley, Esq., brought with her a college stu-
dent fascinated by one of our timely CLE topics, political
speech or conduct by sports figures. Jason Polito, a third
year business student at SUNY-New Paltz, will be explor-

ing a master’s in sports business marketing and/or law,
and Jason not only attended but asked questions of the
panel!

None of this would be possible without the commit-
ment and passion of our members, who constantly step
up to the plate when asked, and even when not asked.

I am so very proud to be a part of this special and col-
legial group of lawyers who help create the cutting edge
of labor and employment law. When I look back at the
photograph of the Section members at the Supreme Court
with Justice Ruth Bader Ginsburg from our fall meeting, I
could not be more proud.

Please join me in thanking Allan Bloom, Esq., La-
bor and Employment Law Journal editor, for the fabulous
journals he has put together over the years. We believe
that they are second to none. Allan has been our Journal
chair for five years, quietly increasing the caliber and
relevance of the articles he brings to you. This year, Allan
has brought on managing editors, Laura Monaco, Esq. of
Epstein Becker and Colin Leonard, Esq. of Bond Schoe-
neck. Although we recognize that passing the gavel as-
sures involvement from others, we will miss Allan when
he passes his duties to the managing editors, but we will
be sure to call upon his talents in other ways. We thank
Allan for making our Journal among the best NYSBA
publications.

And speaking of NYSBA publications, we are proud
that our brochure about the work of the Labor and Em-
ployment Law Section will join the Legalease series this
year, so that the public will be better informed about the
work of labor and employment attorneys.

I am deeply honored to have been your Chair, and
to have accomplished what we have this year. I am
also thrilled that you have selected the finest succes-
sion of Chairs, with Seth Greenberg, Esq. of Greenberg,
Burzichelli , Greenberg, P.C. scheduled to take over in
June, 2017 and then Cara Greene, of Outten & Golden,
LLP, the following June. Our Section exemplifies the best
of civility, diversity, learning, talent and achievement in
the field.

|

Save the Dates!
Fall Labor and Employment Law Section Meeting
October 20 - 22,2017 | The Sagamore Resort
Bolton Landing, NY

T
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Message from the Editor
By Allan S. Bloom

Five years ago, at the kind request of former Section
Chair Al Feliu, I was given the honor of succeeding Philip
Maier as the Editor of the Labor and Employment Law
Journal. Since that time, I have had the privilege of being
among the first to read so many terrific articles from au-
thors within and outside our Section, and the pleasure of
sharing those articles with our readers.

Much like our Section, the Journal has always fea-
tured and promoted scholarship, thought leadership,
insight, and opinion from across the wide spectrum of
labor and employment law—not only from practitioners
(representing management, individuals, and unions, as
well as in government and the public sector), but from
academics, students, judges, arbitrators, and mediators.
Our strength has been in the diversity of viewpoints one
can find within each issue.

It is time to pass the mantle of overseeing this great
publication to others, with the hope that they will find
it as rewarding as I have over these last five years. Colin
Leonard, of Bond, Schoeneck & King, and Laura Monaco,
of Epstein Becker & Green, have graciously agreed to
succeed me as Editors of the Journal. As I transition into
my future role as an avid reader of (and, with Colin and
Laura’s approval, occasional contributor to) the Journal, I
know that I leave you in very good hands.

I owe a deep debt of
gratitude to the esteemed
Section Chairs with
whom I was fortunate to
work over the years—Al,
John Gaal, Jon Ben-
Asher, Ron Dunn, Bill
Herbert, and Sharon
Stiller. All were tireless
supporters of the Journal
and staunch advocates
for all our Section has to
offer. I am also eternally
grateful to our colleagues
in Albany—including
Section Liaison Beth Gould and Wendy Harbour, Lyn
Curtis, and Simone Smith of the Publications team—each
of whom did more than their fair share of the heavy lift-
ing. Thanks also to Karen Langer, who has served duti-
fully as the Journal’s Assistant Editor since 2015.

Finally, thank you to our loyal readers. It's been great
fun, and I look forward to seeing you at the next Section
meeting.

NEW YORK STATE BAR ASSOCIATION

REQUEST FOR ARTICLES =

If you have written an article you would like
considered for publication, or have an idea
for one, please contact the Editors-in-Chief:

Colin M. Leonard, Esq.
Bond, Schoeneck & King, PLLC
1 Lincoln Ctr
Syracuse, NY 13202-1355
cleonard@bsk.com

Laura C. Monaco, Esq.
Epstein Becker & Green
250 Park Avenue
New York, NY 10177
Icmarino@optonline.com

Articles should be submitted in electronic document
format (pdfs are NOT acceptable), along with
biographical information.

NYSBA
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NEW YORK STATE BAR ASSOCIATION

As a New York State Bar Association member you recognize
the value and relevance of NYSBA membership.

For that, we say thank you.

Your commitment as members has made NYSBA the largest voluntary state
bar association in the country. You keep us vibrant and help make us a strong,
effective voice for the profession.

Claire P. Gutekunst

President




From Dissent to Majority: What Labor Lawyers Might

Expect From the NLRB

By: Wendy M. La Manque

1. Introduction

President Trump notably has the opportunity to fill
the empty seat on the Supreme Court and more than 100
other vacant federal judgeships.! But labor law practitio-
ners must also be aware of (and prepared for) Trump’s
ability to fill two vacancies on the National Labor Rela-
tions Board (the “Board”),? and to choose a new General
Counsel when the current GC Richard Griffin’s term
expires in November 2017.2 With a new balance of power
at the Board, the general expectation is that the dissenting
opinions of Member Miscimarra (now Acting Chair) in
major decisions under the Obama Board will likely soon
be the law of the land.

Although the Board cannot go out in search of cases
upon which to rule, those who practice before the Board
reasonably anticipate reversals in Obama-era precedent
in several major areas. This article will address three ar-
eas likely to come before the Board in the next few years:
the joint employer standard; whether graduate students
enjoy collective bargaining rights under the National
Labor Relations Act (the “Act”); and the procedures to be
followed in Representation cases.

Il. The Joint Employer
Standard—Browning-Ferris

Arguably one of the most consequential decisions un-
der the Obama Board came in Browning-Ferris Industries
of California, Inc.5 In Browning-Ferris, the Board tackled the
issue of joint employment, that is, when a business entity
can be considered the employer (for purposes of the Act)
of workers who are technically “employed” by another
entity, such as a temporary hiring agency. In brief, the
issue in Browning-Ferris was whether BFI, which owned
and operated a recycling plant, was a joint employer
with Leadpoint, an entity BFI contracted with to supply
employees to work at BFI's plant.

Wendy LaManque is an associate at Cohen, Weiss
and Simon LLP, where she provides legal representa-
tion to private and public sector unions as well as
individual employees in matters involving litigation,
arbitration and collective bargaining negotiations, as
well as advising unions with regards to internal gover-
nance issues and organizing campaigns.

“In other words, to effectuate meaningful
collective bargaining, BFI must be
considered a joint employer whose
presence is required at the bargaining
table.”

The Board majority (Chairman Pearce and Mem-
bers Hirozawa and McFerran) determined that the joint
employer standard then in existence—that to be a joint
employer, the putative employer’s control over workers
must be “direct, immediate, and not ‘limited and rou-
tine””®—needed to be revisited, because, among other

things, that standard was “narrower than statutorily
necessary” in relation to the common law agency theory.”
The Board concluded that a different test was appropri-
ate, because over the past several decades, while “the
Board’s view of what constitutes joint employment under
the Act has narrowed, the diversity of workplace arrange-
ments in today’s economy has significantly expanded.”®
The majority therefore announced a return to the “tradi-
tional” test used by the Board: that “[t]he Board may find
that two or more entities are joint employers of a single
work force if they are both employers within the mean-
ing of the common law, and if they share or codetermine
those matters governing the essential terms and condi-
tions of employment.”

“Developing these standards necessarily
involves the trademark holder designating
that the product be created by some sort
of consistent method.”

The Board majority found that BFI was indeed a
joint employer with Leadpoint because, among other
things, BFI codetermined who could be hired to work at
BFI’s plant by imposing specific conditions on the hir-
ing process;'? BFI possessed the right to “discontinue the
use of any personnel” Leadpoint assigned to work at the
plant;!! BFI retained unilateral control over the speed of
the production lines;!'? and BFI specified the number of
workers it required, the timing of employees’ shifts, and
determined a maximum compensation rate.'*> The major-
ity noted there would be no unfairness “in holding that
legal consequences may follow” from BFI’s decision to
retain ultimate authority over these and other terms and
conditions of employment,'* and that because BFI had
retained such authority, it was difficult for the Board to
see “how Leadpoint alone could bargain meaningfully
about such fundamental working conditions as break
times, safety, the speed of work, and the need for over-
time imposed by BFI’s productivity standards.”!> In other
words, to effectuate meaningful collective bargaining, BFI
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must be considered a joint employer whose presence is
required at the bargaining table.

"Another major Obama Board decision
that will likely meet resistance from a
Trump Board is The Trustees of Columbia
University in the City of New York and
Graduate Workers of Columbia-GWC,
UAW, where the Board revisited the
issue of whether graduate students are
properly considered employees under the
Act.”

In light of Members Miscimarra’s and Johnson's
vociferous dissent in this case, however, it is likely that
Browning-Ferris will be overturned by a Trump Board at
its earliest opportunity. In the dissent’s view, the Board
majority had created “fundamental uncertainty”!® by
abandoning a longstanding test and replacing it with an
ambiguous standard. The dissent argued that under the
majority’s view, indirect or potential control over terms
and conditions of employment by the putative employer
would now be dispositive of joint employer status, even
if there is no evidence of actual, direct control of employ-
ees’ terms and conditions of employment.’” The dissent
warned that “no bargaining table will be big enough” for
all the entities that will qualify as joint employers under
the majority’s standard,'® argued that the majority’s test
was out of line with common law agency principles,!?
and concluded that the Board had gone beyond its
Congressional grant of authority by redefining the joint
employer doctrine.?”

Of particular concern to the dissent was how the BFI
standard will affect business franchising and related fed-
eral law. The dissent cites as an example trademark law,
as it relates to franchises, which requires that a company
owning a trademark set up standards that must be met in
order for the franchise to use the mark associated with its
goods or services.?! Developing these standards neces-
sarily involves the trademark holder designating that the
product be created by some sort of consistent method.?
According to the dissent, the new joint employer stan-
dard could cause labor-related consequences for franchi-
sors, whose designation of a standard method of opera-
tions may result in the franchisee becoming the “agent of
its franchisor,” something Congress did not intend.?

The majority defended its decision against the
dissent’s criticisms, which the majority took as an at-
tack on the very notion of joint employers generally,?*
by insisting that “[i]t is not the goal of joint-employer
law to guarantee the freedom of employers to insulate
themselves from their legal responsibility to workers,
while maintaining control of the workplace.”?> However,
given Trump’s business background, his nomination of

Andrew Puzder, CEO of CKE restaurants, which owns or
franchises over 3,300 fast food restaurants in the United
States,? to be Secretary of Labor,?” and what the dissent
characterized as the “expansive, near-limitless nature of
the majority’s new standard,”? it is likely that the Board
will endeavor to move to a much narrower standard

that allows businesses to retain greater control over their
operations and workforce without being considered joint
employers under the Act.

lll. Collective Bargaining Rights for Graduate
Students—Columbia University

Another major Obama Board decision that will likely
meet resistance from a Trump Board is The Trustees of
Columbia University in the City of New York and Graduate
Workers of Columbia-GWC, UAW,? where the Board revis-
ited the issue of whether graduate students are properly
considered employees under the Act. In Columbia Univer-
sity, the Board majority (Chairman Pearce and Members
Hirozawa and McFerran) overruled the 2004 case of
Brown University,* which categorically excluded graduate
students employed by their universities from coverage
under the Act, and which itself overruled the 2000 case of
New York University,*! which held that certain graduate
students were statutory employees.

“Miscimarra argued that the Board
majority had disregarded the potential
effects of the use of economic weapons
in a labor dispute at a university,

citing the possibility that students may
lose academic credit or fail to satisfy
graduation requirements in the event of a
strike or lockout, while their tuition could
be retained by the university.”

In Columbia, the Board found that in NYU the Board
had been on “very firm legal ground” when it concluded
that graduate students were employees under the Act,
given that the students had a common-law employment
relationship with their university.3? The Board in Columbia
found that recognizing student assistants as employees
would promote federal labor policy goals by permitting
employee free choice to engage in collective bargaining;*
that doing so would not unduly infringe upon “tradi-
tional academic freedoms” as demonstrated in organized
public university settings;* and that there is ultimately
no compelling reason to continue to exclude gradu-
ate students from the Act’s protection.® In light of the
foregoing, and the fact that Columbia University “directs
and oversees” graduate students’ teaching activities,*
the Board overruled Brown University, finding that here,
graduate students were properly considered employees
under the Act (noting, however, that the Board would
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not require all common-law employees to be consid-
ered employees under the Act). The Board further held
that the petitioned-for unit of undergraduates, master’s
degree students, and doctoral student assistants shared
a community-of-interest and was an appropriate unit
under Specialty Healthcare.”

Member Miscimarra, dissenting, argued that Con-
gress never intended that graduate students would be
covered by the Act, and that Brown was rightly de-
cided.®® Miscimarra reiterated the Board’s view in Brown
that “[t]he ‘business’ of a university is education,” and
students are not the means of production—they are
the “product.”® In Miscimarra’s view, these graduate
students have a relationship to the university that is
“predominantly academic, rather than economic,” and
that Congress intended the Act to apply to conventional
workplaces, not academic settings.*’ In accordance with
the Brown decision, Miscimarra maintained that the work
done by graduate students was in furtherance of obtain-
ing a degree, and that introducing collective bargaining
to this relationship would be detrimental to students’
educational process and infringe upon academic free-
dom.*! Miscimarra argued that the Board majority had
disregarded the potential effects of the use of economic
weapons in a labor dispute at a university, citing the
possibility that students may lose academic credit or
fail to satisfy graduation requirements in the event of a
strike or lockout, while their tuition could be retained by
the university.*? Miscimarra also noted that the Board’s
processes related to representation cases and unfair
labor practices can take months or years, and that the
students may no longer be attending school by the time
Board-ordered relief becomes available to the parties in
a university-centered labor dispute.** Miscimarra would
hold that in any event, because of “fundamental dissimi-
larities” between master’s degree students, undergradu-
ate students, doctoral students and course assistants in
terms of their pay, duties, responsibilities, and expected
length of service in their positions, the petitioned-for unit
would be inappropriate under any community-of-interest
test, including Specialty Healthcare **

Member Miscimarra emphasized that, with the
exception of the four-year period between the decisions
in NYU and Brown, “the Board has consistently held
that university student assistants are not employees,”
and their relationship with their university is “primarily
educational.”# It is likely, therefore, that a Trump Board
would revert to a more restrictive interpretation of the
Act that categorically excludes graduate students from its
coverage.

IV. Representation Case Procedures

In December 2014, the Board adopted revised rules
to govern the processing of representation petitions and
elections, and did so in an effort “to enable the Board
to better fulfill its duty to protect employees’ rights by
fairly, efficiently, and expeditiously resolving questions

of representation.”4® The rules were adopted through
an agency rulemaking process,*” and went into effect on
April 14, 2015. Both the Fifth Circuit and D.C. Circuit
Courts of Appeals have upheld these rules as within the
broad discretion entrusted to the Board under the Act.*

The revised rules touch on many different proce-
dural issues arising in the context of representation cases,
including e-filing (the Board now permits the electronic
transmission of petitions, notices and voter lists); the stan-
dardization of timing of pre- and post-election hearings;
and limiting the issues that can be raised at a pre-election
hearing to disputes that are necessary to determine
whether it is appropriate to conduct an election.*” The
majority of the Board contended that the rule modifica-
tions will remove some of the delays inherent in the
Board’s process and minimize the possibility of frivolous
litigation.>

“Among a spate of other issues, the
dissent also objected to the elimination of
post-hearing briefs and mandatory Board
review of post-election disputes under
stipulated election agreements as being
without a rational basis.”

The rules were not adopted unanimously, however,
and the 30-page dissent from Members Miscimarra and
Johnson painted a very different picture, referring to the
amendments to the rules as the “Mount Everest of regula-
tions.”%! The dissent contended that the new rules adopt
an “election now, hearing later” approach, by delaying
answering fundamental questions until after the election,
and will encourage employees to “vote now, understand
later” by shortening the “time needed for employees to
understand relevant issues” and curtailing employers’
rights to “engage in protected speech.”>? Specifically, the
dissent focused on changes that, in their view, constitute
an unjustifiably greater burden on the employer, such as
the requirement that an employer’s position statement be
timely filed or forfeit litigating “any issue that must be
contested at the pre-election stage,” including questions
of jurisdiction, the employer’s operations, employee sta-
tus, contract and other election bars, and what constitutes
the appropriate unit.>® The dissent contrasted this burden
on employers with the requirements on a petitioning
union during the same period, arguing that the practices
of obtaining pre-hearing information from the petition-
ing union are essentially voluntary and informal, and
the same as prior to the amendments, while the practices
concerning employers were “transformed into binding
legalistic requirements” with significant negative conse-
quences for failing to timely comply.>* Among a spate of
other issues, the dissent also objected to the elimination of
post-hearing briefs and mandatory Board review of post-

NYSBA Labor and Employment Law Journal | Spring 2017 | Vol. 42 | No. 1 9



election disputes under stipulated election agreements as
being without a rational basis.®

“The amended election rules are a likely
target for a Trump Board. The Board
could change the rules through another
agency rulemaking process, or the rules
could be repealed by Congress.”

The Board majority noted the multiple areas in which
there was no substantive disagreement between the
majority and the dissent—such as allowing for electronic
filing and transmission of the petition and the required
notice if the employer customarily communicates with
its employees electronically; providing that requests for
review will not stay action by a regional director unless
the Board specifically orders otherwise; and requiring the
employer to provide an electronic version of the voter
list.% Still, the dissent expressed the view that the over-
arching problems with these provisions “infect” the final
rule as a whole, they “do not approve of any aspect of the
Rule,” and that the majority was “mistaken in suggesting
that there exists a Board consensus on any specific provi-
sions” of the rule.””

The amended election rules are a likely target for a
Trump Board. The Board could change the rules through
another agency rulemaking process, or the rules could
be repealed by Congress. The Board could attempt to
scrap the rules entirely, as suggested by the dissent’s
comment that they “do not approve of any aspect” of the
rule.? Still, because of the arguably universally beneficial
aspects of some of the rule amendments—such as per-
mitting the electronic filing and transmission of certain
documents—it is possible that the Board may take a more
targeted approach and repeal only elements of the rules.
For example, the dissent expressed its belief that it would
be reasonable to have a minimum “guideline” period
between the filing of the petition to the election of 30-35
days, and a maximum period of 60 days.>

“These three Board issues are hardly the
only ones affecting workers’ rights that
are likely to receive scrutiny from the
Trump administration.”

The dissent also argued that one of the biggest factors
contributing to delays in resolving election-related issues
was not addressed by the rule amendments: the Board’s
“blocking charge” doctrine, which permits parties to
delay representation elections by filing certain kinds of
unfair labor practices charges.®® The dissent suggested
eliminating blocking charge deferrals for a three-year
trial period in order to study its effects on reducing delay,

which may obviate the need to change other election pro-
cedures to achieve that goal.®!

The dissent also hinted at future attempts to limit
Specialty Healthcare %> which established that unions need
only show that the proposed unit (in a non-acute health
care setting) consists of a clearly identifiable group of
employees for the Board to presume the unit is appropri-
ate. To overcome this presumption, an employer arguing
that the unit should include additional employees must
demonstrate that employees in a larger unit share an
“overwhelming” community of interest with those in the
petitioned-for unit.®® The dissent argued that under that
standard, “[a]lmost any petitioned-for unit conforming to
classification, department, craft, or group function may be
viewed as presumptively appropriate.”®

V. Conclusion

These three Board issues are hardly the only ones
affecting workers’ rights that are likely to receive scrutiny
from the Trump administration. At the NLRB, practi-
tioners may also reasonably anticipate changes in the
standards governing class action waivers,® employee use
of employer email systems,® employer withdrawal of
recognition of an incumbent union,*” and the disclosure
of confidential witness statements from workplace in-
vestigations,®® to name a few possibilities. To paraphrase
Samuel L. Jackson’s warning words in the film Jurassic
Park: “Hold onto your [hats].”®
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How to Roll Out a Global HR Initiative—"Launch
Logistics” for Issuing an International Code of Conduct or
Ethics, HR Policy or Compensation/Benefits Plan

By Donald C. Dowling, Jr.

In this era of internationally aligned business opera-
tions, multinational employers always seem to be launch-
ing, updating, refining or tweaking some global human
resources initiative or other. Indeed, global HR initiatives
seem to have become a fundamental feature of how
multinationals do business across borders—particularly
if we define “global HR initiative” broadly to include the
full spectrum of all a multinational’s (1) global HR/em-
ployment rules, (2) global staff rules on business topics
beyond HR, and (3) global compensation/benefits offer-
ings. In that respect, “global HR initiative” might include:

1. A multinational’s global HR/employment rules—
all its cross-border

e codes of conduct or ethics
¢ employee handbooks

e single-topic HR policies (like policies on discrimi-
nation/harassment, conflicts of interests, employee
data protection, employee use of social media)

¢ HR programs and guidelines (like HRIS platforms,
whistleblower hotlines, expatriate /secondment
programs, “bring your own device” programs)

e health/safety protocols (cardinal safety rules, pan-
demic/crisis plans, duty-of-care for expatriates and
international travelers, travel tracking and evacua-
tion services)

2. A multinational’s global staff rules on business
topics beyond HR—all its cross-border directives
or policies on operational matters like

¢ insider trading

¢ internal audit/accounting measures
® bribery/improper payment

e conflicts-of-interests

e antitrust/competition

¢ intellectual property

* environmental compliance

3. A multinational’s global compensation/benefits
offerings—all its cross-border (regional or
global)

* executive compensation plans

¢ sales compensation (commissions and incentives)
plans

¢ one-off employee benefit plans (like tuition reim-
bursement, adoption reimbursement, retention
bonus and severance pay plans)

e insurance benefits (life, disability, D&O, medical)
* Employee Assistance Programs

* equity plans (broad-based or executive stock
grants, options, RSUs, phantom stock)

* expense reimbursement protocols
* expatriate benefits programs

By “global HR initiative,” therefore, we mean
workplace policies and employee benefits plans that a
multinational headquarters launches internationally to
advance its business needs across borders. (But we are
not including exceptional, large-scale, transformational
workplace disruptions like international restructurings,
global reductions-in-force, cross-border workforce inte-
grations, multi-jurisdictional spinoffs, or multinational
bankruptcies.)

“Why should a multinational spend time
and resources attending to technical
issues around something as seemingly
simple as promulgating or updating an
in-house staff rule or granting employees
some new employee benefit?”

When a multinational sets out to launch, update,
refine, or tweak a global HR initiative, the organiza-
tion always seems to focus primarily on content: What
rules should our global HR code or policy impose? What
benefits should our global benefits offering provide? If,
for example, the particular global HR initiative happens
to be a code of conduct, the multinational will inevitably
ask: What topics should we include in our global code? If
the initiative is a policy on bribery/improper payments,
expect the organization to ask: How should we define
“improper payment”—and should we address “facilitat-
ing payments”? If the initiative is a retention bonus plan,
the multinational’s lead questions will likely be: How
much should our retention bonus award? And can we
have a clawback?
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These are all important content questions about the
global HR initiative. Answering them is vital. But content
questions are not the only vital questions when launch-
ing, updating, refining or tweaking a global HR initiative.
In any global HR initiative, content questions should just
be stage one of a two-stage process. Equally vital—but
too often overlooked or downplayed—are the stage two
questions of process, what we might call launch logistics:
How to launch the global HR initiative so it sticks, bind-
ing overseas staff without exposing the multinational to
too much liability. We address in our discussion here the
nine logistical steps a multinational should consider tak-
ing to launch any cross-border HR initiative:

e Step 1: Document that overseas staff received infor-
mation about—or solicit staff acknowledgements
to—the global HR initiative

e Step 2: Decide on the number of versions

e Step 3: Repeal and align older and local non-con-
forming policies and plans

e Step 4: Enlist overseas affiliates to adopt, ratify, and
impose the headquarters initiative directly on their
own staff

¢ Step 5: Translate employee communications about
the global initiative as required

e Step 6: Comply with collective consultation
obligations

¢ Step 7: Make any mandatory government filings
and take any other legally mandated technical
steps

e Step 8: Account for employee vested rights

e Step 9: Correct oversights in previous initiatives

“Consistent with that, law and best
practices in certain foreign jurisdictions
beyond the United States (Austria,
Czech Republic, and Finland are prime
examples) all but require employee-
signed acknowledgements when

an employer changes or adds new
workplace rules.”

But before explicating each of these nine steps, we
might pause to consider why. Why should a multination-
al spend time and resources attending to technical issues
around something as seemingly simple as promulgating
or updating an in-house staff rule or granting employ-
ees some new employee benefit? After all, launching a
domestic HR initiative is usually straightforward (except
that launch logistics get complex if the initiative is a
mandatory subject of union bargaining or if it falls under

ERISA employee benefits regulation). American employ-
ers under employment-at-will often just communicate
their latest rule, handbook, program or benefit to state-
side staff, declaring it applies from today forward, maybe
collecting employee acknowledgements and reserving a
right to change or discontinue the initiative at any time—
sticking in the disclaimer that “this is not a contract.”

Outside the U.S., though, the process around launch-
ing or even just updating an internal rule, code, program
or benefit gets substantially more complex. And so a U.S.
multinational headquarters intent on rolling out or tweak-
ing some sort of internal HR initiative across foreign
operations proactively needs to consider our nine logis-
tical steps, to account for the realities of the “indefinite
employment” regimes outside American employment-at-
will. Failing to address these issues might mean the initia-
tive does not “stick” (is unenforceable abroad), might
make a purportedly temporary initiative permanent—and
might spark legal liability.

Step 1: Document That Overseas Staff
Received Information About—or Solicit Staff
Acknowledgements to—the Global H.R. Initiative

Never “soft open” a new global HR initiative, slip-
ping it onto the company intranet site and expecting af-
filiate employees worldwide to find it, read it, understand
it, and agree to comply. Develop a proactive strategy for
communicating and distributing the new cross-border
HR initiative in a way that binds each affected employee
worldwide.

e If the global HR initiative is a cross-border policy,
rule, or code, play out the hypothetical scenario of
an overseas employee later disciplined for violating
it who claims ignorance: What? I never knew about
that rule you buried on the headquarters intranet site...
you never told me I had to follow it—certainly, I never
agreed to it!

If the global HR initiative is an international
compensation, benefit, or equity plan, play out the
hypothetical scenario of an overseas employee later
held ineligible for a payout: What? I never knew
about that loophole buried in that obscure plan document
tucked away on the headquarters intranet site...you
never told me I was subject to that restrictive provi-
sion—certainly, I never agreed to it!

Inevitably in all jurisdictions worldwide, an employer
trying to enforce a policy, rule, code, or benefit-plan term
may bear the burden to prove it had, in advance, duly
communicated the relevant provision to the employee
now challenging it. Be able to prove that each covered
employee, including future new-hires, received notice
of, and (ideally) agreed to comply with, the global HR
initiative.
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This leads into the ever-present issue of whether to
collect wet-ink signed or electronically mouse-clicked
employee acknowledgments to a global employer initia-
tive. U.S.-headquartered multinationals often expect staff
worldwide expressly to consent to a global HR initiative,
particularly where the initiative is a cross-border code of
conduct or an international compensation and/or benefit
plan. Many American multinationals interpret the U.S.
Foreign Corrupt Practices Act, Sarbanes-Oxley, Dodd-
Frank and U.S. federal sentencing guidelines as requiring
that employers be able to demonstrate they communi-
cated various policies to employees and required them
to comply. Consistent with that, law and best practices
in certain foreign jurisdictions beyond the United States
(Austria, Czech Republic, and Finland are prime exam-
ples) all but require employee-signed acknowledgements
when an employer changes or adds new workplace rules.
Additionally, many countries around the world look to
whether a workplace code, policy, rule, or benefit is “con-
tractual.” Those legal systems (which include common
law countries like Australia, Canada, England, Ireland
as well as civil law jurisdictions like Belgium, Germany,
Norway) elevate certain workplace initiatives to the level
of executed employment contracts. A “contractual” HR
policy needs to integrate into employees” written em-
ployment contracts, ideally as a sighed amendment to the
existing employment agreement.

“Outside the U.S. an employer should
openly embrace the contractual nature of
its HR initiatives.”

These issues add up to an excellent reason for a
multinational to collect, from staff worldwide, executed
acknowledgements to a new global HR initiative. Em-
ployee acknowledgements to an initiative may not be
mandated by law, but they can protect the multinational
around the world. And so, perhaps, headquarters should
insist that each employee worldwide expressly confirm
having received and read the documents that constitute
the initiative. Maybe the organization should even word
the acknowledgement text to have employees affirma-
tively agree to comply.

Unfortunately it is not nearly so easy. The process for
collecting staff signed or mouse-clicked acknowledge-
ments outside the United States is surprisingly nuanced.
But because domestically within the U.S. collecting
American staff acknowledgements is fairly straightfor-
ward (facilitated as it is by management-friendly employ-
ment-at-will principles), headquarters risks overlooking
the steep challenges to collecting duly executed acknowl-
edgements abroad.

Before imposing any employee-acknowledgment
requirement internationally, craft a compliance strategy
that accounts for the four serious logistical challenges

outside the United States: (a) presumptive coercion (b)
ineffective employment contract amendment (c) non-
signers and (d) proof problems.

a. Presumptive Coercion
Courts in much of Northern Continental Europe
and in some countries beyond deem employee-
signed agreements, including staff acknowledg-
ments, void as presumptively coerced. The issue
is the inherent inequality of bargaining power
between an employer and staff—almost like a con-
tract with a minor or someone adjudicated mentally
incompetent. These countries presume workers
have no free choice when their boss orders them to
sign a boilerplate form; law presumes the subtext to
an employee acknowledgement request is “sign—
or you're fired!” even if management did not state
the request quite so bluntly. In these jurisdictions,
staff acknowledgements may be worthless, deemed
void as presumptively coerced.

b.Ineffective Employment Contract Amendment
We mentioned that certain common law and civil
law jurisdictions treat some employer initiatives as
“contractual” and see an employee acknowledge-
ment as amending the employment agreement.
In these situations a properly executed acknowl-
edgement may indeed make the HR initiative
enforceable as “contractual”—but an overly casual
acknowledgement, including one electronically ex-
ecuted, may prove unenforceable if it falls short of
local employment-contract-execution strictures. So
check out and comply with local contract-execution
strictures. Where an employee acknowledgement
is deemed “contractual,” draft and execute it as a
full-blown contractual amendment. Some countries
may even require a government filing.

A related issue is the U.S. employer that tries to
have it both ways, collecting staff acknowledge-
ments but sticking into them (or into the under-
lying HR initiative documents themselves) an
employment-at-will disclaimer or a “this-is-not-a-
contract” disclaimer. These disclaimers are endemic
to the United States, creatures of U.S. employment-
at-will, and are almost always inappropriate in
other countries, even Canada. Outside the U.S. an
employer should openly embrace the contractual
nature of its HR initiatives. The best approach may
be affirmatively declaring the initiative and the em-
ployee acknowledgement are overtly “contractual.”

The problem here is that outside the U.S., em-
ployment-at-will disclaimers and “this-is-not-
a-contract” disclaimers can serve as an escape
clause, freeing staff from having to comply with the
initiative precisely because it is “not a contract.” An
excellent example is the 2014 Canadian case Oliver
v. Sure Grip Controls, in which a Canadian provin-
cial supreme court held an American employer’s
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employment-at-will clause in its Canadian hand-
book rendered a severance pay cap unenforceable.!

The court opinion says: “I cannot conclude the
plaintiff’s [severance] damages should be limited
to those based in the Handbook. The Handbook...
made it clear that the Handbook ‘is not a contract
of employment...."”?

c. Non-signers
When a multinational insists on collecting staff
acknowledgments to a global HR initiative, head-
quarters far removed from “the field” may assume
that, ultimately, all employees worldwide will
sign on. But a 100% return rate on staff acknowl-
edgements is all but impossible across big global
employee populations. Where overseas staff prove
skeptical or hostile to the underlying global HR
initiative (particularly if employee representa-
tive bodies resist it), some stray employees may
openly refuse to sign acknowledgements. Others
may passive-aggressively neglect to return their
acknowledgements, even after repeated reminders
from the HR team. Indeed, hapless local HR may
be all but powerless to force employees—especially
powerful executives and labor representatives—to
sign or click “I accept.”

Local HR has little leverage here: Outside employ-
ment-at-will, an employer does not have good
cause to discipline a worker just for refusing or
neglecting to acknowledge something. In one
case, for example, a Beijing court reinstated a chief
guard who had been fired for refusing to acknowl-
edge a handbook update. 3

Non-signers of an employee acknowledgement
raise a serious “Achilles” heel” problem. A non-
signer who later violates the policy or rule, or who
later seeks to escape a restrictive benefit-plan term,
might argue he is exempt precisely because he
never signed.

Invoking co-workers’ executed acknowledgements
in his own favor, the recalcitrant non-signer may
argue the policy, rule, or plan reaches only those of
his colleagues who signed on and agreed to it. At
that point the multinational realizes—too late—it
would have been better off not collecting signed ac-
knowledgements at all. (This non-signer would not
have this particular argument without the employ-
ee acknowledgement process in the first place.)

d.Proof problems
In-house human resources teams may have unim-
pressive records retaining and tracking employee
acknowledgements over time. Three common
proof problems are sloppy recordkeeping, sloppy
follow-through, and sloppy computer verification:

* Sloppy recordkeeping: Years after staff across
far-flung offices were thought to have signed
or mouse-clicked some dimly remembered staff
acknowledgement, it can prove maddeningly
difficult for HR to dig out that one specific exe-
cuted form of this one particular employee who
now needs to be held accountable for complying
with a provision he now claims he never saw:
Surely Pranav must have submitted an acknowledge-
ment at some point...but where is it now?

e Sloppy follow-through: New-hires who “on-
board” after a cross-border code or HR policy
launch may never get asked to sign acknowl-
edgements. Even where the acknowledgement-
collection process worked in the first round, the
organization may fail to follow through collect-
ing acknowledgements going forward.

* Sloppy computer verification: Mouse-click ac-
knowledgements are notoriously hard to verify
after the fact, when a dispute later ends up in
court. Meeting the employer’s burden to prove
a given employee actually clicked “I accept”
one day long ago can be all but impossible years
later, under inflexible and antiquated evidence
rules in foreign courts with changing electronic-
signature proof requirements. Often the best the
I.T. team can do is to say: Eva must have acknowl-
edged it—or else she couldn’t have logged onto our
system! That might be true, but it is not likely
admissible evidence of an electronic signature.

Never insist on collecting employee acknowledge-
ments to a global HR initiative without a proactive strat-
egy accounting for each of these four logistical challenges.
One strategy, for example, is to time the employee ac-
knowledgement process to coincide with some significant
discretionary bonus payment, stock award, or pay raise—
confer the bonus, award or raise only in exchange for an
executed acknowledgement. Another strategy: Send the
relevant documents to employees by certified mail, scru-
pulously retaining postal receipts.

“Topics like discrimination, harassment,
diversity, background checking/testing,
and whistleblower hotline communications
can be more appropriate for bifurcated
dual versions, especially where the
sponsor multinational employs a clear
majority of its worldwide workforce at
headquarters with only small pockets of
staff abroad.”

Where collecting staff acknowledgements worldwide
is not feasible, consider alternatives. One alternative is
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seeking collective buy-in from employee representatives,
rather than individual employee acknowledgements,

in jurisdictions where employees are represented. An-
other alternative: The local HR team distributes relevant
documents personally to each employee (maybe handing
them out during a training session); HR representatives
then create (and sign) forms or log sheets memorializing
the date and circumstances under which each named
employee received the package.

Step 2: Decide on the Number of Versions

A multinational rolling out a new cross-border HR
initiative should first decide whether it can get away with
issuing one single global document worldwide, whether
to bifurcate dual versions, or whether to spin off distinct
local versions (or riders) for each affected country. These
three possible approaches—one policy, two policies, or
local country policies/riders—differ significantly. None
of the three approaches works best every time. Selecting
the most appropriate of the three approaches depends in
large part on the topic of the cross-border HR initiative.

“The bifurcated approach can be most
appropriate for topics like diversity and
reduction-in-force selection where U.S.
principles differ intrinsically from best
practices abroad.”

Topics like ethics, insider trading, and bribery lend
themselves to a single global version. Topics like discrim-
ination, harassment, diversity, background checking/
testing, and whistleblower hotline communications can
be more appropriate for bifurcated dual versions, espe-
cially where the sponsor multinational employs a clear
majority of its worldwide workforce at headquarters
with only small pockets of staff abroad. Inherently local
topics like holidays, vacation, overtime, and data protec-
tion may be most appropriate for aligned but separate
local country-by-country policies—or a single high-level
global policy plus local riders.

As to the pros and cons of these three approaches:

¢ Single global version: To promulgate just one
single cross-border HR initiative document offers
a streamlined and uniform global approach. One
single global version always seems simplest and
most conducive to cross-border alignment, and so
the single-version approach is usually the default.
Multinationals may say they need one global docu-
ment to impose a uniform global rule, to streamline
employee communications and to promote global
unity.

But a single global policy/code or benefits/com-
pensation plan document is not always ideal.
Rules, provisions, and benefits appropriate for
headquarters employees sometimes need tweaking
or reworking abroad. For example:

e Asingle global data protection policy risks
extending restrictive rules like the onerous data
protection laws of Europe to employee popula-
tions that do not otherwise enjoy or even expect
these protections.

¢ Asingle global anti-harassment policy that ties
the harassment prohibition to protected group
status is too narrow for jurisdictions that pro-
hibit so-called “moral harassment,” “bullying,”
“mobbing,” or “psycho-social harassment.” But
a global harassment policy that accommodates
the broad “moral harassment” concept may be
broader than the employer wants in jurisdic-
tions like the U.S.

e Asingle global vacation or overtime pay policy
might not work internationally without local
modifications because of inherently inconsistent
vacation and overtime pay laws from country
to country.

e Asingle global severance pay plan, equity
plan, or other employee benefits plan may be
unworkable internationally unless modified lo-
cally to account for local employment, benefits,
securities and tax laws. Clawback provisions in
plan documents are particularly susceptible to
varying local interpretations.

Bifurcated versions: Multinationals sometimes
launch a domestic HR policy at headquarters plus
a separate but aligned “rest-of-the-world” version
for overseas staff. The two-version approach tends
to be most common at multinationals with a strong
headquarters “center of gravity”—those that em-
ploy many at headquarters but only pockets of staff
scattered across foreign countries. Headquarters at
these organizations may want to avoid letting “the
tail wag the dog” by compromising a global HR
initiative to accommodate overseas complications
but “watering down” the program for the majority
of the organization’s staff based at headquarters.
This is particularly true where headquarters is in
the U.S. and subject to employment-at-will and
America’s unique, heavily litigated discrimination
laws. The bifurcated approach can be most appro-
priate for topics like diversity and reduction-in-
force selection where U.S. principles differ intrinsi-
cally from best practices abroad. For example, a
U.S. government contractor likely has no business
case for promulgating a global affirmative action

NYSBA Labor and Employment Law Journal | Spring 2017 | Vol. 42 | No. 1 17



policy that exports all the requirements on U.S.
government contractors—but it might issue a U.S.
affirmative action policy plus a broader rest-of-the-
world diversity policy.

Another context where the bifurcated approach
works well is the global whistleblower hotline: Re-
strictive hotline rules under European Union data
protection law compel a multinational to make
compromises for European hotline communica-
tions that headquarters often prefers to avoid mak-
ing in communications outside Europe. (This said,
scrupulously compliant organizations may make
separate tailored hotline communications across
European member states.)

¢ Local versions or riders: Employment laws differ
from country to country. The most compliant way
to impose any workforce initiative across more
than one country is to tweak the wording locally,
tailoring for each jurisdiction a version or rider
that accounts for local nuances. A recent Australian
case illustrates the issue. The court struck down a
U.S. multinational’s otherwise robust global sex
harassment policy because it glossed over a few
Australia-specific nuances and “made no reference
to the legislative foundation in Australia for the
prohibition on sexual harassment.”* The court in
that case seems to want multinationals to tweak
global policies to account for nuances of local coun-
try law.

Accounting for local differences is always a best
practice to the extent that ignoring local law and
custom is a bad practice. The tradeoff, of course,
is that coming up with aligned local versions or
riders can get unwieldy, expensive and slow, and
weakens the unifying character of a single global
initiative document. Also, in practice sometimes
some of the local versions get crafted less thor-
oughly than others, leaving gaps.

Step 3: Repeal and Align Older and Local Non-
Conforming Policies and Plans

Never launch a new or revised global HR initiative
by imposing it “on high” from headquarters, “damn the
torpedoes,” heedless of whatever the organization may
have done in the past. Instead, start by collecting, and
then repealing or aligning, all existing global and lo-
cal HR documents (policies, rules, plans) that speak to
the topic of the new initiative. Even look into unwritten
practices. For example, in issuing a new global severance
pay plan, first repeal any earlier global severance pay
plan, then align the new global plan with local sever-
ance pay plans, and finally remember to account for past
unwritten severance pay practices at overseas facilities.

This all sounds obvious, but multinationals often over-
look this “repeal and align” step, or do it incompletely or
half-heartedly.

This step breaks into three sub-issues: Repeal obso-
lete headquarters initiatives, align other HR policies, and
harmonize formal work rules.

* Repeal obsolete headquarters initiatives: A multina-
tional that issues, for example, a revised or updated
international code of ethics, global bribery policy
or regional sales compensation plan must repeal all
earlier versions floating around. Do not just slap the
latest and greatest updated version onto the com-
pany intranet; first, dig out and repeal each extant
obsolete version. Otherwise some hapless foreign
employee may later stumble across an old version
and assume it controls. Worse, some clever employ-
ee threatened with discipline for breaching a new
policy (or held to less-generous terms under a new
compensation plan) may exploit the organization’s
sloppiness, insisting a looser—but still extant on the
intranet—old version controls.

Align other HR policies: A more complex scenario
is reconciling the new headquarters code, rule,

or plan with inconsistent local offerings. In every
affected jurisdiction, repeal or reconcile dissonant
local HR policies, aligning them with the new head-
quarters code, policy and/or plan. This can be a big
job, but failing to do it gives locals leverage to flout
headquarters edicts.

Global headquarters initiatives often contain provi-
sions that clash with existing local HR communica-
tions on similar subjects. Even absent a head-on
conflict, if the subject of a headquarters policy over-
laps with any local HR policies, expect the language
to be inconsistent and susceptible to interpretation
disputes. For example, a global code of conduct
may address data protection, discrimination and
harassment, conflicts of interest and nepotism,
expense reimbursement, business gifts, and on-job
use of alcohol and drugs in ways inconsistent with
local affiliate protocols addressing these topics. As
another example, a global severance pay plan may
not align with severance pay clauses in overseas
individual or collective employment agreements.

Failing to harmonize a global initiative with local
offerings can cause real problems. Imagine, for
example, a local salesman who makes a big sale by
entertaining a government customer in a way that
complies with a loose local policy against overt
bribery but that violates a nuanced headquarters
policy on improper payments. Headquarters will
argue the strict global policy trumps the local
subsidiary’s lax local rule but the salesman, local
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management, and local labor judges may be sym-
pathetic to the counter-argument that the local rule
controls over the more distant headquarters edict—
especially if the local policy is in the local language
but the headquarters rule is in English (even if the
global policy has the boilerplate clause saying in
case of conflict the “stricter” standard applies).

Also, align the new global initiative with past over-
lapping headquarters initiatives. For example, a
new global bribery and payments policy better not
contradict the bribery and payments clause in the
existing global code of conduct.

¢ Harmonize formal work rules: Amend local work
rules to accommodate or incorporate by reference
global headquarters mandates. Jurisdictions in-
cluding Belgium, Chile, Colombia, France, Greece,
Japan, Korea, Poland, and Slovakia force local
employers to issue formal work rules (or so-called
“internal regulations”) listing every infraction sub-
ject to discipline. Some jurisdictions impose their
written work rules mandate only at workforces ex-
ceeding a minimum size—ten employees in Japan,
for example. The policy behind these mandates is
workplace due process, analogous to the Ameri-
can criminal procedure ban on ex post facto laws:
Employers should not be allowed to discipline
workers for would-be infractions never previously
prohibited.

Local work rules present a real hurdle when
headquarters launches a cross-border rule, code, or
policy. Imagine, for example, a multinational with
a tough global insider trading policy whose Seoul
affiliate had issued Korean work rules containing
(say) 23 listed infractions—but without a specific
rule on buying and selling stock. If the husband

of some employee sold company stock during a
blackout period, can the employer fire the wife

for his infraction? Expect the employee to argue
the dismissal is illegal as not grounded in a viola-
tion of one of the 23 posted rules—the employer is
invoking a rule on insider trading it never properly
posted. A Korean labor court may reinstate with
back pay. Headquarters forgot to require its subsid-
iary to amend its posted work rules to incorporate
the global policy.

Step 4: Enlist Overseas Affiliates to Adopt, Ratify,
and Impose the Headquarters Initiative Directly
on Local Staff

Multinationals typically employ staff worldwide
through a network of local subsidiary affiliates—sepa-
rately incorporated overseas employer subsidiaries and
affiliates. Often the text of a multinational’s global HR

initiative purports to address “our employees world-
wide” even where the headquarters corporation does not
directly employ “our” overseas staff and is merely the
stockholder or parent company of separately incorporat-
ed foreign employer entities. For example, headquarters
might be a Delaware corporation called “Acme Widget
Company, Inc.” and Acme factory workers in Mexico
might be employees of a separate entity incorporated
under Mexican law, perhaps “Acme Widget Compania de
México, S.A. de C.V.”

This reality of international business structure has
profound effects on how a multinational should impose
a global HR initiative. The big but often overlooked legal
challenge is that a mother corporation launching a global
HR initiative rarely has “privity of employment contract”
with (that is, rarely directly employs) affected overseas
staff. The global HR initiative will impose rules on, or
deliver pay or benefits to, people with whom the sponsor
has no direct legal relationship.

Too often multinational headquarters considers this
issue a technicality (if headquarters thinks of it at all).
Headquarters may just push ahead, issuing its global HR
initiative directly, bluntly addressing it to “our employees
worldwide” even though the headquarters entity, itself,
does not employ anyone overseas other than perhaps a
handful of seconded expatriates.

® The problem—Why a headquarters entity should
avoid imposing a global HR initiative directly
on affiliate staff: The mistake of a headquarters
entity purporting to impose a global HR initiative
directly on overseas affiliates’ staff can trigger four
potentially significant grounds for liability expo-
sure: (a) headquarters permanent establishment (b)
headquarters as co-, dual-, and/or joint-employer
(c) void or impotent rule and (d) payroll law
compliance:

a. Headquarters permanent establishment: For
corporate and tax reasons, a multinational
headquarters entity often stakes out the position
that it does not transact business overseas. The
headquarters entity defends the position that
the conglomerate transacts business in overseas
markets only through its network of locally
incorporated foreign subsidiaries and affiliates.
Only the local entities file local corporate regis-
trations, file local tax returns, and are subject to
local court jurisdiction.

But what if a multinational’s headquarters
entity sets terms and conditions of employ-
ment for staff in foreign jurisdictions by directly
issuing detailed HR codes, policies, and plans
for overseas workplaces? Perhaps directly set-
ting detailed terms and conditions for overseas
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workforces meets the definition of doing or
“transacting” business in the jurisdiction and
so triggers (or is a factor that with other factors
triggers) a so-called “permanent establishment”
subject to corporate registration, corporate

tax filing mandates, and personal jurisdiction.
Multinationals usually take steps to avoid such
a potentially catastrophic result.

. Headquarters as co-, dual-, and/or joint-em-

ployer: If a multinational headquarters entity
sets terms and conditions of employment over-
seas by directly imposing HR initiatives (codes,
policies, and plans) on overseas staff, then an
employee in a dispute might sue both the local
employer entity as well as the headquarters
parent entity as co-defendants, arguing head-
quarters is a co-, dual-, and/or joint-employer
precisely because it set terms and conditions of
employment via its global HR initiatives (codes,
policies, and plans). This is not just a theory;
this claim gets asserted in labor courts regu-
larly, particularly in Latin America and even in
the United States.’

U.S. parent companies usually avoid taking
steps that could be argued to set terms and
conditions of employment for staff not on the
parent’s own payroll—think of “double breast-
ed” construction contractors and fast food
franchisors. Be as careful when issuing global
HR initiatives.

Void or impotent rule: Few jurisdictions will
enforce a would-be workplace rule or policy
that the employer never bothered to promul-
gate. A work rule issued by a foreign overseas
parent—for example, an anti-bribery rule in a
headquarters-issued global code of conduct—
may be unenforceable if the actual employer
(the local entity) never ratified, adopted, or
implemented it.

A clear example is Russia, which requires that
the “management body” (board of directors) of
a Russian-incorporated entity formally approve
and implement any workplace policy imposed
on company staff. A work rule issued by a for-
eign overseas parent—think of the anti-bribery
provision in the headquarters global code of
conduct—may be unenforceable if never imple-
mented by the Russian subsidiary. The same
analysis applies worldwide where the local
subsidiary’s corporate by-laws or “statutes” re-
quire a director resolution to implement a new
company policy.

For that matter, corporate law analysis aside,
any employee anywhere in the world disci-
plined for violating a headquarters-issued man-
date can raise the technical argument under em-
ployment law that a rule is unenforceable if the
local employer never issued or ratified it. The
would-be “rule” is just a precatory statement of
a third party with no power to set employment
policy in this workplace. Employment law does
not force workers to comply with wishes of
third parties, even those that might happen to
own stock in the employer.

d. Payroll law compliance: Where a multinational
issues a global compensation or benefits plan,
even if headquarters itself will fund the benefit,
the organization is likely subject to local payroll
laws requiring reporting, withholding, and/
or contributions to local tax and social security
agencies. Without a local taxpayer identification
number and with no local business presence,
the headquarters entity is probably in no posi-
tion to tender compensation or benefits under
the plan directly to overseas staff. Headquarters
may have to enlist local subsidiaries to tender
payments funded by headquarters. Subsidiaries
may have to ratify the plan.

* The solution—Enlist affiliates to adopt, ratify, and

impose the headquarters initiative directly on
their own staff: Fortunately there is a conceptually
simple solution, almost a “magic bullet” for resolv-
ing all four of these potentially serious problems:
Headquarters imposes the global HR initiative

on its overseas employer affiliate entities, but not
on any overseas employees as individuals. Head-
quarters enlists each overseas employer affiliate in
the new initiative, requiring it to adopt, ratify, and
impose the initiative more or less verbatim on local
staff.

As a practical matter, this means that when launch-
ing some new global HR initiative, headquar-

ters should engage each affiliate worldwide that
employs affected staff, pushing down the task of
adopting and ratifying the initiative locally, impos-
ing it on each affiliate’s own respective workforce.
Instruct overseas management to take whatever
steps necessary under local law and custom to
implement the initiative locally. Management of
each affiliate must do whatever it usually does
when launching an analogous but home-grown
HR initiative (whether that initiative be an advi-
sory guideline, HR program, binding work rule,

or employee benefit) so it sticks and protects the
employer’s interests.

20
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Specifically which particular steps local manage-
ment needs to take to adopt, ratify, and impose a
new global HR initiative depends on three factors:
(1) what type of HR initiative it is—advisory guide-
line, HR program, binding work rule, or employee
benefit, (2) the requirements of local law and local
past practices for launching this particular type of
HR initiative, and (3) which implementation tasks
headquarters retains responsibility for at the global
level, versus which ones get pushed down to local
affiliates.

Depending on these three factors, local overseas
affiliates might have to take some or all of the
following steps to adopt, ratify, and impose the
headquarters HR initiative on local staff:

All-hands transmission memo: At minimum, for
an overseas affiliate to adopt, ratify, and impose a
headquarters HR initiative on local staff requires
the local country director—the local affiliate’s top
officer—to issue an all-hands employee commu-
nication (memo, email, intranet posting) attaching
the initiative document and saying something to
the effect of: Please read the attached, from our cor-
porate headquarters. Going forward, this applies
to you as our own local policy. We require you
comply with the provisions in this attached docu-
ment on the job every day. If headquarters wants
to collect staff acknowledgements (see “Step 1,”
above), instruct the local HR team to get acknowl-
edgements to this country director transmission
memo.

If the global HR initiative purports to reach not
only staff but also non-employee “business part-
ners” (consultants and independent contractors),
then local management’s transmission memo
will also have to address non-employee services
providers. Be careful not to impose the initiative
on non-employees in a way that undermines the
legitimacy of their classification status.

Standing policy going forward: Going forward
(after issuing the transmission memo), local man-
agement should include some reference to this
headquarters initiative within its standing package
of local HR rules, policies, and offerings. New hires

Local version or local rider: The content of the
particular global HR initiative might raise techni-
cal issues that push local overseas management to
insist on making tweaks, spinning off a separate
but aligned local version or local rider. (See “Step
2,” above). As one example, a global whistleblower
hotline communication will likely need local modi-
fications in Continental Europe.

Local work rules/policies amendment: As men-
tioned, if the global HR initiative amounts to (or
contains) new staff rules, and if the local overseas
affiliate has issued a formal “work rules” docu-
ment, local overseas management might have to
amend existing work rules to accommodate or ref-
erence the global initiative. Or a local affiliate might
have to amend or repeal otherwise inconsistent
local HR policies. (See “Step 3,” above.)

Translation: Where headquarters issues its global
HR initiative document in English only, in some
jurisdictions a local language translation might be
advisable or mandatory. (See “Step 5,” below.)

Employee consultation: Local labor law may
require consulting with employee representatives
before imposing certain new initiatives. Whether
consultation is necessary also depends on the na-
ture of internal collective bargaining relationships.
(See “Step 6,” below.)

Government filing and other legally mandated
steps: In some countries, law requires filing or reg-
istering documents regarding certain HR initiatives
with government labor or data protection agencies.
Some global initiatives in some countries might
require formal employee notices, employee con-
sents, or other legally mandated steps. (See “Step
7,” below.)

Global compensation/benefit plan: As mentioned,
where the global HR initiative is a compensation or
benefits plan, even where headquarters funds the
program, local overseas payroll laws might apply.
Overseas subsidiaries might have to tender pay-
ments in the first instance, even if reimbursed by
headquarters.

When enlisting local management to take these

might need to receive a copy. implementation steps to adopt, ratify, and impose a global

HR initiative on local workforces, headquarters should
set a firm implementation deadline. After the deadline,
follow up and require local managers to prove they
complied. Once they have, headquarters becomes free to
post the initiative documentation on its global intranet
portal or otherwise communicate globally, directly from
headquarters, treating the global initiative as a headquar-
ters program. If in the future a challenge arises overseas

e Board of directors ratification: As mentioned,
corporate law in some jurisdictions (Russia, for
example) and bylaws of some overseas subsidiaries
require that the board of directors of a local em-
ployer affiliate pass a resolution adopting certain
HR initiatives. Do this if required.
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alleging one of the four implementation shortcomings
we discussed (headquarters permanent establishment;
headquarters as co-, dual-, and/or joint-employer; void
or impotent rule; payroll law compliance), the local
overseas affiliate can argue that it—not headquarters—
directly imposed this initiative on its own local staff. Yes,
for convenience, clarity, efficiency, and global alignment
headquarters adopted a sort of “shared services” model,
posting or communicating information about the initia-
tive company-wide on globally accessible platforms. And
yes, headquarters administered this particular program.
But (the local overseas affiliate will argue) this initiative
reaches each respective local overseas employee because
the local employer affiliate adopted, ratified, and im-
posed the program directly.

Step 5: Translate Employee Communications
About the Global Initiative As Required

A multinational that believes workforces across its
overseas facilities speak fluent English may prefer the
speed, simplicity, and cost-savings of global HR com-
munications in a single English-language version. Some
multinationals have designated English their “official
company language”—even some headquartered outside
the English-speaking world.

Unfortunately, even where a single English-language
package of global HR documents and communications
might otherwise be practical, the texts might be subject to
language or translation mandates. Having declared Eng-
lish “our official company language” does not confer a
license to violate the world’s language and translation
laws. Depending on the nature of a global HR initia-
tive and on the countries involved, headquarters might
need a global translation strategy. Ascertain which of the
affected non-English-speaking jurisdictions prohibit HR
communications or work rules in a foreign language, and
craft a strategy to comply.

“But factor in penalties for violating
language and translation laws, which
range widely, from stratospheric to zero.”

These language and translation mandates are nu-
anced—more complex than a simple yes-or-no answer to
the binary question. Does local law compel us to trans-
late? Countries around the world impose language and
translation legal rules in four discrete tiers:

(1) flat prohibitions that impose a penalty if the
employer communicates with staff or issues
work rules in a foreign language;

(2) enforceability prohibitions that nullify an em
ployer initiative if certain HR documents or

employee communications appear in a foreign
language;

(3) de facto translation requirements that do not ad
dress language/translation at all but that require
employers to present certain documents to gov
ernment agencies or worker representatives—and
that deem foreign-language versions not to
comply, and

(4) fraud, duress, and hostile reception in local pro
ceedings; that is, legal regimes that do not invali
date foreign-language employer communications
per se but that strictly construe foreign-language
HR documents, reluctant to enforce them against
local staff.

A multinational promulgating a global HR initiative
will be primarily interested in the first- and second-tier
jurisdictions—those that flatly prohibit or nullify English-
only text. Depending on the content of the initiative,
Belgium, Chile, France, Iraq, Kuwait, Mongolia, Portugal,
Quebec, Turkey, Venezuela, much of Central America,
and other places can fall into these first two tiers. But
factor in penalties for violating language and translation
laws, which range widely, from stratospheric to zero:

* One multinational once got fined €500,000 plus
€20,000 per day for distributing English-language
HR documents to French staff in violation of
France’s Loi Toubon language law.°

o At the other extreme, Kuwait’s Arabic-language
HR communications mandate does not impose any
monetary penalty at all.”

Step 6: Comply With Collective Consultation
Obligations

Management cannot necessarily implement a new
HR initiative unilaterally as a fait acompli. Getting a global
HR initiative to “stick”—making its terms enforceable
against an employee who may later violate them—often
requires complying with collective labor obligations,
consulting or bargaining over the proposed initiative in
affected countries with local worker representatives such
as trade union “cells,” works councils, health and safety
committees, employee advocates, employee delegations,
worker ombudsmen, and the like.

Labor laws worldwide impose consultation require-
ments analogous to the idea of a “mandatory subject of
bargaining” under U.S. labor law—employers around
the world cannot necessarily change terms or conditions
of employment by unilaterally launching new policies,
rules, or even benefits until sitting down with worker rep-
resentatives and “informing and consulting” (in Germa-
ny, sometimes, “co-determining”) or bargaining over the
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Donald C. Dowling, Jr. practices inter-
national employment law in New York City.

proposed initiative. The consultation/bargaining obliga-
tion can be particularly daunting where management’s
proposal might materially decrease terms and conditions
of employment for at least some staff.

“When launching a global HR initiative,
talk to overseas management-side
labor liaisons—management’s local
in-house teams that bargain with
worker representatives on behalf of the
employer.”

Usually this consultation/bargaining obligation
arises only where management already has an ongoing
bargaining relationship with a standing body of worker
representatives (which is common in many jurisdic-
tions)—but China, Japan and under a few extreme
scenarios European countries actually impose duties to
consult or bargain with worker representatives over man-
agement proposals even where the employer is union-
free and has no standing labor relationships.

Expect a consultation/bargaining obligation to reach
most any global HR initiative that headquarters wants
to launch. Labor law worldwide teems with unfair labor
practice cases arising out of unilaterally implemented
headquarters initiatives. Just as U.S. labor law requires
unionized employers to bargain over changes to HR
policies as mundane as dress codes,? the consultation/
bargaining obligation abroad can reach routine changes
in work rules.? In one famous case, a German labor court
invalidated an American headquarters-issued code of
ethics in Germany because the German subsidiary had
not consulted over the code with its German works
council. 1

“A random drug testing policy might
spark blowback in a data privacy-sensitive
jurisdiction like Continental Europe.”

When launching a global HR initiative, talk to over-
seas management-side labor liaisons—management’s
local in-house teams that bargain with worker represen-
tatives on behalf of the employer. Give them an early
“heads-up” about the incoming initiative. Strategize over
local labor consultation/bargaining dynamics and tim-

ing. Take the steps necessary to comply with local em-
ployee consultation obligations.

Step 7: Make Any Mandatory Government Filings
and Take Any Other Legally Mandated Technical
Steps

One part of launching a global HR initiative is com-
plying with local government filing mandates. Certain
jurisdictions require employers to file documents disclos-
ing various internal HR programs. For example, publicly
traded American companies often file their codes of
conduct, insider trading policies, whistleblower hotline
policies, and stock option plans with the U.S. Securities
Exchange Commission (“SEC”), and U.S. federal govern-
ment contractors routinely make government disclosures
regarding their affirmative action plans to the U.S. Office
of Federal Contract Compliance Programs (“OFCCP”).
ERISA-regulated employee benefit plans might get filed
with the IRS. Similarly, employers overseas may have to
file papers disclosing certain HR programs to local gov-
ernment agencies. But the very American multinationals
that scrupulously make all their SEC, OFCCP, and ERISA
filings might resist or overlook obligations to submit
internal HR documents to foreign governments.

Filing or registering certain HR codes, policies or
plans with foreign governments may indeed be neces-
sary to make these initiatives effective locally. For ex-
ample, French employers must file codes of conduct
with France’s Labor Inspectorate or a French labor court.
Chilean employers must file any HR policy inconsistent
with company work rules (Reglamentos Internos de Orden,
Higiene y Seguridad) with the Chilean Labor Board or Min-
istry of Health. And certain data protection authorities in
Europe require employers to disclose internal HR systems
that “process” employee data (payroll systems, human
resources information systems, whistleblower hotlines,
travel-tracking software, and the like). Also, global equity
and stock option plans might trigger filing requirements
with local tax and securities regulators.

Be sure to make whatever overseas filings are neces-
sary as to a global HR initiative. Also take whatever other
legally mandated technical steps the global initiative
triggers. For example, depending on the nature of the
initiative and the jurisdictions at issue, legally mandated
technical steps beyond government filings may include:

* making formal notifications to employees about HR
data being processed,

e collecting employee consents,

¢ amending subsidiary-to-headquarters data export
agreements, and
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¢ renegotiating contracts with local HR services
providers.

Step 8: Account for Employee Vested Rights

In discussing how to launch a new global HR initia-
tive, for the most part we have addressed initiatives that
make neutral or forward-looking changes with no signifi-
cant deleterious impact on employees—policies, rules,
or codes enforceable in the future, as circumstances arise
going forward, and new plans that award extra benefits.
But some global HR initiatives immediately and materi-
ally reduce the pay or employment terms of at least some
staff, here and now. For example, a new regional sales
compensation plan might reduce commissions effective
immediately. Or a new global no-smoking policy may be
intolerable to heavy smokers in countries that still toler-
ate workplace tobacco. A global co-worker dating restric-
tion might disrupt a branch office full of open workplace
romances. A random drug testing policy might spark
blowback in a data privacy-sensitive jurisdiction like
Continental Europe.

“The new bribery policy may be fully
enforceable, but that legacy ethics code
could be vulnerable to real enforceability
challenges.”

Outside employment-at-will, employees enjoy
“vested rights” in their current terms and conditions of
employment. Management cannot necessarily abrogate
those rights unilaterally. Where a new global HR initia-
tive materially cuts terms or conditions of employment
abroad, the employer will have to take steps to account
for the infringement on vested rights. These initiatives
require a special, tailored strategy consistent with appli-
cable law.

Step 9: Correct Oversights In Previous Initiatives

In rolling out a new global HR initiative scrupu-
lously accounting for the above eight steps, along the
way headquarters might discover that previous company
initiatives launched less rigorously. For example, imagine
that a headquarters team rolling out a new version of the
global bribery/improper payments policy duly accounts
for our eight logistical steps—but along the way real-
izes that, years before, headquarters had rushed out the
current global code of ethics without touching all these
procedural bases. The new bribery policy may be fully
enforceable, but that legacy ethics code could be vul-
nerable to real enforceability challenges. Perhaps some
salesman at the Paris office could violate the ethics code
but then argue it is not binding because the Paris sub-
sidiary entity never adopted or ratified it. Or maybe the

salesman could point out the code is in English, violating
the Loi Tubon French language law. Or there might be an
argument management never consulted over the eth-

ics code with the Paris works council. And perhaps the
salesman’s electronic assent acknowledging the code is
inadmissible under French evidence rules.

We discussed the eight logistical issues above in the
context of launching a new global HR initiative before it
“goes live.” But many global HR initiatives already pro-
mulgated and purportedly in place today originally got
rolled out without scrupulous attention to all the process
steps. These codes, rules, policies, and plans could suffer
from shortcomings exposing them to viable enforceabil-
ity challenges. Where a multinational failed properly to
implement its current package of cross-border codes of
conduct, work rules, HR policies, and international ben-
efits offerings, a best practice is to “backstop”—go back
and correct oversights in implementation. The alternative
is to proceed unprotected, with possibly unenforceable
rules and programs.

LR

A multinational headquarters launching a global HR
initiative—a cross-border employment rule, staff rule on
a business topic beyond HR, or compensation/benefits
offering—naturally focuses first on content: What should
the text of our new cross-border policy, code, rule or ben-
efits plan say? But drafting the content of the global HR
initiative is merely the first stage in a two-stage process.
After coming up with the documents that constitute the
new initiative, headquarters needs to answer an entirely
separate, often more complex question: How are we
going to launch this program in a way that effectively
imposes it on our staff overseas? That breaks down into a
number of vital logistical steps. To overlook these process
issues could threaten the entire initiative.
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Prevailing Wage Laws: Laboring and Lobbying for

Prevailing Reform
By Nicole Zollat

Introduction

Prevailing wage laws aim to protect workers’ rights
and set a labor wage floor on public works projects in
the construction industry. These laws exist on the federal,
state and local levels of government, and are the subject
of a great deal of litigation because of the procedural
and substantive differences between their federal and
state enactments. In New York, specifically, the issue of
whether administrative remedies must be exhausted
before commencing litigation involving a claim of wage
underpayment yields different results depending on
the court in which the claim is brought. Recently, in Isufi
v. Prometal Constr., Inc., these issues were brought to the
forefront and showcased the inherent disconnect between
federal and state prevailing wage laws.

“If the WHD concludes that a violation
has occurred, it will provide the
contractor with the amount of the
underpayment.”

This article focuses on the differences between fed-
eral prevailing wage laws and New York State prevailing
wage laws, the issues that arise because of the unresolved
issue of preemption, and calls on the Supreme Court of
the United States to decide a case with similar issues.
This article aims to lessen the already muddy waters of
this vexing problem and provide guidance to resolve the
issue. First, this article will explain the history of prevail-
ing wage laws at the federal and state levels and when
they are applicable. Then, it will uncover the flaws of
prevailing wage laws and how federal and state courts
have differed in deciding whether laborers can bring a
private right of action when they have been denied the
prevailing wage rate. Finally, this article will suggest,
once again, that the Supreme Court should grant certio-
rari to resolve this ongoing conflict of law.

Overview of Statutory Prevailing Wage Laws
Davis-Bacon and Related Acts

On the federal level, prevailing wage laws are set
forth in the Davis-Bacon Act (“Davis-Bacon”).?2 Davis-
Bacon was first introduced in the 1930s as a measure to
prevent federal projects from being awarded to cheap,
immigrant work; it established a wage floor so that
contractors would not cut wages in order to achieve the
lowest bid by paying subminimum wages to migrant
workers.? There are four requirements for coverage

under Davis-Bacon. First, the contract must be for an
amount in excess of $2,000.00.% Second, the contract must
be one for “construction, alteration, or repair,” as those
terms are defined by controlling authorities.® Third, the
construction, alteration and repair work contemplated

by the contract must be performed on “public buildings
and public works of the Government or the District of
Columbia that are located in a State or the District of
Columbia.”® Fourth, the contract must be one which
“requires or involves the employment of mechanics or
laborers” directly upon the site of work. Davis-Bacon “is a
minimum wage law designed for the benefit of construc-
tion workers.”” Under the Davis-Bacon “related acts,”
prevailing wage provisions have also been added to
numerous other laws, so that projects that receive federal
aid also call upon contractors to pay the prevailing wage.®

New York Labor Law

New York has adopted its own “little” Davis-Bacon
law to ensure prevailing wages are paid to workers on
public works projects. New York’s prevailing wage law
provides that no “laborer, worker or mechanic, in the
employ of a contractor or sub-contractor engaged in
the performance of any public work, shall...be paid less
than the rate of wages prevailing in the same trade or
occupation in the locality.”® Statutorily, the wages to be
paid in New York on a public project “shall not be less
than the prevailing rate of wages.”'° Although it is not the
focus of this article, it should be noted that Article 8 of
the New York Labor Law, which applies to public works
projects, requires a plaintiff laborer to exhaust all ad-
ministrative remedies before bringing a private right of
action under § 220 of New York Labor Law.!!

If a subcontractor is found to have a
violation of underpayment, a prime
contractor may withhold payment to the
subcontractor.

Overview of Prevailing Wage Case Law
Bringing a Claim in Federal Court Under Davis-Bacon

Laborers must exhaust all administrative remedies
under Davis-Bacon before they can commence a private
action against a contractor and its surety.!? According to
the Department of Labor’s (“DOL”) Prevailing Wage Re-
source Book, a laborer must go through a lengthy process
in order to recover wages owed to that worker.!®
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Alaborer must first file a complaint with the DOL’s
Wage and Hour Division (“WHD”), or the relevant ad-
ministrative agency contracted on the specific project.}
The DOL will then commence an investigation of the
contractor after sending a letter to the company. This
investigation includes examining the laborers’ classifi-
cations, confirming that the correct wage determinations
are incorporated into the prime contract, and ensuring
prevailing wages are being paid by examining certified
payroll records. If the WHD concludes that a viola-
tion has occurred, it will provide the contractor with the
amount of the underpayment. If back wages are owed
to employees, the DOL investigator will request pay-
ment of back wages.!® The contractor will then have an
opportunity to respond to the alleged violations and/or
provide additional information to the WHD. If a subcon-
tractor is found to have a violation of underpayment, a
prime contractor may withhold payment to the subcon-
tractor. If the contractor refuses to pay back wages, the
file is forwarded to the appropriate WHD Regional Of-
fice for review, collection of back wages, and debarment
consideration.'®

“Although Davis-Bacon exists for the
benefit of laborers who perform work
on federal contracts, the ability of
laborers to bring suit under the Act is
limited.”

In “refusal to pay” cases, if factual issues are in dis-
pute, the WHD offers the contractors an opportunity to
request a hearing before an administrative law judge.!’ If
the contractor wants a review of the ruling issued by
the Administrator, the contractor can file a petition for
review with the Administrative Review Board within
30 days of the date of the ruling, with a copy to the
Administrator.® If the contractor timely files an appeal,
the findings and/or ruling of the Administrator shall
be inoperative unless and until the decision is upheld
by the Administrative Law Judge or the Administrative
Review Board.?®

The administrative process outlined above must be
fully exhausted before a laborer may sue a contractor
or its surety. After administrative remedies have been
exhausted,

if the accrued payments withheld [by
the agency] under the terms of the con-
tract are insufficient to reimburse all the
laborers and mechanics who have not
been paid the wages required under this
subchapter, [then] the laborers and me-
chanics have the same right to bring
a civil action and intervene against the
contractor and the contractor’s sure-

Nicole Zolla is a third-year law student at Brooklyn
Law School, where she serves as President of Brooklyn
Law School’s Labor and Employment Law Association.

ties as is conferred by law on persons
furnishing labor or materials.?°

This type of claim against a contractor’s surety,
stemming from Section 3 of Davis-Bacon, requires ad-
ministrative recourse first.

It follows that Section 3 claims must
meet two requirements. First, as the

text expressly states, laborers may bring
a claim only if funds withheld by the
agency are insufficient to fully reimburse
all laborers who are entitled to prevail-
ing wages. Second, a laborer may bring
a claim only if the federal government—
that is, either the contracting agency or
the DOL—has administratively deter-
mined that the contractor or subcontrac-
tor has failed to pay prevailing wages.
Although this second requirement is not
expressly stated, it is strongly implied
by both the text and the structure of the
statute.?!

The statute’s requirement that “the accrued payments
withheld [by the agency] under the terms of the contract
[must be] insufficient to reimburse all the laborers and
mechanics” assumes that there has been an administra-
tive determination that prevailing wages were not paid;
without such a determination, there would be no basis for
withholding accrued payments.??

Exhausting all remedies “means using all steps that
the agency holds out, and doing so properly (so that the
agency addresses the issues on the merits).”?* A plaintiff
must invoke all available administrative mechanisms,
including appeals, “through the highest level for each
claim.”?* The defendants bear the burden of demonstrat-
ing that Plaintiff’s claim is not exhausted.?® “[A] motion
to dismiss pursuant to Rule 12(b)(6) for failure to ex-
haust should be granted only if ‘nonexhaustion is clear
from the face of the complaint.””?® “[B]y characterizing
non-exhaustion as an affirmative defense, the Second Cir-
cuit suggests that the issue of exhaustion is generally not
amenable to resolution by way of a motion to dismiss.?’
Further, permitting a section 3 claim to go forward ab-
sent an administrative determination would raise the risk
of inconsistent rulings by the DOL and the Court about
whether a violation has occurred.?

Although Davis-Bacon exists for the benefit of
laborers who perform work on federal contracts, the
ability of laborers to bring suit under the Act is limited. In
Grochowski v. Phoenix Construction, the Circuit Court held
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that “the Davis-Bacon Act does not include a general,
implied right of action for laborers, even if the con-
tract is covered by the Act, and, moreover, that labor-
ers cannot recover Davis-Bacon Act wages by bringing
state law contract claims or claims under the federal Fair
Labor Standards Act.”?? Such suits, the Circuit Court ob-
served, would be inconsistent with the legislative scheme
calling for administrative enforcement of the Act.
“Under the [Davis-Bacon Act], an aggrieved employee
is limited to those administrative mechanisms set forth
in the text of the statute.”

Grochowski is a landmark decision for contractors and
remains good law, but its rationale is questionable at best.
The Grochowski court distinguished itself from its previ-
ous decision in Chan v. City of New York, where plaintiffs
were allowed to assert their Davis-Bacon rights to
prevailing wages by claiming a violation of their consti-
tutional rights under 42 U.S.C. § 1983.% The rationale
of preemption in Grochowski is inconsistent with the
court’s willingness to allow such rights of action as in
Chan. It is also inconsistent with cases in other circuits
where Davis-Bacon claims were permitted.3!

Bringing a Claim in State Court Under Breach of
Contract

While it is well settled that there is no private right
of action under Davis-Bacon, laborers have been able to
litigate underpayment claims as third-party beneficia-
ries under a breach of contract cause of action in New
York state court, since the general contractor has obliga-
tions per its contract with an agency to ensure contrac-
tors downstream are paid prevailing wages.® This has
essentially allowed laborers to circumvent Davis-Bacon
administrative remedy requirements.

“Frivolous lawsuits can be burdensome,
defaming and expensive for contractors
to defend, but this is not an
acceptable defense because procedures
are well settled in order to avoid
frivolous claims.”

Further, defendant contractors are unable to argue
that Davis-Bacon preempts state law, since the text of
Davis-Bacon does not explicitly address preemption.

In Cox v. NAP Construction Company, Inc., the New York
Court of Appeals provided: “To say that Congress, in
enacting the DBA, did not intend to create a federal
right of action is not to say that Congress intended to
prohibit, or preempt, state claims.”*® The court in Cox
further explained this rationale: since Davis-Bacon did
not expressly preempt state claims, it was not Congress’
intention for Davis-Bacon to preempt state claims, and
cannot be read as such. Congress would not have ordi-
narily preempted state law implicitly.*

When a federal statute does not expressly preempt
state law, there are two other instances where preemption
may still be found.®® Federal preemption exists when
Congress has “completely displaced state regulation in a
specific area” or where state law actually conflicts with
federal law.*® In regards to prevailing wage law, neither
of these two conditions have been met. Congress has not
completely displaced state regulation, since the federal
statute requires Davis-Bacon prevailing wage rates to
be included in federally funded contracts (for example,
contracts with state or local entities). Second, prevailing
wage state law does not actually conflict with federal law.
Further, during the early stages of Davis-Bacon enforce-
ment, President Hoover argued that existing state rem-
edies were preferable to newly created federal ones. Here,
it is clearly demonstrated that any breach of its stipula-
tions can and should be treated like any other breach of
any contract.3’

Cox remains good law in New York State and
has been the paramount case for laborers to see that
contractors be held accountable when they were denied
proper wages. The court in Cox noted that the defendant
contractor urged them to adopt the Grochowski view
that since Davis-Bacon, on a federal level, provides no
right of action, there can be no state claim either, since
allowing state claims would be “an impermissible ‘end
run’ around [Davis-Bacon].”3® Cox found no merit to this
claim. This flawed reasoning does exactly what it sets
out to “avoid”—that is, it creates an impermissible end-
run around lawful claims made when a contractor takes
advantage of his laborers and denies him proper wages.
To make individual laborers file administrative claims
against his employer, a detailed and lengthy process that
likely takes years before coming to an administrative de-
termination, is unduly burdensome when said laborer
has a contract in which his employer contractor clearly
breached. Even though the contract requires Davis-Bacon
prevailing wages, the issue is simply that it is still a
contract, and that contract was breached. Inclusion of
Davis-Bacon principles should not delay litigation for
these laborers in state court because defendant contrac-
tors attempt several different ways to deny laborers of
their rights.

“It follows that this case, like many
others, would benefit from a Supreme
Court decision addressing the issues at
hand.”

When laborers bring suit in state court on breach
of contract claims, they must assert that they bring the
claim because the laborers are third-party beneficiaries
of the contract between the contractor and the agency
granting the public work project. Although New York
case law has not developed a standard for third-party
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beneficiary claims, New York State courts have permit-
ted them, despite contractors’” attempts to assert that it
is frivolous litigation, or a “fishing expedition” where

class actions are commenced only in the hope of find-
ing underpayment.

Frivolous lawsuits can be burdensome, defaming
and expensive for contractors to defend, but this is not
an acceptable defense because procedures are well
settled in order to avoid frivolous claims. New York
State courts have been shown to order the dismissal of
laborers” underpayment claims under breach of contract
if the pleadings were too broad, vague, and resembled
a type of “fishing expedition” that would only show
underpayment when discovery commenced.® It is well
established that the pleadings must be particular enough
to provide the court and the parties with notice of the
transaction or occurrences to be proved in the action.*
The Complaint must include that “[s]tatements...be suf-
ficiently particular to give the court and parties notice of
the transactions, occurrences, or series of transactions
or occurrences, intended to be proved and the material
elements of each cause of action or defense.”*!

“The Second Circuit’s opinion stands
alone: Its decision differs from the
Seventh Circuit, New York Court of
Appeals, and Montana Supreme Court.”

Further, a motion to dismiss would be granted if
the plaintiff did not perform his obligation under the
contract, further protecting the contractor from labor-
ers seeking to exploit them and misusing the legal rights
afforded to them.*?

Recent Litigation: The Isufi Case

Isufi v. Prometal Constr. is a recent case that demon-
strates these reoccurring issues that plague prevailing
wage law. In this case, the plaintiffs are a class of simi-
larly situated laborers who were previously employed
by defendant Prometal Construction.®® The court in Isufi
noted that “[t]he forum where plaintiffs litigate the action
may be dispositive of their claims.”#* The opinion re-
visited the issue of preemption under Grochowski and
Cox, and noted that although both cases had almost
identical facts, the ability to bring a private right of action
changed the outcome for each case.”® Here, defendant
argues that since the contract between them and the
government agency (here, the New York City Housing
Authority) was in excess of $2,000.00, the plaintiffs
are statutorily barred from bringing this state law claim
because Davis-Bacon preempts state law.

The decision in Isufi ordered remand to state court,
holding in part that the fact that the employer could
potentially assert that the Davis Bacon Act defen-

sively preempted the employees’ claims did not raise

a disputed and substantial question of federal law that
could ground removal, as federal defenses cannot be
grounds for removal.*® Essentially, the Isufi court could
not decide the merits of the case since it decided remov-
al to federal court was improper for lack of diversity.
(“Since the motion to remand is granted, there is no
point to deciding the merits.”)*

The Isufi case is presently ongoing. After the case
was remanded to state court, both plaintiff and de-
fendant filed memoranda of law regarding the motion
to dismiss. Although the issue of preemption is moot
because of Cox, defendants seek to dismiss this case on
new grounds, since the New York City Housing Author-
ity has since issued a determination of underpayment,
and the doctrine of collateral estoppel prevents plaintiffs
from litigating any further.* It follows that this case, like
many others, would benefit from a Supreme Court deci-
sion addressing the issues at hand.

Recent Litigation: The Carrion Case

In 2014, the Supreme Court reviewed and denied
a petition for a writ of certiorari to reconsider the
judgment of the U.S. Court of Appeals for the Second
Circuit regarding federal preemption of Davis-Bacon.*?

The Second Circuit and the New York
Court of Appeals have now both ac-
knowledged that they are in conflict over
whether the Davis-Bacon Act preempts
a state law claim for breach of contract....
The contflict is particularly troublesome
because suits by construction workers
against their employers often involve
both state and federal claims, which
means that such suits can be brought in
either state or federal court. Until this
Court ends the standoff, the opportuni-
ties for forum-shopping are obvious.”%°

The Second Circuit’s opinion stands alone: Its deci-
sion differs from the Seventh Circuit, New York Court
of Appeals, and Montana Supreme Court.’* Although
the denial by the Supreme Court finalizes the decision
rendered by the Second Circuit, cases similar to the Car-
rion case will still be litigated until the disconnect is
resolved. The Supreme Court should grant certiorari in a
similar case petitioning for a writ in order to address the
issue of preemption under Davis-Bacon.

Call for Reform on Davis-Bacon Determination
Methods

In addition to the need for recourse regarding
opposing decisions between state and federal courts on
litigating prevailing wage disputes, we must also take
a closer look into the methodologies of determining
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the prevailing wage of a locality. This is important to
note because the Supreme Court has denied previous
writs of certiorari on the issue. If these issues cannot

be resolved judicially, we must unveil the problems
that arise before claims of underpayment are made

in an effort to fix the problem before it escalates. This

can be done through proper reform of prevailing wage
determinations.

“The minimum wages shall be based on the wages
the Secretary of Labor determines to be prevailing
for the corresponding classes of laborers and mechan-
ics employed on projects of a character similar to the
contract work in the civil subdivision of the State in
which the work is to be performed, or in the District
of Columbia if the work is to be performed there.”>?
The procedure for determining wage rates is through
“the voluntary submission of wage rate data by con-
tractors, contractors” associations, labor organizations,
public officials and other interested parties.” The F.
W. Dodge Division of McGraw-Hill Information Systems
(a third-party company that WHD employs) provides a
“Regional Survey Planning Report” to WHD regional
offices in the third quarter of each fiscal year identify-
ing contractors working on projects. WHD regional
offices use the report to determine the county and type
of construction to be included in that year’s survey, if
any. WHD regional offices then choose to survey the
counties with the most need that year, since limited
funds and resources do not allow WHD to survey each
county every year. Areas are generally surveyed every
three years.>* Several of the many flaws of the current
process are the unknown precise population included in
the surveys, whether the contractors actually surveyed
are reflective of the majority of contractors, and how it is
determined that there is need in any given county at that
time.

“The APA eliminates the defense of
sovereign immunity in cases seeking
relief other than money damages and
claiming that a federal agency, officer,
or employee acted or failed to act in an
official capacity or under color of legal
authority.”

Analysts from Construction Resources Analysis
(“CRA”) at the University of Tennessee (a third-party)
then provide WHD regional offices with projects that are
appropriate for the survey. CRA identifies the projects
by applying a model to the Dodge data that pinpoints
projects within the parameters specified by the regional
offices. The WD-10 survey is then sent out to contractors
and subcontractors identified by the CRA projects with
a letter requesting voluntary information. If there is no
response, contractors and subcontractors receive a second

letter, but there is no enforcement to participate after the
second letter. These results cannot be indicative of the
actual population since voluntary participation would
not include every rate of pay on every project.

Completed surveys are reviewed by WHD analysts.
If the survey response rate is less than 25%, the depart-
ment follows up with telephone calls to increase partic-
ipation by contractors. If results are still insufficient, ana-
lysts combine private wage data from a nearby county to
the current sample of wage data. Establishing a thresh-
old of 25% participation is too low to be considered
adequate. If instead, as many lobbying groups have
suggested, the Bureau of Labor Statistics (“BLS”) was
tasked with the responsibility of producing prevailing
wage determinations, the results would include a larger
cross-section of the population and thus ensure a more
accurate representation of the population. “The method
employed by the WHD to calculate the prevailing wage
results in calculations that do not reflect the wages
that truly prevail in local labor markets. The method is
biased upward by survey respondents who have an inter-
est in influencing the prevailing wage. However, data
sources and methods do exist that would allow for more
timely and accurate DBA prevailing wage calculations.”*

“Support in favor of BLS to be the
appointed agency to handle prevailing
wage surveys was also lobbied to the
United States House of Representatives.”

Any interested person, including contractors, can re-
quest reconsideration of a wage determination to a spe-
cific construction project by contacting WHD in writing
with supporting data or other pertinent information.5® If
reconsideration of a wage determination has been sought
and denied, an appeal for review of the wage determina-
tion or its application may then be filed with the Admin-
istrative Review Board. Requests for review of wage de-
terminations mustbe filed before contract award or start
of construction where there is no award (or under the
National Housing Act, before the date of initial endorse-
ment, or the beginning of construction, whichever occurs
first; or under Section 8 of the U.S. Housing Act of 1937,
before the date of the housing assistance payments agree-
ment, or the beginning of construction, whichever occurs
first).

The Administrative Review Board was established by
the Secretary of Labor in 1963 to decide, at its discretion,
appeals concerning questions of fact and law related to
final decisions of the Wage and Hour Division concern-
ing controversies over the payment of prevailing wage
rates, proper classifications, wage determinations is-
sued under Davis-Bacon, and appeals of any other final
decision under federal wage regulations.®” The DOL sets
forth that members of the Administrative Review Board
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are appointed by the Secretary of Labor and a majority
vote of the Board is necessary for a decision, except that a
decision to hear any appeal may be made by one mem-
ber. The Board can act as fully and finally as the Secretary
of Labor concerning the matters within its jurisdiction.*®
The fact that the Administrative Review Board has
significant discretion in deciding wage determinations
keeps these cases out of court and arguably precludes
contractors and employers from a fair and unbiased
determination.

Though the Administrative Procedure Act (“APA”)
creates causes of action against agencies of the federal
government acting under federal law, it does not pro-
vide recourse to challenge the survey process.® The APA
eliminates the defense of sovereign immunity in cases
seeking relief other than money damages and claim-
ing that a federal agency, officer, or employee acted or
failed to act in an official capacity or under color of legal
authority. The threshold to eliminate the defense of sov-
ereign immunity, however, is a high bar. Specifically, the
“Binghamton Rule” prohibits review of the correctness of
the Secretary of the DOL’s decisions in setting prevailing
wage rates for certain job classifications on a project.®® It
further prohibits review of the correctness of departmen-
tal decisions regarding proper classification of workers.5!
Federal courts may only review the Secretary’s wage
determination for violations of due process or statutory
or regulatory violations only. Due process requires that
before an administrative penalty attaches, an individual
must have fair warning of the conduct prohibited by
the statute or the regulation that makes such a sanction
possible.®?

Support in favor of BLS to be the appointed agency
to handle prevailing wage surveys was also lobbied
to the United States House of Representatives. James
Sherk, Senior Policy Analyst, in labor economics at the
Heritage Foundation and Research Fellow at the Labor
Economics Center for Data Analytics, testified before the
Committee on Education and the Workforce in 2011.%3
His research concluded that paying true prevailing
wage rates instead of Davis-Bacon rates would reduce
government construction costs by $10.9 billion per year.®
The GAO has identified many severe flaws in the cur-
rent process used to calculate Davis-Bacon prevailing
wages. Sherk urged Congress to insist that BLS be tasked
with the responsibility of producing prevailing wage
estimates.

4

“Prevailing wage laws are necessary for
protecting workers’ rights.”

Sherk’s plea to Congress was voiced more than 30
years after the Government Accountability Office (GAO)
(formerly the General Accounting Office) published a
report succinctly entitled “The Davis-Bacon Act Should

Be Repealed.”® The GAO argued that significant changes
in economic conditions and the economic character of
the construction industry since 1931, plus the passage
of other wage laws, make the act unnecessary.®® Since its
passing, the DOL has not developed an effective pro-
gram to issue and maintain current and accurate wage
determinations, and it may be impractical to ever do
so. The Act results in unnecessary construction and
administrative costs of several hundred million dol-
lars annually and has an inflationary effect on the areas
covered by inaccurate wage rates and the economy as a
whole.

“Further, more accurate methods for
determining prevailing wage rates need
to be seriously reconsidered, since they do
not reflect the true prevailing wage and
drive construction costs up. Although
the intention of prevailing wage laws are
sound, the implementation of these laws
call for reform.”

Another way to contest a wage determination in
New York is by commencing an Article 78 proceeding.
In 2012, a court set aside the City Comptroller’s prevail-
ing wage rate determination when it relied too heavily
on the provision of law that permitted the use of collec-
tive bargaining agreements to be used as the prevail-
ing wage.%” Notwithstanding this provision of law, the
court found that the “actual” prevailing wage rate was
much lower than the collective bargaining agreement
rate which was used, since 57% of the workers in that
trade were nonunion and received a smaller wage, and
only 31% of workers were part of the collective bargain-
ing agreement used as a catch-all.8 Accordingly, the
wage rate from the collective bargaining agreement was
not deemed to be prevailing because it represented too
small a population of the workers. In applying the same
logic to Davis-Bacon survey methodologies, we can
consider the population of contractors that participate
in the surveys, and evaluate whether the wage rates
actually represent of the majority.

Conclusion

Prevailing wage laws are necessary for protecting
workers’ rights. Although the Davis-Bacon Act had com-
mendable intentions at the outset of its enactment, it
currently creates more problems than it solves. Issues of
preemption in litigation encourage forum-shopping and
the Supreme Court should grant a writ of certiorari in
order to address the disconnect between state and fed-
eral law. Further, more accurate methods for determining
prevailing wage rates need to be seriously reconsidered,
since they do not reflect the true prevailing wage and
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drive construction costs up. Although the intention of
prevailing wage laws are sound, the implementation of
these laws call for reform.
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The Enforceability of Class Action Waivers

By Evan J. Spelfogel

One of the most current controversial issues in em-
ployment law involves the position of the National Labor
Relations Board (the “Board”) that an employer violates
the National Labor Relations Act (the “NLRA”) when it
maintains an arbitration mechanism that requires employ-
ees to pursue any disputes they have with their employer
on an individual, rather than on a class or collective basis
with other employees. The Board’s position has been ad-
opted by two Circuit Courts—but rejected by three others,
and U.S. Supreme Court review seems inevitable.

The Board contends that when an employer requires
employees to sign an agreement precluding them from
bringing or joining a concerted legal claim regarding
wages, hours and other terms and conditions of employ-
ment, the employer deprives them of rights guaranteed
under Section 7 of the NLRA to engage in concerted
activities for employees’ mutual aid or protection. That
right, the Board argues, includes the right to join together
in class and collective litigation to pursue workplace
grievances in court or in arbitration.

In making this argument, however, the Board ap-
pears to be neglecting the second part of Section 7, added
to the NLRA by the Labor Management Relations Act of
1947 (better known as the Taft-Hartley Act), which guar-
antees employees an equal right to refrain from engaging
in concerted activities for their mutual aid and protec-
tion.! It would seem that if employees have the right to
refrain from engaging in concerted activities, employees
could waive their right to participate in class and collec-
tive actions.

“One of Congress’s goals in enacting the
Taft-Hartley Act was to allow employees
to choose whether to engage in
protected concerted activities.”

While the Board’s argument appears flawed, the
Seventh Circuit in Lewis v. Epic Systems Corporation? and
the Ninth Circuit in Morris v. Ernst & Young, LLP® recently
agreed with the Board, holding that where such agree-
ments are a condition of employment, they deprive em-
ployees of their Section 7 rights to engage in “concerted
activities” for their mutual aid and benefit. These deci-
sions conflict with other decisions of the Second, Fifth
and Eighth Circuits, which reject the Board’s position.*

In the Ninth Circuit’s Ernst & Young decision, dissent-
ing Judge Sandra Ikuta stated that the majority decision
was “breathtaking in its scope and in its error.”® She

noted that the majority decision was directly contrary

to Supreme Court precedent interpreting the Federal
Arbitration Act (the “FAA”),% and in her view, therefore,
the individual arbitration mandate should have been
enforced according to its term under the FAA.” Notably,
the Ninth Circuit, it should be noted, previously held that
an arbitration agreement with a class and collective action
waiver did not violate the NLRA where the employee
could opt out of the individual arbitration agreement, but
chose not to do so.8

This article leaves aside for others to argue whether
the right to proceed collectively or as a class is a substan-
tive rather than merely a procedural right. Rather, this
article will focus on the Board’s failure to recognize and
give equal weight to the second part of Section 7 of the
NLRA.

The Taft-Hartley Act amendments were expressly
added to the NLRA to curtail union power over employ-
ers and union coercion of employees in the workplace,
and to protect the rights of employees not to participate in
union or other concerted activities. This historical con-
text, coupled with the Supreme Court’s ruling in 14 Penn
Plaza LLC v. Pyett® (holding that a union could waive an
employee’s statutory rights to bring claims under the Age
Discrimination in Employment Act), demonstrate that
employees may exercise their NLRA statutory rights by
waiving or refraining from activity that might otherwise
arguably allow for class actions in arbitration.

The legislative history of the 1947 amendments
speaks to these circumstances:

[T]aken in conjunction with the provi-
sions of section 8(b)(1) of the conference
agreement...wherein it is made an unfair
labor practice for a labor organization or
its agents to restrain or coerce employees
in the exercise of rights guaranteed in sec-
tion 7, it is apparent that many forms and
[varieties] of concerted activities which
the Board, particularly in its early days,
regarded as protected by the act will no
longer be treated as having that protec-
tion, since obviously persons who engage
in or support unfair labor practices will
not enjoy immunity under the act.'

Since the 1947 amendments to the NLRA, Section 7
have provided:

Employees shall have the right to self-
organization, to form, join, or assist
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labor organizations, to bargain collec-
tively through representatives of their
own choosing, and to engage in other
concerted activities for the purpose of
collective bargaining or other mutual aid
or protection, and shall also have the right
to refrain from any or all of such activities.
(new language in italics).!*

One of Congress'’s goals in enacting the Taft-Hartley
Act was to allow employees to choose whether to engage
in protected concerted activities. The amendments ex-
pressly give employees the right to refrain from engaging
in protected concerted activities,'? whether those activi-
ties involve refusing to march on a picket line or agreeing
to resolve their employment-related disputes in single
rather than class arbitration.

“The issues before the Supreme Court
in all three of these cases are whether
the NLRA prohibits an employer from
requiring employees to agree to waive
their rights to arbitrate class and
collective disputes, or whether the
FAA, which favors arbitration, controls;
in short, whether class and collective
waivers in arbitration agreements are
enforceable.”

If there were any doubt as to the applicability of the
second part of Section 7 of the NLRA to this argument,
the legislative history addresses that precise point: “As
has already been pointed out in the discussion of Section
7, the conference agreement guarantees in express terms
the right of employees to refrain from collective bargain-
ing or concerted activities if they choose to do so.”** If, as
the Board contends, employees have a substantive right
to participate in Section 7 protected concerted activities,
then employees have an equal substantive right to refrain
from participating in Section 7 protected concerted
activities. The memorialization of that right in the form
of a collective action waiver in a pre-dispute arbitration
agreement does not alter the analysis.

Notably, the Supreme Court held in Pyett that
employees may delegate to their unions, pre-dispute,
the right to decide their substantive statutory claims in
individual arbitration.}* While the Board has attempted
to differentiate Pyett on the ground that the employees
had already exercised their Section 7 rights by certifying
a union that could then bargain away those rights, this
would appear to be a distinction without difference. An
employee who is empowered to delegate such a right to
a union clearly may choose to exercise that right person-
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Epstein Becker & Green, P.C. in its New York office.
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Section of the New York State Bar Association and
a Fellow in the College of Labor and Employment
Lawyers.

ally. In the exercise of that individual right, there would
appear to be no reason why the employee may not agree,
pre-dispute, in a contract with an employer, to resolve a
substantive statutory right in single employee arbitration.

Finally, although there is an express prohibition in
the NLRA against an employee signing an agreement that
requires the employee waive the right to join a union as a
condition of employment,!® there is no comparable prohi-
bition anywhere in the NLRA (or in the Norris-LaGuardia
Act) limiting an employee’s right to enter into an agree-
ment with an employer to accept individual arbitration
of employment-related disputes and to forgo class and
collective arbitration.

The arguments outlined above were not raised or
argued in the Lewis or Ernst & Young cases before the Sev-
enth or Ninth Circuits, which were decided in the Board’s
favor, as described above. Some of the arguments have
been raised by the employer and by amici in the Second
Circuit Raymours Furniture case; but the Court found it
unnecessary to decide the issue because it ruled that it
was bound to reject the Board position based upon its
three year old Southerland decision.®

In summary, in those jurisdictions covered by the
Seventh and Ninth Circuits, class and collective action
waivers are likely unenforceable to the extent they are
a condition of employment. In jurisdictions covered by
the Second, Fifth and Eighth Circuits, class and collective
action waivers would appear to be enforceable. Other Cir-
cuits have yet to rule on the issue, leaving district courts
to weigh conflicting arguments on both sides.

On January 13, 2017 the Supreme Court granted peti-
tions for certiorari filed by the Board in Murphy Oil and
by the employers in Ernst & Young and Epic Systems.!’
The issues before the Supreme Court in all three of these
cases are whether the NLRA prohibits an employer from
requiring employees to agree to waive their rights to
arbitrate class and collective disputes, or whether the
FAA, which favors arbitration, controls; in short, whether
class and collective waivers in arbitration agreements are
enforceable. President Donald Trump has nominated—
and the Senate has confirmed—Judge Neil Gorsuch of the
Tenth Circuit to the seat formerly held by Justice Anthony
Scalia, who died in early 2016. As many will recall, it was
Justice Scalia who wrote the majority opinions in AT&T
Mobility v. Conception and American Express v. Italian Col-
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ors. In these cases, the Supreme Court upheld class action
waivers, albeit in the commercial, and not in the employ-
ment setting. It remains to be seen how Justice Gorsuch’s
elevation will impact the law in this area. Certainly a full
court will now be likely to resolve the Cirtuit split over
the Board’s position.
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Winners and Losers: Employment Discrimination Trials
in the Southern and Eastern Districts of New York:

2016 Update

By Vivian Berger

In 2012, the author published an article entitled Win-
ners and Losers: Employment Discrimination Trials in the
Southern and Eastern Districts of New York.! The genesis
of the study was scholars’ and practitioners” widespread
perception that employment discrimination plaintiffs
have a difficult row to hoe. They fare poorly, both as
compared with plaintiffs in other types of action and ab-
solutely—losing much more often than winning. This is
true at all stages of litigation: pre-trial, trial and appeal.?

Some writers have speculated about the causes of
this phenomenon. Reasons cited have ranged from biased
decision makers and overly defendant-friendly doctrine?
to multiple practical considerations lending an advan-
tage to the employer.* Parties, advocates and neutrals,
however, are usually less concerned with the “why” than
the “who” and “how much:” who prevails and to what
extent? The better the players can quantify the risk-
adjusted value of a case (or, from the opposite viewpoint,
the defendant’s exposure), the better they can decide the
terms on which they should settle. Moreover, the sooner
they can do so, the more they can save in transaction
costs—above all attorneys’ fees.

“On reconsideration, the numbers did not
strike the author as very useful.”

With data compiled from two years” worth of entries
on the PACER system (2004 and 2005), the piece made
a number of tentative conclusions about the success of
plaintiffs in establishing liability and recovering emo-
tional distress and, occasionally, punitive damages.
Results were given for the districts combined as well as
by individual district and were further broken down by
public versus private defendant. In addition, the writer
computed average and median times from filing to ver-
dict. Our primary finding was that plaintiffs prevailed in
slightly under one-third of the cases, a result that drew
general support from a variety of other sources discussed
in the article.®

As we will see, the updating numbers confirm this
conclusion. Moreover, instead of a total of just 57 trials
over two years, we now have 160 trials culled from a sev-
en-year data base. This increase gives us more confidence
in our numbers. We hope, therefore, that our targeted
audience, mainly attorneys and neutrals in the employ-
ment area, will feel comfortable relying on our present

findings for general guidance in assessing the likely risks
and rewards of trial versus settlement.®

The Revised Study: Methodology

Using PACER’s online service, as before, the author
retrieved all lawsuits under the titles 442 (“Civil Rights:
Jobs”) and 445 (“Americans With Disabilities—Employ-
ment”), filed from the start of January, 2004 through the
end of December, 2010—an expansion of seven years of
the data originally mined. We tabulated all cases culmi-
nating in jury verdicts or judicial findings after bench
trials (the latter were few and far between). Our inquiry
yielded 160: 70 in the SDNY and 90 in the EDNY.” We
also determined the number of plaintiffs represented
by the cases. Because of some multi-plaintiff trials, the
figures were larger: 106 in the Southern District and 94 in
the Eastern District, making for a combined total of 200
plaintiffs.

“The 160 cases in our data set yielded
48 verdicts for the plaintiff (30.0%), 108
verdicts for the defense (67.5%) and 4
mixed verdicts11 (2.5%).”

As earlier, we give win-loss results on both a per-case
and per-plaintiff basis and separately analyze success
rates for plaintiffs in public versus private actions. In
the prior study, we only reported win-loss statistics that
reflected a truly final resolution—after post-trial motions
and appeals. This time, we also recount verdicts (though,
as before, not directed ones). Attorneys may be concerned
with what the fact finder does, irrespective of finality, be-
cause it affects the parties’ relative bargaining power. For
example, a winning plaintiff may relinquish some of her
recovery if the defense forgoes post-trial motions.

Once again, we report average and median emotional
distress and punitive damages numbers. But, deviating
from the original piece, this update does not relate the
amount of attorneys’ fees and costs. On reconsideration,
the numbers did not strike the author as very useful. They
do not reflect juror proclivities since they are determined
by the judge; often, too, they are settled by the parties
before any award is made. Further, we again report the
average and median number of months from the date of
filing to the date of verdict;? we also give outlying maxi-
mum and minimum figures.
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A closing word needs to be said about the so-called
censored data. These are data that may be altered by
events after the study’s completion, which have the
potential to change outcomes. At the time of writing, 13
cases from the data set remain open: six in the SDNY,
seven in the EDNY. This is a fairly small proportion of the
closed cases that we examined. Their ultimate disposi-
tion, moreover, is unlikely to change our results meaning-
fully. Even though “elderly” actions are likelier than av-
erage to go to trial, in all probability very few, if any, will
do so. For one thing, consider the statistical landscape.
Very few lawsuits culminate in trials: between October 1,
2014 and September 30, 2015, only 3.4% of employment
discrimination cases in the Southern and Eastern Districts
of New York were tried to verdict: 2.3% in the former
and 5.3% in the latter.1% Then, too, take account of these
matters’” individual characteristics. Four of them have pro
se plaintiffs; the problems of dealing with such litigants
may well explain these actions” longevity. Several of the
suits are pending on summary judgment. One matter re-
turned to the trial court after partial reversal of an earlier
dismissal. In other words, not many of these cases reflect
an orderly march toward trial. Hence, we consider our
findings quite stable.

The Study: Results
Who Wins, and How Often?

Win-Loss Rates

The 160 cases in our data set yielded 48 verdicts for
the plaintiff (30.0%), 108 verdicts for the defense (67.5%)
and 4 mixed verdicts" (2.5%). Post-verdict adjustments
produced lower numbers for plaintiffs: 45 wins (28.1%);
there were 111 defendants’ victories (69.4%) and, as
before, 4 mixed results (2.5%).!? Notably, excluding pro
se matters, which are likelier to lead to plaintiff defeats,
plaintiffs prevailed 30.3% of the time (reduced to 29.0%,
on remittitur or appeal). That is hardly surprising since
unrepresented parties are extremely likely to lose at tri-
al.!3 Notably, the plaintiff victory rates in the two districts
were fairly close: 28.6% (25.7%)'* in the SDNY and 31.1%
(30.0%) in the EDNY.!5 As can be seen, the latter, as well
as the overall net of pro se figures, more nearly approxi-
mate a roughly one-third success rate than the former.

“Is the picture altered when we perform
an analysis based on number of plaintiffs
rather than number of cases? The answer
Is yes.”

Another way in which the author looked at the data
was to examine success rates by number of plaintiffs
rather than number of cases. This was to see whether the
presence of multiple plaintiffs bore any relationship to
the outcome. In fact, to a small extent, it appeared to do
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so. Of the total of 200 plaintiffs (106 in the SDNY, 94 in the
EDNY), 69, or 34.5%, won at trial; post-trial, there were

66 winners, or 33.0%.1¢ (Omitting the pro se cases, 34.9%
(33.8%) of plaintiffs prevailed.) Corresponding figures

for the Southern and Eastern Districts of New York were
35.8% (34.0%) and 33.0% (31.9%), respectively.” Although
correlation is not tantamount to causation, it makes sense
that plaintiffs would fare better in tandem than alone:
each one’s story reinforces the others. Yet the likely “spill-
over” effect has its limits. Hearing the testimony of sev-
eral claimants may attune the jury to the relative merits of
their cases, with the result that some suffer by comparison
with others. For example, in the SDNY there were mixed
results in three multi-plaintiff suits.'8

Finally, a word should be said regarding the incidence
of different types of claims appearing in the plaintiff’s
victory column. Of the 61 discrimination-related claims
prevailing at the verdict stage,'® 24 were for retaliation—
almost 40%. (The next two highest, sex at 13 and race/na-
tional origin?’ at 12, did not come close.) One cannot draw
too much from these numbers since no effort was made
to calculate how often each claim was brought. Yet the
relatively outsize number of retaliation victories suggests
the correctness of the common wisdom: it is often easier
to win on this ground than on a discrimination charge.?!

Private Versus Public Defendants

Our study also divides cases according to whether the
defendant is a private entity or governmental body. Over-
all, of 160 cases, 86 were public and 74 were private.??
Excluding the four mixed verdicts, plaintiffs prevailed in
21 (17) of the public cases: 25.3% (20.5%).? In the private
cases, they were victorious in 27 (28): 37.0% (38.4%).2*
Again excluding the mixed verdicts (all of which occurred
in the Southern District), plaintiffs in public suits won
at trial in seven out of 29 cases, or 24.1%, in the SDNY;
after post-verdict adjustments, the figure was four out of
29, or 13.8%.% Plaintiffs won 13 (14) out of the 37 private
actions: 35.1% (37.8%).2¢ Corresponding figures for the
EDNY were as follows: 14 (13) wins out of 54 public cases,
or 25.9% (24.1%); 14 victories in 36 private actions, or
38.9%; there were no post-verdict changes.?”

What do these data tell us? Clearly, plaintiffs fared
much better in suits against private entities. Is the picture
altered when we perform an analysis based on number of
plaintiffs rather than number of cases? The answer is yes.
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The apparent disadvantage suffered by plaintiffs suing
the government largely vanishes when the results are
examined according to number of plaintiffs. Out of 113
total public cases, plaintiffs prevailed in 39 (35): 34.5%
(31.0%); they won 30 (31) of the 87 private matters: 34.5%
(35.6%).% Thus, the putative “mutual reinforcement
effect” evinced in multi-plaintiff trials seemingly neutral-
ized any hypothesized negative effect encountered by
plaintiffs suing governmental entities.

This leads to the question whether the public-private
distinction makes an actual difference or whether it is
merely an artifact of our data set. The reality that very
large bodies like New York City, the Port Authority,
and school districts are sued very often benefits them in
litigation: “Repeat players” tend to do better than “one-
shotters.”?” However, there are private defendants as
well as plaintiffs with little or no litigation experience—at
least, in the specialized employment arena. Given the
data’s mixed signals, we can arrive at no firm answer.

What Do Prevailing Plaintiffs Win?
Pain and Suffering Awards

Combined figures for the two districts yielded 63
awards for pain and suffering, 37 in the SDNY and 26 in
the EDNY. The average emotional distress award was
$200,682 ($156,103).% The figures for the SDNY were
higher than the ones for the Eastern District: $209,470
($168,966),%! as opposed to $182,644 ($137,798).3> On ac-
count of their sensitivity to outliers, especially large ones,
averages tend to be misleading. For example, a $4,000,000
verdict in the SDNY?? was $3,000,000 higher than the
next highest verdict; in its absence, the average would
have been only $108,173—slightly under half of the
actual average. In the EDNY as well, the highest verdict,
$2,150,000, skewed the average; without it, the average
would have been only $56,110, less than a third of the
actual one.

“Based on a survey of local federal and
New York trial court awards of punitives,
that study reinforces this one’s finding
that their prospects are dicey.”

Hence, a much more informative statistic for some-
one who wants to calculate the probability of an emo-
tional damages award falling within a certain range is
the median dollar amount. (The median is the middle
value or values of a distribution.) The combined median
for the two districts was $60,000-$30,000 after post-
verdict changes.? The median for the SDNY was $40,000
($15,000) and, for the EDNY, $69,375% ($50,000).3¢

Plainly, most plaintiffs, even if they win, cannot
expect to obtain a huge amount for pain and suffering.
Since media reports often exaggerate both success rates

and monetary recoveries of plaintiffs, these litigants fre-
quently need emphatic reality checks from their lawyers
and neutrals.?’

Punitive Damages

Mediators often hear plaintiffs’ lawyers predict a
punitive damages award in the event a case goes to
trial—even in quite routine matters. The numbers do not
bear them out. In a total of only 22 cases, 13.8% of our 160
cases, was the jury even asked to assess punitives. The
average amount granted at verdict was $466,413 over-
all: $314,250 in the SDNY*® and $583,462 in the EDNY.%
In four instances, the jury gave $0, resulting in a ratio
of punitive awards to total cases of merely 11.3%. After
post-verdict adjustments, the overall average declined
to $261,586. In the EDNY, the figure was $113,500; in the
SDNY, $375,498.40

“Stake asymmetry arises when repeat
players in litigation confront opponents
who are not. Because of concerns such
as precedent and reputation, habitual
litigants have greater stakes than ‘one-
shotters’; they also have a better chance
of victory.”

The more significant median award at trial was
$125,000 for the two districts combined. For the SDNY it
was $45,000;* for the EDNY, it was $200,000.42 As usual,
post-verdict events brought disappointment to plaintiffs:
the overall median declined to a mere $40,000-$30,000
in the Southern District*® and $50,000 in the Eastern
District.**

Notably, at about the same time as the original piece
on employment discrimination trials, the author pub-
lished an article devoted solely to the subject of exempla-
ry damages.®> Based on a survey of local federal and New
York trial court awards of punitives, that study reinforces
this one’s finding that their prospects are dicey. We wrote
there that “only in 27 of the 34 actions yielding punitives
(79.4%) did the prevailing party or parties hold onto at
least part of the award; the figure was 14 out of 34 (41.2%)
for awards that survived unchanged.”#¢ Thus, among
plaintiffs who did garner substantial punitive damages
verdicts, more ended up as weepers than keepers.

How Long Does It Take From Filing to Verdict?

The average time from filing of the complaint to
verdict in the two districts was 34.9 months; only slightly
less, the median was 32 months.*” The figures for the
Southern and Eastern Districts were: 30.1 months aver-
age and 29 median (SDNY); 38.7 months average and
35 median (EDNY).*8 The original article, with numbers
from only 2004-05, reported a combined average of 33.7
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months; 30 months was the combined median.*’ The
elapsed time from filing to verdict has, therefore, grown
only slightly with the increase in years included.

“In closing, we stress that our claims for
our work are fairly modest.”

Parties should, thus, be counseled to expect the pas-
sage of two and three quarter years or more before they
can hope to obtain a trial on the merits. But meaningful
plaintiffs” wins, in particular, will likely elicit post-verdict
motions and, if the defense loses, appeals. Often these
will extend considerably the time for parties to achieve
closure.

Yet even if a prevailing plaintiff clears post-trial legal
hurdles with verdict unscathed, other factors may cause
complications that keep the victor from enjoying the
spoils. For instance, in one unappealed case, a plaintiff
obtained satisfaction of judgment more than 11 months
after the verdict. In another matter, affirmed on appeal,

a plaintiff had her judgment satisfied almost three years
following the verdict. Some judgments are never col-
lected.® Hence, the time from filing to verdict provides a
most inadequate measure of how long it actually takes to
secure a final disposition of the action.

Conclusion

Both theory and practical experience counsel that the
suits that survive to verdict do not represent disputes in
general. The seminal Priest-Klein hypothesis predicts that
the extreme cases—ones that plainly favor the plaintiff or
the defendant—will tend to be resolved by settlement.>!

The model also posits that the weeding out of cases
at either end of the spectrum will lead to an approximate-
ly even split in verdicts for plaintiffs and defendants.>?
Granted, our findings of a plaintiff success rate approach-
ing one-third do not bear out the 50-50 outcome predic-
tion. Yet this conclusion applies only to parties who have
an equal stake in the dispute and “equivalent informa-
tion, experience and skill.”> Stake asymmetry arises
when repeat players in litigation confront opponents who
are not.>* Because of concerns such as precedent and rep-
utation, habitual litigants have greater stakes than “one-
shotters”;% they also have a better chance of victory.®® As
compared with the average plaintiff, the mainly institu-
tional defendants in employment discrimination cases
are typically seasoned, high-stakes repeaters.”” Hence, it
comports with theory as well as common sense that they
win, and plaintiffs lose, more than half of the time. Fur-
ther, as recounted in the predecessor to this study, other
research corroborates our ballpark conclusions.®

In closing, we stress that our claims for our work are
fairly modest. Statistics can do no more than provide a
useful background, not substitute, for detailed analysis of

one’s own case. Experienced practitioners should have a
fairly good idea of their own witnesses’ likely appeal to a
jury, the range of potential damage awards, the proclivi-
ties of the presiding judge, and all of the other tangible
and intangible factors affecting the decision when to
settle and on what terms. We hope that our findings will
usefully contribute to the overall efforts of attorneys and
neutrals to provide a reality check to their clients con-
fronted with the daunting prospect of trial.
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on a defamation claim. Had the jury had the option, it likely would also
have rendered a substantial award of punitives on her retaliation claim.
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31. Moreover, on account of the paucity of cases in which the fact finder
was permitted to award punitives, even medians are not very meaningful;
averages, of course, are still less so.

See Table VI.

Id.
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Tables

I. U.S. DIS. COURTS, SDNY AND EDNY: CASES FILED 2004-10—
PLAINTIFF AND DEFENSE VERDICTS, BY NO. OF CASES
A.SDNY AND EDNY COMBINED: CASES FILED 2004-10—
PLAINTIFF AND DEFENSE VERDICTS, BY NO. OF CASES

Year Verdict for P Verdict for D Mixed Verdict Total Cases
2004 8=>7 20 21 0 28
2005 1110 16 = 17 2 29
2006 6 17 1 24
2007 8=>7 9=>10 0 17
2008 2 21 0 23
2009 7 14 1 22
2010 6 11 0 17
2004-10 48 (30.0%) = 45 108 (67.5%) =» 111 4 = 4 (2.5%) 160 (100%)
(28.1%) (69.4%)
NOTE: The symbol “=»” in this and succeeding tables introduces a post-verdict adjustment.
B. SDNY: CASES FILED 2004-10—PLAINTIFF AND DEFENSE
VERDICTS, BY NO. OF CASES, AND WINNING CLAIMS
Year Verdict for P Verdict for D Mixed Verdict Total Cases
2004 2=>1 910 0 11
2005 9=>8 1011 2 21
2006 1 6 1 8
2007 4 1 0 5
2008 1 9 0 10
2009 2 9 1 12
2010 1 2 0 3
2004-10 20 (28.6%) =» 18 (25.7%) 46 (65.7%) = 48 4 (5.7%) 70 (100%)
(68.6%)
C. EDNY: CASES FILED 2004-10—PLAINTIFF
AND DEFENSE VERDICTS, BY NO. OF CASES
Year Verdict for P Verdict for D Mixed Verdict Total Cases
2004 6 11 0 17
2005 2 6 0 8
2006 5 11 0 16
2007 4=>3 829 0 12
2008 1 12 0 13
2009 5 5 0 10
2010 5 9 0 14
2004-10 28 (31.1%) =» 27 (30.0%) 62 (68.9%) = 63 0 90 (100%)
(70.0%)
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II. U.S. DIS. COURTS, SDNY AND EDNY: CASES FILED 2004-10—
PLAINTIFF AND DEFENSE VERDICTS, BY NO. OF PLAINTIFES
A.SDNY AND EDNY COMBINED: CASES FILED 2004-10—
PLAINTIFF AND DEFENSE VERDICTS, BY NO. OF PLAINTIFFS

Year Verdict for P Verdict for D Total Ps
2004 9->38 29 = 30 38
2005 27 = 26 23> 24 50
2006 8 22 30
2007 8=2>7 9= 10 17
2008 3 21 24
2009 8 15 23
2010 6 12 18
2004-10 69 (34.5%) =» 66 (33.0%) 131 (65.5%) =>» 134 (67.0%) 200 (100%)

B. SDNY: CASES FILED 2004-10—PLAINTIFF
AND DEFENSE VERDICTS, BY NO. OF PLAINTIFFS

Year Verdict for P Verdict for D Total Ps
2004 221 18> 19 20
2005 23 => 22 17=> 18 40
2006 3 11 14
2007 4 1 5
2008 2 9 11
2009 3 10 13
2010 1 2 3
2004-10 38 (35.8%) =» 36 (34.0%) 68 (64.2%) =>» 70 (66.0%) 106 (100%)

C. EDNY: CASES FILED 2004-10—PLAINTIFF
AND DEFENSE VERDICTS, BY NO. OF PLAINTIFFS

Year Verdict for P Verdict for D Total Ps
2004 7 11 18
2005 4 6 10
2006 5 11 16
2007 4=>3 829 12
2008 1 12 13
2009 5 5 10
2010 5 10 15
2004-10 31 (33.0%) = 30 (31.9%) 63 (67.0%) =>» 64 (68.1%) 94 (100%)
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III. U.S. DIS. COURTS, SDNY AND EDNY: CASES FILED 2004-10,
PLAINTIFF AND DEFENSE VERDICTS, BY NO.
OF CASES, AND PUBLIC OR PRIVATE DEFENDANT

A.SDNY AND EDNY COMBINED: CASES FILED 2004-10,

PLAINTIFF AND DEFENSE VERDICTS, BY NO.
OF CASES, AND PUBLIC OR PRIVATE DEFENDANT

Pub.: P Pub.: D Priv.: P Priv.: D Mixed
Year Verdict Verdict Verdict Verdict Verdict Total Cases
2004 322 10 11 5 10 0 28
2005 725 8=> 10 45 87 2 29
2006 3 7 3 10 1 24
2007 322 8=2>9 5 1 0 17
2008 0 13 2 8 0 23
2009 2 9 5 5 1 22
2010 3 7 3 4 0 17

2004-10 21 (25.3%) | 62 (74.7%) | 27 (37.0%) | 46 (63.0%) 4 (2.5%) 160 (83 pub.,
> 17 > 66 > 28 > 45 73 priv., 4
(20.5%) (79.5%) (38.4%) (61.6%) mixed)

NOTE: Three of the mixed verdicts were in public cases; one was in a private case. To calculate percentages of plain-
tiffs” and defendants’ victories in public and private cases, the denominators used were, respectively, total public (83) and
total private (73) cases. The denominator used for mixed cases was total cases: 160. The same method was applied in the
two succeeding tables.

B. SDNY: CASES FILED 2004-10, PLAINTIFF
AND DEFENSE VERDICTS, BY NO. OF CASES,
AND PUBLIC OR PRIVATE DEFENDANT

Pub.: P Pub.: D Priv.: P Priv.: D Mixed

Year Verdict Verdict Verdict Verdict Verdict Total Cases
2004 1=2>0 4=>5 1 5 0 11
2005 523 325 45 796 2 21
2006 0 1 1 5 1 8
2007 0 1 4 0 0 5
2008 0 5 1 4 0 10
2009 0 6 2 3 1 12
2010 1 2 0 0 0 3

2004-10 7 (24.1%) = | 22 (75.9%) | 13(35.1%) | 24 (64.9%) 4 (5.7%) 70 (29 pub.,

4 (13.8%) = 25 2> 14 = 23 37 priv., 4

86.2% (37.8%) (62.2%) mixed)
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C. EDNY: CASES FILED 2004-10, PLAINTIFF
AND DEFENSE VERDICTS, BY NO. OF CASES,
AND PUBLIC OR PRIVATE DEFENDANT

Pub.: P Pub.: D Priv.: P Priv.: D Mixed
Year Verdict Verdict Verdict Verdict Verdict Total Cases
2004 2 6 4 5 0 17
2005 2 5 0 1 0 8
2006 3 6 2 5 0 16
2007 32 78 1 1 0 12
2008 0 8 1 4 0 13
2009 2 3 3 2 0 10
2010 2 5 3 4 0 14
2004-10 14 (25.9%) | 40 (74.1%) | 14 (38.9%) | 22 (61.1%) 0 (0.0%) 90 (54 pub.,
= 13 = 41 36 priv.)
(24.1%) (75.9%)
IV. U.S. DIS. COURTS, SDNY AND EDNY: CASES FILED 2004-10,
PLAINTIFF AND DEFENSE VERDICTS, BY NO. OF
PLAINTIFFS, AND PUBLIC OR PRIVATE DEFENDANT
A.SDNY AND EDNY COMBINED: CASES FILED 2004-10,
PLAINTIFF AND DEFENSE VERDICTS, BY NO. OF
PLAINTIFFS, AND PUBLIC OR PRIVATE DEFENDANT
Year Pub. P: Verdict Pub. D: Verdict Priv. P: Verdict  Priv. D: Verdict Total Ps
2004 32 10=> 11 6 19 38
2005 23> 21 15=> 17 4=>»5 8=>7 50
2006 5 12 3 10 30
2007 322 8=2>9 5 1 17
2008 0 13 3 8 24
2009 2 9 6 6 23
2010 3 7 3 5 18
2002-10 39 (34.5%) = | 74 (65.5%) = | 30 (34.5%) => | 57 (65.5%) => | 200 (113 pub., 87
35 (31.0%) 78 (69.0%) 31 (35.6%) 56 (64.4%) priv.)

NOTE: To calculate percentages of plaintiffs’ and defendants’ victories in public and private cases, the denominators
used were, respectively, total plaintiffs in public cases (113) and total plaintiffs in private cases (87). The same method was
applied in the two succeeding tables.
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B. U.S. DIS. COURTS, SDNY: CASES FILED 2004-10,
PLAINTIFF AND DEFENSE VERDICTS, BY NO. OF PLAINTIFFS
AND PUBLIC OR PRIVATE DEFENDANT

Year Pub. P: Verdict Pub. D: Verdict Priv. P: Verdict  Priv. D: Verdict Total Ps
2004 120 45 1 14 20
2005 19> 17 10> 12 45 76 40
2006 2 6 1 5 14
2007 0 1 4 0 5
2008 0 5 2 4 11
2009 0 6 3 4 13
2010 1 2 0 0 3
2004-10 23 (40.4%) =>» | 34 (59.6%) = | 15(30.6%) = | 34 (69.4%) = | 106 (57 pub., 49
20 (35.1%) 37 (64.9%) 16 (32.7%) 33 (67.3%) priv.)

C. U.S. DIS. COURTS, EDNY: CASES FILED 2004-10,
PLAINTIFF AND DEFENSE VERDICTS, BY NO. OF PLAINTIFFS
AND PUBLIC OR PRIVATE DEFENDANT

Year Pub. P: Verdict Pub. D: Verdict Priv. P: Verdict  Priv. D: Verdict Total Ps
2004 2 6 5 5 18
2005 4 5 0 1 10
2006 3 6 2 5 16
2007 32 7=>8 1 1 12
2008 0 8 1 4 13
2009 2 3 3 2 10
2010 2 5 3 5 15
2004-10 16 (28.6%) = | 40 (71.4%) => 15 (39.5%) 23 (60.5%) 94 (56 pub., 38
15 (26.8%) 41 (73.2%) priv.)

V. U.S. DIS. COURTS, SDNY AND EDNY AND COMBINED:
CIVIL CASES FILED 2004-10—AVERAGE AND MEDIAN
AMOUNTS OF PAIN AND SUFFERING AWARDED

District Av.: Verdict Av.: Post Verdict Median: Verdict Median: PostVerdict

SDNY 209,470 168,966 40,000 15,000

EDNY 182,644 137,798 69,375 50,000
Combined 200,682 156,103 60,000 30,000

VI. U.S. DIS. COURTS, SDNY AND EDNY AND COMBINED:
CIVIL CASES FILED 2004-10—AVERAGE AND MEDIAN
AMOUNTS OF PUNITIVE DAMAGES AWARDED

District Av.: Verdict Av.: Post Verdict Median: Verdict Median: PostVerdict

SDNY 314,250 113,500 45,000 30,000

EDNY 583,462 375,498 200,000 50,000
Combined 466,413 261,586 125,000 40,000
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VII. US DIS. COURTS, SDNY AND EDNY: CIVIL CASES FILED 2004-10 —
AVERAGE AND MEDIAN TIMES FROM FILING TO VERDICT, IN MONTHS
A.SDNY AND EDNY COMBINED: CIVIL CASES FILED 2004-10 -
AVERAGE AND MEDIAN TIMES FROM FILING TO VERDICT, IN MONTHS

Year Combined Average Combined Median
2004-10 34.9 32

B. SDNY AND EDNY: CIVIL CASES FILED 2004-10 —
AVERAGE TIMES FROM FILING TO VERDICT, IN MONTHS

Year SDNY EDNY
2004-10 30.1 38.7

C. SDNY AND EDNY: CIVIL CASES FILED 2004-10 -
MEDIAN TIME FROM FILING TO VERDICT, AND SHORTEST
AND LONGEST TIMES, IN MONTHS

Year SDNY Median SDNY Shortest EDNY Median EDNY Shortest
(Longest) (Longest)
2004-10 29 | 9(97) | 35 \ 7(95) |
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Demystifying the Regular Rate of Pay

By Allan S. Bloom

Even at a gathering of employment lawyers, one of
the easiest ways to clear the room is to begin a discus-
sion on the regular rate of pay. Few other topics, even
within the general subject of wage and hour law, evoke
such a universal sense of bewilderment, if not unbridled
disdain. Unlocking the mysteries of the regular rate is
not a fool’s errand. To the contrary, it requires little more
than the willingness to become familiar with a handful
of discrete rules that share some consistent principles
and themes. In this article, we’ll explore the fundamen-
tals of the regular rate and its application in a variety of
circumstances.

Sources of Authority

Section 7 of the Fair Labor Standards Act (FLSA)
generally prohibits employment of overtime-eligible (i.e.,
non-exempt) employees for a workweek longer than 40
hours unless the employee receives overtime pay at a rate
“not less than one and one-half times the reqular rate at
which he is employed.”! The “regular rate” is “deemed to
include all remuneration for employment paid to, or on
behalf of, the employee” except for the eight categories of
excludable compensation that are listed in the statute.?

“The employee receives one and one-
half times his or her hourly rate for each
overtime hour worked.”

The principles for calculating overtime pay based on
the regular rate are set forth in Part 778 of Title 29 of the
Code of Federal Regulations. Additional guidance from
the U.S. Department of Labor (DOL) with respect to the
regular rate is included in Chapter 32 of the agency’s
Field Operations Handbook.? DOL opinion letters—
which the agency stopped issuing in 2009, but which are
still available online—address various regular rate and
overtime calculation issues.

This article focuses on the FLSA and federal rules,
that apply in all 50 states. State and local laws may
require additional or different considerations, provide
additional rights to employees, and impose additional
obligations on employers.?

General Principles

The Supreme Court, in Walling v. Youngerman-Reyn-
olds Hardwood Co., described the regular rate as an “actual
fact.”® It is generally not subject to negotiation—to the
contrary, “[o]nce the parties have decided upon the
amount of wages and the mode of payment[,] the deter-

mination of the regular rate [is] a matter of mathematical
computation[.]””

The regular rate is calculated on a workweek basis.
In other words, each workweek stands alone for regular
rate and overtime purposes. The workweek is a fixed and
regularly recurring period of 168 hours—seven consecu-
tive 24-hour periods. The employer can determine when
the workweek begins.

While the FLSA does not require employers to pay
employees on an hourly rate basis, the regular rate is
always an hourly rate. Employers are permitted to pay
overtime-eligible employees on a salary, commission,
daily rate, piece rate, or other basis, but in each case over-
time pay “must be computed on the basis of the hourly
rate derived therefrom.”® In all circumstances, the regular
rate can never be less than the minimum wage.

Calculating the Regular Rate

The regular rate is determined by dividing the
employee’s “total remuneration for employment (except
statutory exclusions) in any workweek by the total num-
ber of hours actually worked by him in that workweek
for which such compensation was paid.”® For employees
paid solely on an hourly basis, the calculation is simple:
the hourly rate is the regular rate. The employee receives
one and one-half times his or her hourly rate for each
overtime hour worked. If the employee earns other com-
pensation during the workweek (e.g., bonuses, commis-
sions, etc.) that is paid with the regular pay for the work-
week, it is added to the hourly earnings for the workweek
and then divided by the total number of hours worked in
the workweek to arrive at the regular rate. The employee
receives one and one-half times the resulting regular rate
for each overtime hour worked.!?

“An employer can also pay an overtime-
eligible employee a flat sum for a day’s
work of for doing a particular job, without
regard to the number of hours worked in
the day or at the job, provided that the
average hourly rate of pay for all hours
worked is at or above the minimum wage.”

For salaried employees who receive no other com-
pensation during the week, the regular rate is the weekly
salary divided by the number of hours that the salary is
intended to compensate,'! which may be more or less than
the number of actual hours worked. For example, the
regular rate of a salaried employee whose salary is in-
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tended to compensate for a workweek of 35 hours is the
weekly salary divided by 35. In weeks where the employ-
ee works more than 40 hours, he or she would be entitled
to overtime pay based on the regular rate as calculated
above—the denominator remains 35, even though the
employee worked 40 straight-time hours. If an employ-
ee’s salary is intended to compensate him or her for 40
hours of work per week, or for all hours worked up to 40
in the week, the regular rate is the weekly salary divided
by 40.12 The regular rate, and therefore the overtime rate,
decreases as the number of hours the salary is intended
to compensate increases.

“If the calculation and payment of the
commission cannot be completed until
sometime after the reqular payday for the
workweek, the employer may disregard
the commission in computing the reqular
rate until the amount of commission can
be ascertained.”

Salaries for periods other than a workweek must
be reduced to their weekly equivalent to calculate the
regular rate. For example, a monthly salary is multiplied
by 12 and divided by 52, and a semi-monthly salary is
multiplied by 24 and divided by 52.

Under the FLSA, an employer may designate a
salary to cover a fixed number of hours in excess of 40
per week,'3 or a fluctuating number of hours above and
below 40 hours per week,* provided in either case that
the average hourly rate of pay for all hours worked is
always at or above the minimum wage. Under the first
arrangement (fixed salary for fixed hours), the employer
only owes a half-time premium for each overtime hour
worked up to the fixed number of hours the salary is
intended to compensate, and a time-and-a-half premium
for any additional overtime hours worked. Under the
second arrangement (fixed salary for fluctuating hours),
the employer only owes a half-time premium for each
overtime hour worked. The rationale underlying both
arrangements is that by virtue of the salary, the employee
has already been paid for the straight-time portion of
some or all of the overtime work (i.e., the “time” in
“time-and-a-half).'>

An employer can also pay an overtime-eligible
employee a flat sum for a day’s work of for doing a
particular job, without regard to the number of hours
worked in the day or at the job, provided that the aver-
age hourly rate of pay for all hours worked is at or above
the minimum wage. In either situation, if the employee
receives no other compensation for the workweek, the
regular rate is the total of all of the day rates and job rates
received that workweek divided by the total number of
hours actually worked that week. Under either a day rate

or a job rate arrangement, the employer owes a half-time
premium for each overtime hour worked.!°

Employee Working at Two or More Rates

The regular rate for an employee working at two or
more different straight-time rates for different types of
work is the weighted average of such rates. The em-
ployee’s total earnings for the workweek (except statu-
tory exclusions) are divided by the total number of hours
worked to arrive at the regular rate.!” There is an alternate
method to pay for overtime hours in this situation, under
section 7(g)(2) of the FLSA. The employer and employee
may agree in advance of the performance of the work that
the employee will be paid during overtime hours at a rate
not less than one-and-one-half times the straight-time rate
for the particular type of work the employee is performing
during such overtime hours.!®

Commissions

Commissions are included in the regular rate, regard-
less of when and how they are calculated or paid. Com-
missions earned and paid on a weekly basis are simply
added to the employee’s other earnings for the workweek
and divided by the total number of hours worked to ar-
rive at the regular rate. The employee receives one-half
of the resulting regular rate (in addition to his or her base
pay) for each overtime hour worked.!

If the calculation and payment of the commission
cannot be completed until sometime after the regular
payday for the workweek, the employer may disregard
the commission in computing the regular rate until the
amount of commission can be ascertained. When the com-
mission can be computed, any overtime pay owed on the
commission is paid at that time.?’ To calculate the amount
of overtime pay due on a deferred commission, the em-
ployer must determine the workweek(s) during which the
commission was earned. The employee then receives an
additional overtime payment for any such workweek(s)
in which he or she worked overtime, at one-half the
regular rate attributable to the commission multiplied by
the number of overtime hours worked. The regular rate
attributable to a commission is the amount of the commis-
sion earned that workweek divided by the total number
of hours worked in the workweek.?!

“Accordingly, holiday pay for an employee
who performs no work on the holiday
does not go into the numerator in the
reqular rate calculation.”

If it is not possible or practicable to allocate the com-
mission among certain workweeks in proportion to the
amount of commission actually earned (or reasonably
presumed to be earned) each week, some other reason-
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able method of apportioning the commission—such as al-
locating equal amounts to each workweek in the period,
or allocating equal amounts to each hour worked in the
period—is permissible.??

Regular Rate Exclusions

Section 7(e) of the FLSA lists eight categories of pay-
ments that can be excluded from the regular rate.?> No
overtime pay is owed with respect to these eight catego-
ries of payments. Conversely, such payments may not
be credited toward overtime pay that is owed. The list
of statutory exclusions is an exhaustive list, and not an
illustrative list.>

Gifts

Gifts or “payments in the nature of gifts made at
Christmas time or on other special occasions, as a reward
for service, the amounts of which are not measured by or
dependent on hours worked, production, or efficiency”
are excluded from the regular rate.?® If the payment is so
substantial that it can be assumed that employees con-
sider it a part of the wages for which they work, it cannot
be considered to be in the nature of a gift. If the bonus
is paid pursuant to contract (so that the employee has a
legal right to the payment and could bring suit to enforce
it), it is not in the nature of a gift.

Gifts can be excluded even though they are paid with
regularity such that the employees are led to expect them.
Gifts can be excluded even though the amounts paid to
different employees vary based on level of compensation
or length of service. For example, a holiday bonus paid
(not pursuant to contract) in the amount of two weeks’
salary to all employees and an equal additional amount
for each five years of service with the employer would be
excludable from the regular rate.?

Payments for Non-Working Hours

The FLSA does not require employers to give their
employees time off for holidays, vacations, or sick
leave—either with or without pay. Payments made for
occasional periods when no work is performed due to va-
cation, holiday, illness, failure of the employer to provide
sufficient work, or other similar cause; expense reim-
bursements; and “other similar payments to an employee
which are not made as compensation for his hours of
employment” are excluded from the regular rate.?”

Accordingly, holiday pay for an employee who
performs no work on the holiday does not go into the
numerator in the regular rate calculation. Similarly,
holiday hours during which no work is performed, even
if paid, do not go into the denominator. On the other
hand, if the employee actually performs work during the
holiday, both the pay for the working hours (anything up
to one-and-one-half times the regular rate, as discussed
below) and the working hours go into the regular rate
equation.”

Allan S. Bloom is a Partner at Proskauer Rose LLP
in New York City and co-head of the firm’s Wage and
Hour Practice Group.

Some states have laws providing for a minimum
number of hours’ pay in the event an employee reports
for work but is then sent home without working a full
shift. Such “show up,” “reporting,” or “call-in” pay is ex-
cluded from the regular rate to the extent it exceeds pay-
ment for hours actually worked.?’ The portions of such
pay (whether at straight-time, overtime, or other rates)
representing payment for hours actually worked are
included in the regular rate and may be credited toward
straight-time and overtime pay due.

Certain idle time (e.g., “on call” time, travel time,
breaks, sleeping time) may be considered “hours worked”
under the FLSA and if so, pay for such time must be
included in the regular rate.®’ If so, the pay goes into the
numerator of the regular rate equation, and the com-
pensable hours (i.e., the “hours worked”) go into the
denominator.

“A weekly bonus that is not excluded
from the reqular rate is simply added
to the total compensation for that
workweek when calculating overtime.”

Examples of excludable “other similar payments to
an employee which are not made as compensation for his
hours of employment” include loans or advances made
by an employer to an employee and the cost of “con-
veniences” furnished to the employee, such as parking
spaces, recreational facilities, and on-the-job medical care.

Certain Bonuses

Under the FLSA, “[s]Jums paid in recognition of
services performed during a given period if ... both the
fact that payment is to be made and the amount of the
payment are determined at the sole discretion of the em-
ployer at or near the end of the period and not pursuant
to any prior contract, agreement, or promise causing the
employee to expect such payments regularly” are exclud-
ed from the regular rate.3!

The FLSA regulations expand on this statutory exclu-
sion with several examples:

¢ [I]f an employer announces to his employees in
January that he intends to pay them a bonus in
June...[s]Juch a bonus would not be excluded from
the regular rate.

* [A]n employer who promises to... employees that
they will receive a...bonus...whenever, in [the
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employer’s] discretion, the financial condition of
the firm warrants such payments, has abandoned
discretion with regard to the amount of the bonus
though not with regard to the fact of payment.
Such a bonus would not be excluded from the
regular rate.

® On the other hand, if a bonus such as the one just
described were paid without prior contract, prom-
ise or announcement and the decision as to the fact
and amount of payment lay in the employer’s sole
discretion, the bonus would be properly excluded
from the regular rate.3?

Under the regulations, any bonus promised to
employees upon hiring or that is the result of collective
bargaining; bonuses that are announced to employees to
induce them to work more steadily or more rapidly or
more efficiently or to remain with the company; and at-
tendance bonuses, production bonuses, bonuses for qual-
ity and accuracy of work, and bonuses contingent upon
the employee’s continuing in employment until the time
the payment are included in the regular rate.3

“Under some arrangements, employees
receive additional pay for working
additional hours beyond their reqular
daily or weekly schedule.”

The DOL, in its Field Operations Handbook, takes
the position that “regularity and/or repetitive payment
of a bonus is not in itself sufficient to destroy the discre-
tionary character of a bonus” and render it includable in
the overtime calculation.?

Bonuses that are calculated as a percentage of total
earnings (straight-time and overtime earnings) may be
excluded from the regular rate.3® The reasoning is that the
employer has, by structuring the bonus as such, already
paid any overtime compensation due on the bonus.

Two other types of “bonus” payments are addressed
in the FLSA and are excluded from the regular rate. The
first are “[sJums paid in recognition of services per-
formed during a given period if the payments are made
pursuant to a bona fide profit-sharing plan or trust or
bona fide thrift or savings plan, meeting the require-
ments of the Secretary of Labor [set forth in 29 C.ER.
Part 549]..., to the extent to which the amounts paid to
the employee are determined without regard to hours of
work, production, or efficiency.”® The second are
“[sJums paid in recognition of services performed during
a given period if...the payments are talent fees...paid to
performers, including announcers, on radio and televi-
sion programs.”%

A weekly bonus that is not excluded from the regular
rate is simply added to the total compensation for that

workweek when calculating overtime.?® Where payment
of a bonus is deferred over a period of time longer than a
workweek (such as an annual bonus), the employer may
disregard the bonus in computing overtime pay until
such time as the amount of the bonus can be ascertained.
When the amount of the bonus can be ascertained, it
must be apportioned back over the workweeks of the
period during which it may be said to have been earned
(e.g., ratably over 52 weeks for an annual bonus). The
employee then receives an additional overtime payment
for any workweek(s) in the period in which he or she
worked overtime, at one-half the regular rate attributable
to the bonus multiplied by the number of overtime hours
worked. The regular rate attributable to the bonus is the
amount of the bonus allocated to that workweek divided
by the total number of hours worked in the workweek.¥

Benefit Plan Contributions

An employer may exclude from the regular rate
“[cJontributions irrevocably made by [the] employer to
a trustee or third person pursuant to a bona fide plan for
providing old-age, retirement, life, accident, or health
insurance or similar benefits for employees.”4

Premium Pay for Hours in Excess of a Daily or Weekly
Standard

Under some arrangements, employees receive ad-
ditional pay for working additional hours beyond their
regular daily or weekly schedule. Employers may exclude
from the regular rate such “[e]xtra compensation pro-
vided by a premium rate paid for certain hours worked
by the employee in any day or workweek because such
hours are hours worked in excess of eight in a day or [40
hours a week] ... or in excess of the employee’s normal
working hours or regular working hours.”#! In addition,
this extra compensation may be credited toward any
overtime owed for the workweek.#?

“The FLSA provides a floor for
compensation, but not a ceiling.”

Premium Pay for Weekend and Holiday Work

Some employers provide additional pay to employees
who work on weekends, holidays, or other days on which
they would normally not work. Such “[e]xtra compensa-
tion provided by a premium rate paid for work by the
employee on Saturdays, Sundays, holidays, or regular
days of rest, or on the sixth or seventh day of the work-
week, where such premium rate is not less than one and
one-half times the rate established in good faith for like
work performed in non[-Jovertime hours on other days,”
is excluded from the regular rate.*3 This extra compensa-
tion may also be credited toward any overtime owed for
the workweek.#*

7
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“Clock Pattern” Premium Pay

Employers may also exclude from the regular rate
so-called “clock pattern” premium pay, which is “[e]xtra
compensation provided by a premium rate paid to [an]
employee, in pursuance of an applicable employment
contract or collective bargaining agreement, for work out-
side of the hours established in good faith by the contract
or agreement as the basic, normal, or regular workday
(not exceeding eight hours) or workweek (not exceeding
[40 hours]), where such premium rate is not less than one
and one-half times the rate established in good faith by
the contract or agreement for like work performed dur-
ing such workday or workweek.”# This extra compensa-
tion may also be credited toward any overtime owed for
the workweek.4

Certain Equity-Related Compensation

Employers may exclude from the regular rate
“[a]ny value or income derived from employer-provided
grants or rights provided pursuant to a [qualifying] stock
option, stock appreciation right, or bona fide employee
stock purchase program.”4

Final Thoughts

The FLSA provides a floor for compensation, but not
a ceiling. Employers can always include more compensa-
tion in the regular rate calculation than the law requires,
which would have the effect of increasing the regular rate
and thereby increasing the amount of overtime pay. But
employers who include less than what the law requires
do so at their peril.

Now that wasn’t that bad, was it?
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Gender Equality: Why Women Can Play in the Big

Leagues
By Kimberly Livingstone

l. Introduction

In 1972, Congress enacted 20 U.S.C.A. § 1681, com-
monly referred to as Title IX. This statute proclaims that
“[n]o person in the United States shall, on the basis of
sex, be excluded from participation in, be denied benefits
of, or be subjected to discrimination under any education
program or activity receiving Federal financial assis-
tance[.]”! Once heralded as an innovative piece of legisla-
tion to combat the disparity between men and women'’s
college athletic programs, the law now lacks the specific-
ity necessary to give women the opportunity to breach
the professional sports barrier. Thus, the statute’s broad
language has allowed the courts to narrowly define Title
IX, limiting the role of women in professional sports.

Opponents of Title IX reform contend that the current
legislation has been effective in providing women with
the same athletic opportunities that men enjoy.> More-
over, opponents argue that the lack of women'’s participa-
tion in male dominated professional sports is due to their
inferior athletic ability. Societies adage that “[n]Jo woman
could ever hope to compete on a pro level; it's a male
game, and always will be” is still the formidable argu-
ment used by the opposition.® Additionally, court deci-
sions such as Lafler v. Athletic Bd. of Control, have helped
fuel the view that women are physically incapable of
competing with men.* Courts justify this disparate treat-
ment on the basis that the inclusion of women in male
professional contact sports would have a “detrimental

effect[] on women'’s safety if participation was allowed.”>

“Specifically, it addresses the tactics
implemented by the public safety
industry, which granted women the
opportunity to achieve a career in law
enforcement.”

Unfortunately, the interpretation of Title IX by the
courts has developed and reflected societal limitations for
young women. Young women who develop outstanding
athletic skills and compete at the same level as the boys,
understand that society will never allow them to play at
a pro-level. These athletes eventually curtail their efforts
to a more gender appropriate path. In 2014, at the Little
League World Series, an outstanding athlete emerged.
The world was in awe of 13-year-old Mo'ne Davis, the
first female pitcher in the Little League World Series.®

Mo'ne successfully led her team to the finals with her 70-
mph fast ball.” When her team was eventually eliminated,
the media asked her what she wanted to be when she
grew up, and she answered, “point guard in the WNBA.”
Mo'ne understood that as a woman, a career in baseball
would not be an option.?

Thus, to challenge the archaic societal views and gov-
ernmental mandates hindering women’s opportunities in
athletics, aggressive legislative reform must be implement-
ed within educational institutions and the professional
sports industry to provide an avenue for gender equality.

“In Cohen, Brown University arqued that
women were less interested in sports
than their male counterparts. Thus, the
failure to offer female athletic programs
was due to this lack of interest. The
courts rejected the university’s argument,
and directed it to adhere to the Title IX
policies.”

This article will examine how the proposed reform
of Title IX will energize the social change necessary for
gender equality in male dominated athletics. This pro-
posed reform will provide women with the opportunity
to develop the specialized skills necessary to obtain em-
ployment in male professional sports. Part II of this article
will provide a brief overview of Title IX by analyzing the
current legislation, case law, and societal mindset. Part III
will explore the issue of gender discrimination within the
sports industry. It will also examine the disparate im-
pact towards women and the substantial pay gap female
athletes receive in comparison to their male counterparts.
Part IV will examine the legislative reform developed to
address gender discrimination in other male dominated
industries. Specifically, it addresses the tactics implement-
ed by the public safety industry, which granted women
the opportunity to achieve a career in law enforcement.
Part V will explore how the effective desegregation tactics
used by the public safety industry could serve as a foun-
dation for the implementation of an affirmative action
plan for the sports industry. Part VI will conclude the
discussion of the governing factors restricting women’s
roles in professional sports and the proposed solutions
for rectifying gender discrimination in athletics.
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Il. A Brief History of Title IX
Title IX: The Good, the Bad, and the Ugly

On June 23, 1972, Congress enacted several edu-
cational amendments. Among those amendments was
Title IX, which prohibited gender discrimination in any
educational program or activity receiving federal funds.’
Soon after Title IX’s enactment, members of the legisla-
tive body attempted to amend the statute to exempt
athletics and men’s “revenue producing sports” from the
scope of Title IX.!° These attempts failed to surpass both
houses. However, in 1975 opponents of gender equaliza-
tion in athletics were finally successful in enacting an
educational amendment which limited women’s involve-
ment in contact sports.! This amendment was named the
contact sports exemption (“CSE”).!2 The CSE held that if
a sport is offered to one sex but is not offered to another,
the excluded gender must be allowed to try out for the
existing team unless the sport is a contact sport.'® This
policy limited women to gender-specific athletics.

“Another athlete challenging societal
norms is the aspiring high school senior
playing as wide receiver for Halifex West.
Kenny Cooley is the first transgender
football player to be welcomed onto the
playing field.”

By 1978, the Department of Education had received
approximately 100 gender discrimination complaints
from aspiring female athletes. In an effort to provide
guidance to educational institutions in complying with
Title IX, the agency developed a three-prong test.!* The
first prong developed the requirement of equal partici-
pation opportunities for male and female athletes.!®
The second prong addressed the allocation of athletic
scholarships in proportion to the number of female and
male students participating in college athletics.!® The
final prong discussed the overall treatment and benefits
the athletic programs receive as a whole.!” In response
to these restrictions many universities began to rely on
the same arguments that the university argued in Cohen
v. Brown University.'8 In Cohen, Brown University argued
that women were less interested in sports than their male
counterparts.!” Thus, the failure to offer female athletic
programs was due to this lack of interest.?’ The courts
rejected the university’s argument, and directed it to
adhere to the Title IX policies.

Regardless of the court’s ruling, the university’s
arguments provided the foundation driving the opposi-
tion towards women’s participation in male dominated
athletics. Therefore, to combat these social stigmas and
advance the inclusion of women in male dominated pro-

fessional sports, further legislative reform of Title IX must
be enacted.

Society’s Historical and Ideological Views of Title IX

In the mid-19th century, organized sports emerged in
the United States. These modern versions of the gladia-
tor games fueled the masculine identity and women were
excluded from this arena. As society progressed, the view
of the feminine figure and the inclusion of women in
sports changed. Women were encouraged to participate
in beautifying sports such as the backstroke, gymnastics,
and figure skating.?! However, after the feminist move-
ment in 1848 and the accompanying 19th Amendment in
1920, the view of women participating in physical activi-
ties slowly began to evolve.?? Throughout history women
have been discouraged from participating in athletics, es-
pecially with men. The female frame has been labeled as
too delicate to withstand physical contact and assertion.
In fact, renowned 19th century doctor Edward Clark in-
dicated that even higher education would be too stressful
for women and could cause additional detrimental health
effects on women'’s reproductive systems.? Despite the
modern “progressive” views today, women are still ex-
cluded from male dominated professional sports. The ma-
jority of society continues to argue that the female body is
far too delicate to engage in athletics. Furthermore, many
believe that lack of interest in sports is clearly the logical
rationale for the gender bias.

However, this archaic view is slowly being challenged
by athletes like Mo'ne Davis and Kenny Cooley. In 2014,
Mo'ne Davis became one of the first women to success-
fully play in the Little League World Series.?* Her 70-mph
fastball set her apart from her male counterparts.? She
was wildly successful throughout the Series, making it
onto the cover of Sports Illustrated and highlighting that
girls can succeed in a boy’s sport.?® Many believed that
she would be placed on the fast track to becoming the
first woman in Major League Baseball. However, Mo'ne
understood that her career in baseball would end with
the Little League World Series.” Instead, Mo'ne intends
to follow a more traditional plan and pursue a career in
women’s basketball.?® It is difficult to determine if young
women will succeed in challenging these conservative
views of athletics if programs are not redesigned to give
women the opportunity to succeed in these fields.

“Prior to the civil rights movement in
the 1960s, the idea represented the
segregation of black people.”

Another athlete challenging societal norms is the
aspiring high school senior playing as wide receiver for
Halifex West.?? Kenny Cooley is the first transgender
football player to be welcomed onto the playing field.*
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Cooley’s school looks forward to demonstrating that it’s
not about your gender, it’s about the game.*!

Although these athletes are attempting to break
down the gender barrier, little has been accomplished in
pursuit of that goal. Only through legislative reform will
the attitudes towards gender equality be influenced to
change.

Judicial History: The Court’s Attitudes Towards Title IX

The 1979 regulations set forth by Congress were
intended to have an institutional-wide effect upon
those institutions receiving federal funds.3? In 1981, the
Seventh Circuit’s holding in O’Connor v. Board of Educ.
of School Dist. No. 23 distinguished the court’s attitude
towards co-ed sports.®® In O’Connor, ten-year-old Karen
O’Connor wished to try out for the boys’ basketball team
to improve her already outstanding basketball skills.3
The school district denied her request and proclaimed
that she had the opportunity to try out for the girls’
basketball team.3> Karen, who was understandably upset
by this discrimination, brought the matter before the
United States Supreme Court. The majority disagreed
with Karen'’s gender based discrimination claim.* The
Court reasoned that the two-team approach implemented
by the school served to encourage girls to participate in
sports and thus the policy was an important governmen-
tal interest.” The Court emphasized that the separation
of the two genders in athletic programs was a compelling
state interest in that it prevented male domination of the
girls” programs and protected the girls’ right to devel-
op.8 Although Title IX does not exclude co-ed teams, the
Court in this case demonstrated that separate but equal
is good enough. Separate but equal has been a common
phrase used throughout America’s legislative history.
Prior to the civil rights movement in the 1960s, the idea
represented the segregation of black people. After the
Court’s decision in O’Connor, the term was revolution-
ized to apply to the segregation of female athletes.

“Furthermore, it was discovered that
this trend of unlawful hiring practices
extended throughout the industry’s
leagues.”

In 1984, the United States Supreme Court decided to
put on its boxing gloves and enter the ring with Title IX
when it addressed the gender discrimination issues in
Grove City College v. Bell.?* In Grove City, the Department
of Education terminated the federal financial assistance it
provided to the college due to the school’s failure to com-
ply with the statute (Section 901(a), Title IX) prohibiting
gender discrimination in any educational program.*’ The
Court determined that the statute applied only to specific

programs receiving federal funding and any programs
not receiving this funding were exempt from Title IX
restrictions.*! As most athletic programs are not federally
funded, the Supreme Court essentially excluded gender
equality from athletic programs. However, three years
after this disheartening decision, Congress implemented
a clear definition of the institutional-wide application of
Title IX.#2

Today the courts have maintained a rigid view of
gender equality in athletics. However, the inclusion of tal-
ented female and transgender athletes in male dominated
sports after the reform of Title IX will likely impose a new
point of view on the courts. This social change policy
will slowly persuade the courts that female athletes are
protected from segregation in sports through the Equal
Protection Clause of the Constitution. Furthermore, this
change in policy would lead to the inclusion of women in
the sports industry.

lll. Athletics: A Gender War: Organizations in
the Sports Industry Are Employers, Too

An Overview of the Statutory Regulations Imposed on
Employers

Despite the common belief that there are regulations
prohibiting women from entering professional sports,
no such statute exists. These companies (the NFL, NHL,
NBA, and MLB) are governed by the same Title VII and
employment discrimination statutes. Yet women are se-
verely underrepresented in every position, on and off the
field. Employers in the sports industry have frequently
violated such employment discrimination statutes. Pursu-
ant to 42 U.S.C.A. § 2000e-2(a)(1) (commonly referred to
sec 704 of Title VII):

It shall be an unlawful employment practice for an
employer—

to fail or refuse to hire or to discharge any
individual, or otherwise to discriminate
against any individual with respect to

his compensation, terms, conditions, or
privileges of employment, because of
such individual’s race, color, religion, sex,
or national origin...*3

Last year, the Institute for Diversity and Ethics in
Sport at the University of Central Florida revealed a study
analyzing the gender hiring practices of the NFL.* The
study revealed that the NFL has been reluctant to hire
women outside of its executive offices.*> Additionally, of
the 330 employees in the league headquarters, only 30%
of the positions are held by women.*® Furthermore, it was
discovered that this trend of unlawful hiring practices
extended throughout the industry’s leagues.*’
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Despite the blatant discrimination of women in this
industry, court decisions such as the one in Lafler v. Ath-
letic Bd. of Control, have developed legal excuses for the
sports industry’s unlawful hiring practices.*® The courts
justify this disparate treatment on the basis that the inclu-
sion of women in male professional contact sports would
have a “detrimental effect[] on women’s safety if partici-
pation was allowed.”#

“However, cases like Jenson forge
avenues of relief and progression toward
a gender-neutral workplace in male
dominated industries.”

However, pursuant to 42 U.S.C.A. § 2000e-2(k), a
disparate impact case could develop if a class of women
could prove that the unlawful hiring practices of the
sports industry are not a business necessity. The statute
sets forth that:

(1)(A) An unlawful employment practice
based on disparate impact is established
under this subchapter only if--

(i) a complaining party demonstrates
that a respondent uses a particular em-
ployment practice that causes a dispa-
rate impact on the basis of race, color,
religion, sex, or national origin and the
respondent fails to demonstrate that the
challenged practice is job related for the
position in question and consistent with
business necessity[.]>

Employers in numerous male dominated indus-
tries have attempted and successfully used the business
necessity defense to justify unlawful hiring practices and
discrimination of seasoned employees. In Jenson v. Eveleth
Taconite Co., a female employee successfully established a
prima facie case that the “employer’s practice of promo-
tions to step-up foreman, which was based on subjective
and ambiguous selection criteria, had a disparate impact
on women[.]”>! Women working in male dominated
industries, such as the construction industry, endure a
magnitude of adversity. However, cases like Jenson forge
avenues of relief and progression toward a gender-neu-
tral workplace in male dominated industries.

Similarly, case law and the CSE have established
the business necessity argument as a lawful defense for
the unlawful hiring practices within the sports industry.

However, the court’s perception began to change in 2001,
when it decided, Mercer v. Duke University.5? In Mercer, the
United States District Court of North Carolina became the
first court to hold a college football team liable for dis-
criminating against a female athlete solely based on her
gender.” Although the court has started to recognize the
possibility of women'’s participation in college football,
they have yet to discuss the gender discrimination issues
within the big leagues.

“In 2015, Jen Welter became the first
female hired by the NFL to fill an assistant
coach position.”

Therefore, the reform of Title IX will be paramount to
the establishment of a gender-neutral workplace within
the sports industry. Once society’s perception is modi-
fied to accept women'’s athletic capabilities, the next step
would be to break down the gender barrier in profes-
sional sports. Thus, the next section will demonstrate the
disparate impact towards women employed within the
sports industry.

Proving Disparate Impact

Gender Discrimination in Executive and Managerial
Positions

On January 21, 2016, the Daily News released an
article praising eight women for their persistence in
acquiring executive positions within the sports industry.>
The article applauded these women for orchestrating
the destruction of the gender barrier in male dominated
professional sports.>> However, the gender barrier is far
from demolished and seems to be an impenetrable wall
as demonstrated by the role each of these women play or
played in the sports industry.

“Women began to change these views by
litigating the disparate impact on women
and turning to the Equal Protection
Clause of the Constitution.”

In 2015, Jen Welter became the first female hired by
the NFL to fill an assistant coach position.>® Welter was
highly recommended. She not only has a master’s degree
in sports psychology and a doctorate in psychology, she
also played as a running back for the “Texas Revolution
of indoor football men’s league.”>” Welter was commend-
ed by the head coach of the Arizona Cardinals as being
a fireball and full of energy.® Yet, despite this glowing
review of her performance at the end of the preseason,
her position expired. Welter was positive and commented
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on her enjoyment in coaching in the NFL, even though it
was brief.>

Moreover, in 2015, Justine Siegal made her debut
as the first woman hired in the MLB as a batting coach
for the Oakland Athletics.?® Similarly to Welter, Siegel
was highly qualified for the position, holding a master’s
degree in sport studies and a Ph.D. in sport and exercise
psychology.®! Additionally, she is the founder of “Base-
ball for All,” a program promoting gender neutrality in
baseball.®? Siegal was specifically hired for the instruc-
tional league to teach young players on and off the field
about the intellectual side of baseball.®® However, once
again the presence of a woman thriving in the male
dominated profession of baseball was short lived, as
Siegal’s two-week contract ended with the close of the
training camp.**

Perhaps the sports industry’s recent initiative to hire
women on a temporary basis is a step towards establish-
ing a role for women in the industry. However, it seems
unlikely as history is riddled with examples of including
a member of a segregated class to placate governmental
and/or societal pressures. Such examples, as demonstrat-
ed below, were prevalent in the civil rights era.

In comparison, on February 9, 1960, Little Rock
Central High School appeased the United States Supreme
Court by allowing nine newly admitted black students to
attend classes at an all-white school.®® This action came
shortly after the Supreme Court’s landmark decision in
Brown v. Board of Education, which declared state laws
establishing separate public schools for white and black
students unconstitutional.®® It took several years after the
order to desegregate before integration took its full effect.
However, due to the Court’s ruling and the government’s
public polices, de jure racial desegregation became a
reality.

“Julie Croteau, a young woman from
Virginia, became the first woman to play
first baseman for her college’s NCAA
Division Il baseball team.”

Similarly, in Goesaert v. Cleary, the Court upheld a law
barring women from working as bartenders, except when
their husbands owned the bar.®” The courts defended
such laws in an effort to protect women from being mor-
ally degraded for working in these occupations.®® Rulings
similar to Goesaert were labeled as protective labor laws
that rested on the socially proper occupations for wom-
en.®”” Women began to change these views by litigating
the disparate impact on women and turning to the Equal
Protection Clause of the Constitution.”® The Supreme
Court joined the fight against gender discrimination in

United States v. Virginia. The court held that the “all-male
admissions” policy at Virginia Military Institute (“VMI”)
violated the Equal Protection Clause of the Constitution.”!
The complaint was filed by a female high school student
interested in attending VMI. The school denied the stu-
dent’s entrance and proposed admission to the school’s
female equivalent institution.”” The Court reasoned that
the proposed remedy did not provide the applicant with
the same opportunities as those offered at VMI. Thus, the
Court required the admission of female cadets into the
all-male school.”?

These cases illustrate the essential elements necessary
to prove a disparate impact case. The successful litigation
of a disparate impact case will rely on the female claim-
ant proving that the hiring practices for executive and
managerial positions within the sports industry create a
discriminatory impact on women. As there is not a signifi-
cant physical requirement for these positions, it is likely
that litigation would be successful. However, successfully
litigating a disparate impact claim in player positions will
likely be more difficult, as the physical component is the
very nature of the job.

Gender Discrimination in Player Positions

The common societal arguments for the segrega-
tion of the sexes in these modern gladiator games have
always been that women are the weaker sex. This view
is the foundation for employers in the sports industry to
discriminate against women using the business necessity
excuse. However, women have been challenging these no-
tions for years by competing and surpassing men in these
athletic fields.

For example, on September 23, 1992, Manon Rheau-
me became the first woman to play competitively in any
male dominated professional sport when she appeared
in an exhibition game as the goalie for the NHL Tampa
Bay Lightings.”* Rheaume effectively stopped seven of
the nine attempted scoring shots and left the game after
the first period with the score tied.” This outstanding
player would never again play in an NHL game merely
due to the fact that she was a woman.”® Although the
exhibition game launched a publicity campaign which
inspired an increase in women'’s participation in hockey,
no woman since Rheaume’s successful appearance has
established a professional athletic career in the NHL.”
Another prime example of women’s ability to “play with
the boys” occurred in 1989. Julie Croteau, a young woman
from Virginia, became the first woman to play first base-
man for her college’s NCAA Division III baseball team.”8
Additionally, she became the first woman to try out and
successfully play for a men’s semipro baseball league in
Virginia.” Despite her success in baseball, Croteau has
pursued a career in sports administration, working to
“break down the gender barriers in sports.” Croteau
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pointed out that the gender barrier begins in high school
sports programs. Although girls are permitted to play
baseball in little league, teenage girls are cut off from this
opportunity in high school and college.?!

“This disparate distribution of funds in
educational institutions is the foundation
for the unequal pay burden placed on
female professional athletes.”

Therefore, the reform of Title IX will break down
the gender barriers in educational institution’s athletic
programs. This legislation will provide women with the
opportunity to explore a career in professional sports
without gender-based restrictions. Although proving a
disparate impact case for women in player positions will
be more difficult, the development of talented female
athletes creates the likelihood of a successful litigation.

The next section will examine the disparate treatment
of women in gender specific sports in relation to their
male counterparts.

IV. Separate but Not Equal

The Unequal Allocation of Funds in Educational
Institutions

According to Title IX, as long as high schools and
colleges have sports programs that are equally avail-
able to each gender, the educational institutions have
met their legal responsibility, even if those opportunities
are separate. Furthermore, girls who hope to continue
their participation in non-traditional female sports in
high school or college are not afforded the opportunity,
even in non-coed programs.®? Moreover, analyzing the
financial breakdown between male and female collegiate
athletes, it is alarming to discover that male athletes
receive “55% of NCAA college athletic scholarship dol-
lars (Divisions I and 1II), leaving only 45% allocated to
women.”83

“Regardless of this fact, only 1.6% of the
network news and ESPN Sports Center is
dedicated to coverage of women'’s sports
whereas 96% is dedicated to men’s
sports.”

Even though the general student population is
comprised of 57% women, female athletes only receive
“43% of participation opportunities at NCAA schools.”84
Examining the financial devotion to Division I athletic
programs, women's teams only received 40% of the
budgeted funds.?> Additionally, head coaches’ salaries at

Division I schools for men’s teams totaled $3,430,000 and
a total of $1,172,400 were allocated for women’s teams.8¢

This disparate distribution of funds in educational
institutions is the foundation for the unequal pay burden
placed on female professional athletes.

How the Glass Ceiling Affects Women in Professional
Sports

Although Title VII was developed to protect employ-
ees from employment discrimination and retaliation, sec-
tions of the statute seem to dilute the effectiveness of this
purpose. Pursuant to 42 U.S.C.A. § 2000e-2(h):

It shall not be an unlawful employment
practice under this subchapter for any
employer to differentiate upon the basis
of sex in determining the amount of the
wages or compensation paid or to be
paid to employees of such employer if
such differentiation is authorized by the
provisions of section 206(d) of Title 29.87

Furthermore, 29 U.S.C.A. § 206(d)(1) illustrates that:

No employer having employees subject
to any provisions of this section shall
discriminate, within any establishment
in which such employees are employed,
between employees on the basis of sex
by paying wages to employees in such
establishment at a rate less than the rate
at which he pays wages to employees of
the opposite sex in such establishment
for equal work on jobs the performance
of which requires equal skill, effort, and
responsibility, and which are performed
under similar working conditions...%8

“Today, women represent approximately
15-20% of the law enforcement
population.”

Although these laws limit the employer’s ability to pro-
vide employees unequal wages based on gender, profes-
sional female athletes witness the disparate treatment on
a daily basis.

Currently, female professional athletes receive a lower
pay wage than their male counterparts. For example, the
maximum salary for a WNBA player is $109,500 and the
team salary cap is $878,000.%° The maximum salary for a
NBA player is $16.4 million, and the team salary cap is
$70 million.”® Additionally, the U.S. men’s soccer team
finished in eleventh place and collected $9 million, which
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is four times more than the U.S. women’s championship
team.?!

Furthermore, women’s sports are rarely televised
and are subjected to cancellation for more popular male
dominated athletics, even though women may have
been more successful in the particular industry. About
3.1 million high school girls participate in interscholastic
sports, which has inched ever closer to the 4.4 million
high school boy participants.”? Regardless of this fact,
only 1.6% of the network news and ESPN Sports Center
is dedicated to coverage of women’s sports whereas 96%
is dedicated to men’s sports.”?

“Social media and innovative
technologies also allowed the TF to
inform the populous more efficiently of
the employment opportunities in the
public safety industry.”

While there have been many discussions within
the legislature to address the inequality issue, there has
yet to be reform in this area. Therefore, unequal pay
based on gender is likely to continue unless the govern-
ment intervenes. Once again the need for social change
and legislative reform will be necessary to address
the disparate treatment of women in this industry. In
comparison, affirmative action plans and governmen-
tal mandates have been used in other male dominated
industries to address gender discrimination in the
workforce. The next section will examine these success-
ful tactics.

V. Legislative Reform in Other Male Dominated
Industries: The History of Segregation in
Male Dominant Professions

The Public Safety Industry

Perhaps one of the most male dominated industries
in the United States is the public safety industry. Al-
though women have had a presence in law enforcement
agencies since the early 1900s, their roles were limited to
supervising juvenile and female prisoners.”* The lim-
ited roles of women in law enforcement slowly began
to change after the enactment of the Civil Rights Act
of 1964.% The law required police departments to hire
women on an equal basis as their male counterparts.®®
After a year of observing women in patrol-related posi-
tions, it was discovered that women patrol officers were
more effective than their male counterparts in avoiding
and defusing violent situations.”” Additionally, women
were less likely than their male counterparts to engage
in serious misconduct.”® Despite their efficiency in patrol
positions, women were still limited to low-ranking posi-

tions and were constantly passed over for promotions to
high ranking positions.”

Today, women represent approximately 15-20% of
the law enforcement population.!® This relatively low
representation of women is attributed to three main fac-
tors: recruitment, hiring, and retention practices.!’! The
problem begins with the recruitment practices of law
enforcement agencies which are not tailored to enticing
women and minorities to apply for employment opportu-
nities. Women routinely avoid these positions due to the
negative reputation and operational practices associated
with these agencies.!?? The second issue that attributes
to the disproportionate representation of women in law
enforcement pertains to current hiring practices. Many
agencies rely on antiquated examinations as a screening
process which excludes qualified individuals from the
applicant pool.!%® Furthermore, agencies rely on multiple
screening and selection criteria, such as physical tests,
written tests, and height requirements.! These factors
often disproportionately impact women, excluding them
from employment in this field.!® Lastly, agencies find it
difficult to retain women in law enforcement positions
due to the offensive and negative culture women face
within these agencies.!% Furthermore, women have dif-
ficulty in achieving promotions, which can be attributed
to a lack of due process in selection procedures.!?” Very
few women hold high ranked positions, which makes it
difficult to break the glass ceiling and obtain professional
development opportunities.!®

Although women are still impacted by gender dis-
crimination practices within this male dominated indus-
try, the enactment of recent policies are addressing these
issues. As such, the administrative policies of the United
States Department of Justice (“DOJ”) and the Equal Em-
ployment Opportunity Commission (“EEOC”), coupled
with influential decisions by the courts, are slowly break-
ing down these barriers.

The Desegregation of Male Dominated
Professions

The Policy Steps Implemented to Desegregate the
Public Safety Industry

Combating the historical and prevalent gender dis-
crimination employment practices discovered throughout
the country’s policing agencies has not been an easy task.
However, in 2014, President Obama announced his “Task
Force on 21st Century Policing” (“TF”). 1 The TF initia-
tive brought together both Federal and State law enforce-
ment agencies to discuss a multitude of issues, including
the enactment of policies to desegregate the agencies.!'’

In an effort to recruit women, the TF implemented
community outreach programs and hiring workshops
in more diverse areas, partnering with the community’s
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universities, faith-based organizations and minority
businesses.!!! Social media and innovative technologies
also allowed the TF to inform the populous more ef-
ficiently of the employment opportunities in the public
safety industry.'!? The TF’s next step was to re-evaluate
the selection criteria law enforcement agencies used in
their hiring practices.!3 The selection criteria consisted of
height and weight requirements, which had no relation
to the requirements of the job.!!* These factors had often
excluded highly qualified women from employment
opportunities.!!'> After an evaluation of these selection
requirements, agencies tailored their physical ability tests
around the specific duties of the position.!'® These physi-
cal ability fitness exams mirrored those used in our high
school gymnasiums.'”

Lastly, the TF developed programs and incentives
to combat the retention issues and difficulties women
faced in the workplace. The TF identified that women
struggled to identify mentors who foster employment
development.!® The opportunity for advancement is
critical to retaining employees; thus, mentor and support
programs needed to achieve promotions were imple-
mented.!!? Furthermore, “incentive programs—including
providing temporary housing, allowing officers to work
towards college credit while on the job, and providing
financial bonuses”—have helped entice women to remain
in the field.!?°

“Despite the creation of these guidelines,
many law enforcement agencies applied
the business necessity exception to the
selection procedures for candidates
applying to law enforcement agencies.”

Since the implementation of these tactics, the pub-
lic safety industry has seen a significant increase in the
representation of women in law enforcement. In 2015,
the Worchester Police Department was happily surprised
that, “out of all the men taking the civil service exam,
37% were men of color and out of all the women who
took the exam 56% were women of color.”!2! Moreover,
in an effort to retain women and minority officers, the
Atlanta Police department implemented a retention
incentive payment program, offering $3,000 to officers
who remain on the force for five years.!?? Although these
administrative policies are beginning to break down the
gender barrier, these policies are often not enforced until
a gender discrimination claim is litigated.

Litigating the Desegregation of the Public Safety
Industry

In the 1970s the EEOC released “The Uniform Guide-
lines on Employee Selection Procedures (“UGESP”).”

These guidelines were created to be used by employers
“to evaluate their selection practices and assess whether
they are in compliance with the law.”1? Despite the cre-
ation of these guidelines, many law enforcement agencies
applied the business necessity exception to the selection
procedures for candidates applying to law enforcement
agencies. Once these guidelines were implemented, the
EEOC began to challenge the “facially neutral job screen-
ing devices that have an adverse impact on protected
groups and are not job related or consistent with business
necessity.”124

“As demonstrated by the examples above,
the implementation of quidelines set
forth by the EEOC and the language of
Title VIl were meaningless without the
enforcement and interpretations of the
courts.”

In 1992, the Ninth Circuit began to strike down the
employment discrimination practices within the public
safety industry when the majority held that, “[Blefore uti-
lizing a [selection] procedure that has an adverse impact
on minorities, the City has an obligation pursuant to the
Uniform Guidelines to explore alternative procedures and
to implement them if they have less adverse impact and
are substantially equally valid [to other options].”1?°

Furthermore, in 2009, the United States Supreme
Court held that, “the City officials lacked strong basis in
evidence to believe that city’s promotional examinations
for firefighters were not job-related and consistent with
business necessity, and that use of examination results
therefore would have disparate impact on minorities,
and, thus, officials failed to establish defense on such
basis to liability under Title VII's disparate-treatment
provision, where written examinations were devised after
painstaking analyses of captain and lieutenant positions,
examination’s developer drew questions from source ma-
terial approved by fire department, developer addressed
challenges to particular questions, and city turned blind
eye to evidence that supported examinations’ valid-
ity.”126 Two years after this landmark decision, the EEOC
successfully litigated the elimination of New Jersey’s
written examination policy for police sergeants.'?” As a re-
sult, the New Jersey State Police promoted its first female
African American to the position of sergeant.!?®

As demonstrated by the examples above, the imple-
mentation of guidelines set forth by the EEOC and the
language of Title VII were meaningless without the
enforcement and interpretations of the courts. With the
combined efforts of the legislative and judicial branches,
the public safety industry has begun the reform necessary
to include women in every aspect of the field. This col-
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laborative effort will be essential in the desegregating the
sports industry.

VI. Proposed Reforms for America’s Pastimes:
Title IX Reform: Necessary for Social Change

In 1972, the enactment of Title IX was a pivotal mo-
ment for women. This educational amendment gave
women the hope that sports would become a gender-
neutral environment. However, societal opinions that
women will never be better than men continue to plague
the dreams of female athletes. Perhaps Title IX’s pivotal
moment was that it was a step towards gender equality
and thus another step towards reform must be made.

“This reform would provide the majority
of the female population with the
opportunity to develop the necessary
skills to qualify for player positions in the
sports industry.”

The problem today is the ever-growing talent of girls
ages five to eighteen who are not given the opportunity
to play male dominated sports with the boys. If they are
afforded this opportunity they are met with opposition
and hate. Once women enter college, those same separate
but not equal examples continue. Accordingly, Title IX
and the courts have declared that women are too delicate
to play contact sports with men. These stipulations limit
women from pursuing a career in the NFL and the NHL.

To adjust public perceptions and advocate for a
gender-neutral sports industry, the reform must start in
educational institutions. To pursue a career in sports,
women will need the same financial and athletic oppor-
tunities men are afforded in their secondary educational
institutions. Although affirmative action policies are
subject to debate among the courts, their effectiveness
at combating the adverse impact of a segregated class
has been paramount. In 1978, the United States Supreme
Court held that the University of California’s special ad-
missions programs reserving seats for minority students
were constitutional.!?’ The school’s effort to diversify the
student population was held to be a “lawful affirmative
action” policy.!3? To combat the unequal opportunities for
female athletes in primary and secondary educational in-
stitutions, Title IX would need to be amended to include
a quota or affirmative action policy. This policy would
create opportunities for women and men to participate
in any sport they are qualified to play. Gender would be
eliminated from the equation and athletes would be con-
sidered for a sport based on their athletic ability.

The proposed Title IX reform would include: (1) re-
serving fifteen percent of the positions on gender exclu-
sive teams for the opposite sex; (2) collegiate scholarships

would be equally distributed to both female and male
athletes; and (3) a separate investigation board would be
created to provide students with the opportunity to safely
report acts of rape, sexual assault, etc. This reform would
provide the majority of the female population with the
opportunity to develop the necessary skills to qualify for
player positions in the sports industry. Additionally, to
make the transition from college athletics to employment
in professional sports, there will likely need to be affirma-
tive action policies implemented within the industry.

Implementing Policies to Reduce the Gender
Disparity in the Sports Industry

Throughout history, the courts have upheld affirma-
tive action policies that equalize the disparate impact
among segregated classes. In Johnson, the United States
Supreme Court upheld the employer’s affirmative action
policy that allowed gender to be considered when hiring
candidates for positions where women were underrepre-
sented.'®! The employer’s policy was consistent with Title
VIIs policy of eliminating discrimination in the work-
place.!3? As women are significantly underrepresented
in the sports industry, an affirmative action policy would
be beneficial in eliminating the disparate impact towards
women.

“The second issue the affirmative action
plan would address would be the hiring
practices of the organizations in the
sports industry.”

The policies recently implemented in the public safety
industry have developed helpful strategies to address the
disparate impact on women in physically taxing occupa-
tions. These strategies will provide guidance to the neces-
sary reform of the sports industry. The proposed reform
would create an affirmative action plan addressing the
recruitment, hiring, and retention practices of organiza-
tions in the sports industry.

The first step the affirmative action plan would ad-
dress would be the recruitment practices for a league’s
executive and player positions. Recently, on February
2016, the President of the NFL announced the implemen-
tation of the Rooney Rule for women.!* The Rooney Rule
is a policy requiring “interviews of women for execu-
tive positions.”!3* The new policy also created a resume
database for the franchisees, allowing them easy access
to highly qualified female candidates.!® This policy is
only one of many necessary to increase the recruitment of
female employees for executive positions in the industry.
As for the recruitment practices for player positions, it is
likely that player training and recruitment camps would
need to be held in diverse areas to attract female ath-
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letes.!3¢ Furthermore, the leagues would need to invest
in community outreach programs which will advise and
train female athletes in specialized skills needed to secure
player positions.

The second issue the affirmative action plan would
address would be the hiring practices of the organiza-
tions in the sports industry. To address the gender exclu-
sive nature of the executive and player positions, a quota
system would most likely need to be implemented. This
would require employers to set aside approximately 30%
of the industry’s executive and player positions for mi-
nority genders, such as women and transgender. Further-
more, physical fitness tests would need to be tailored to
represent the actual physical components of the position.
The enactment of these hiring policies would provide
women with the opportunity to explore a career in the
sport of their choosing and skillset.

“Opponents proclaim that women are
the weaker sex and are unable to meet
the physical demands of these types of
occupations.”

Lastly, the affirmative action plan would develop
retention policies for these employers. Currently, the
number of women occupying positions in male domi-
nated professional sports is dismal. Thus, the policies
set forth will attempt to address the potential adversity
women will endure. Under the affirmative action plan,
the recruitment and hiring policies would open the door
for women in this industry. However, for the plan to be
effective, it would be imperative that employers encour-
age women to remain in the industry once employed.
Thus, mentor programs would need to be implemented
to provide women with opportunities for employee
development and advancement. Furthermore, monetary
incentives would be provided to women who remain in
the industry for a term of years. Additionally, the CBA
should include provisions specific to its female members
that would promote and enforce the retention of these
employees.

Therefore, as demonstrated in the desegregation of
the Public Safety Industry, male dominated industries
will retain their gender exclusive employment practices
unless aggressive reform is implemented and enforced.

Conclusion

In conclusion, to attain a gender-neutral work envi-
ronment within the sports industry the current societal
norms will need to be adjusted. As demonstrated during
the civil rights era, change in societal mindset will not be
obtained without aggressive legislative mandates and a

like-minded judicial branch. Although the desegregation
of the sports industry will most likely take a significant
amount of time, the reform of Title IX will be necessary to
implement social change.

Thus, to challenge the archaic societal views and
governmental mandates hindering women'’s opportuni-
ties in athletics, aggressive legislative reform must be
implemented within educational institutions and the
professional sports industry to provide an avenue for
gender equality. Opponents to such reform voice the
same ignorant arguments heard during the movement to
include women in law enforcement agencies. Opponents
proclaim that women are the weaker sex and are unable
to meet the physical demands of these types of occupa-
tions. However, these opinions are misguided as women
are proving their capability and interest in occupying
positions in these male dominated industries.

This article has demonstrated the apparent disparate
impact on women in the sports industry and the pro-
posed solutions for imposing gender equality. As sports
are the microcosm of society it is imperative that each
gender is equally represented, including the transgender
community. By addressing the gender issues in sports,
transgender athletes will enjoy unlimited access to ath-
letic programs. Therefore, legislative reform is crucial to
eradicating the current injustice inflicted upon female and
transgender athletes.
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