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Message from the Chair

We have completed our Section’s Lob-
by Day in Albany, and we were successful
in eliminating all items of concern in the
final New York State budget bill. We had a
number of meetings with members of the
Assembly, the State Senate, their staff and
representatives of the Executive. We con-
centrated on three issues in the governor’s
proposed budget bills: elimination of Med-
icaid spousal refusal for community based
care, requiring a nursing home level of care
for participation in MLTC home care, and a
proposal to allow banks to freeze accounts
where there is suspected abuse.

prohibit medical facilities from bringing
guardianship proceedings in order to facili-
tate collections.

Our CLE program and reception at the
Annual Meeting in January was a great
success thanks to co-chairs Sal DiCostanzo
and James Barnes. A special thank you
to our speakers Richard Marchese, Fern
Finkel, and David Okrent who did the
2017 Updates; Richard Weinblatt, Bruce
Birnbaum and David DePinto who spoke
on Annuities; and Amy Guss who spoke on
IRAs, Beneficiary Designations and Plan-

I would like to thank the three teams
from our Section consisting of Jeff Asher,
Tara Anne Pleat, Richard Weinblatt, Rene Reixach,
Matt Nolfo, Tammy Lawlor, Deep Mukerji, JulieAnn
Calareso, Marty Hersh, Judie Grimaldi and Britt Burn-
er. ] would also like to thank our team leaders Kevin
Kerwin from the State Bar and Jane Preston and Josh
Oppenheimer from Greenberg Traurig. Ron Kennedy
from the State Bar also joined us when we discussed with
legislators the NYSBA Power of Attorney proposal which
is now a State Bar priority. In other legislative matters
Ira Salzman, Patty Bave and Fern Finkel continue to
work on responses to the proposed legislation that would

David Goldfarb

ning Considerations. And a special thanks
to CaringKind and RDM Financial Group who
sponsored our reception at the Warwick Hotel.
Our Section award recipient this year was Jeffrey A. Asher
for his actions in furtherance of the rights of the elderly
and persons with disabilities, and the recipient of the Joel
K. Asarch Scholarship was law student Jessica M. Klersy.

With the potential changes in health care coverage
both at the federal and state level these can be stressful
and trying times for our clients. I look forward to work-
ing with our Section committees and Section members to
protect the rights of our clients.

David Goldfarb
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Message from the Co-Editors-in-Chief

Some things are worth
the wait. This edition of the
Journal was delayed, in part to
a wonderful article titled “Say
What? The Affordable Care Act,
Medicare and Hearing Aids.”
We waited (with many of you)
for the future of the Afford-
able Care Act under the new
administration. On May 4th,
the House narrowly approved
their version of a replacement

plan, but it is widely viewed
as unacceptable in the Senate.
So, the ACA remains alive, and we made the decision to
forge ahead. Professor Mary Helen McNeal'’s article gives
us an excellent overview of age-related hearing loss, and
a detailed study of hearing aids under the ACA and other
insurance coverage. As the majority of our clients age,
hearing loss is an inevitable fact, and we thank Professor
McNeal for this wonderful and timely submission.

Judith Nolfo McKenna

This edition of the Journal contains the report of the
Nominating Committee provided by Immediate Past
Chair JulieAnn Calareso, advising the Section of the
honorees of our awards as well as the Slate of Officers
and District Delegates who were elected at the Annual
Meeting in January. The Annual Meeting was co-chaired
by James Barnes and Sal Di Costanzo and they have
provided us with an excellent summary of the events and
educational offerings of the day.

The co-chairs of our legislation committee, Jeff Asher
and Deep Mukerji, provide a glimpse into the issues ad-
dressed as part of this year’s budget process as well as
other items of interest. James Sarlis contributed a unique
perspective on addressing medication errors impacting
the senior population. For those newer to the practice
of law, Regina Kiperman and Naomi Levin provide a
primer of the process courts use when a distributee of a
probate estate is under a legal disability.

This Journal is rounded
out by Deidre M. Baker’s ar-
ticle on securing “Immediate
Need” Medicaid, and Bob
Mascali’s article address-
ing the impact that ABLE
accounts might have on
Special Needs Trust practice.
Both articles address recent
changes in the law and the
corresponding influence on
our practices.

On another front, this edi- Tara Anne Pleat

tion marks the final edition un-

der our current Chair, David Goldfarb. We are so grateful
for his leadership and his wisdom. It has been a wonderful
year, and we wish David some well-deserved peace and
quiet from the constant demands the Chair faces each day.

The Summer edition of the Journal will welcome Mar-
ty Hersh as the incoming chair, and under his leadership
we will look forward to another exciting year. We hope all
of you will join Marty at his first official Section meeting
this summer in Lake Placid. For those of you who have
never been, Tara and I can attest to the pristine beauty and
peace of the area. You can visit the Olympic Village, and
feast on some of the unique and delicious culinary offer-
ings (and craft beers) that Lake Placid has to offer.

In this edition, we are spotlighting Bob Kurre as our
Senior Member together with his Committee, the Practice
Management Committee. Scott Silverberg is the subject of
our New Member Spotlight.

As is our rallying cry, we are in need of submissions
for the Fall Journal, we are fortunate to say that the Sum-
mer Journal is spoken for! Fall articles will be due by
August 1st for submission to the Fall Journal. Please keep
them coming!

Tara and Judy

4

We invite you to participate in our private online professional
Community for the Elder Law and Special Needs Section.

We want all of you to share your experiences and your knowledge
while also being free to ask questions of others in the Section and
participating in the intellectual discussion we hope to generate.
You can find our Community at www.nysba.org/eldercommunity.

N\

J
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An Honor to Honor Two Distinguished Persons

By Nominating Committee Chair JulieAnn Calareso

Our Section’s Nominating Committee, of which I was
lucky enough to serve as Chair, was hard at work in the
months leading up to the Section’s Annual Meeting. Britt
Burner, Esq., Laurie Menzies, Esq., Neil T. Rimsky, Esq.,
Patricia Shevy, Esq., Richard A. Weinblatt, Esq. and I were
tasked with nominating persons for Section awards, and
also had the distinct honor of presenting a slate of Of-
ficers and District Delegates to the membership. Another
esteemed group of individuals were tasked with award-
ing this year’s Elder Law and Special Needs Section’s
Hon. Joel K. Asarch Scholarship.

The Elder Law and Special Needs Section has a
tradition of bestowing upon deserving persons awards
in grateful acknowledgment of their contributions to our
Section. This year, the Section’s Nominating Committee
was proud to honor Jeffrey A. Asher, of the Law Offices of
Jeffrey A. Asher, PLLC. Our Section recognized Jeff, with
gratitude, for his actions in furtherance of the rights of the
elderly and persons with disabilities. Jeff, a member of
our Section for over two decades, has served in a variety
of roles, both formal and informal, and has always been,
and remains, willing to take on a task or work with a
group to advance the interests of the elderly or disabled.

This past year, in particular, Jeff has represented our
Section on two very important task force efforts. First, Jeff
led our Section’s work group on the reformation of the
Power of Attorney. He was instrumental in collaborating
with the Bar Association and advancing proposed reforms
to the Power of Attorney statute. Jeff’s collaboration with
others has led to the Bar Association making Power of At-
torney reform one of its legislative priorities this year. Jeff
provided valuable input and insight into how and why
reformation of the statute was so imperative to the elderly
and those with disabilities, and he eloquently and strategi-
cally presented all of the opinions and positions advanced
by our Section. His work on this important issue was
invaluable to our Section members and those we serve.

After tackling the Power of Attorney issue from the
Elder Law and Special Needs attorney’s perspective, Jeff
then stepped up and offered to be our Section’s liaison
with the Trusts and Estates Law Section as it presses for the
adoption of the Uniform Trust Code. Jeff articulated our
Section’s position on some of the proposals put forth, and
was able to advocate for modifications that would benefit
the elderly and those with disabilities who sought to use
trusts in their planning. Jeff’s diplomacy and advocacy has
positioned our Section to be able to support the anticipated
proposal of a UTC adoption, and we will be comfortable in
knowing our client’s and our own interests are protected.

The Elder Law and Special Needs Section was proud
to present this award to Jeffrey A. Asher, in grateful

recognition of actions in furtherance of the rights of the
elderly and persons with disabilities.

In addition to the “fun” part of the Nominating Com-
mittee’s work, our Committee also served an important
role in presenting a slate of Officers to the Members of the
Section for ratification. The Members elected Officers for
terms beginning June 1, 2017:

Chair: Marty Hersh, Esq.
Chair-Elect: Judith Grimaldi, Esq.

Vice Chair: Tara A. Pleat, Esq.
Secretary: Matthew J. Nolfo, Esq.
Treasurer: Deepankar Mukerji, Esq.

In addition, we nominated persons to fill district del-
egate positions for terms beginning June 1, 2017:

For the 4th Judicial District: Katherine Carpenter,
Esq. (initial term)

For the 6th Judicial District: Karen Jean McMullen,
Esq. (second term)

For the 9th Judicial District: Sara Meyers, Esq. (sec-
ond term)

For the 11th Judicial District: David 1. Kronenberg,
Esqg. (second term)

Fortunately, the Members voted unanimously to
ratify the nominations presented by the Nominating
Committee.

As the Nominating Committee was completing its
work, the Asarch Scholarship Committee had a job to
do—select an award recipient. Our Section was fortunate
this year to be able to carry on our annual tradition of
bestowing one deserving second- or third-year law stu-
dent with the Hon. Joel K. Asarch Elder Law and Special
Needs Section Scholarship. The New York Bar Founda-
tion awards this scholarship, established by The Founda-
tion through a gift from the Elder Law and Special Needs
Section of the New York State Bar Association. The $2,500
scholarship is awarded to a second year or third-year law
student who is enrolled in a law school in the State of
New York and is actively participating in an Elder Law
Clinic at the school during the academic year, or performs
other substantial efforts which demonstrate interest in
the legal rights of the elderly or the practice of elder law.
A preference is given to a student who demonstrates a
present and permanent physical or mental disability that
substantially limits one or more of the major life activi-
ties of the individual, and to a student who demonstrates
financial need.

This year, our recipient was Jessica Klersy. Ms. Klersy
is a third year law student at Touro Law and has excelled
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in her studies. She herself has a hearing disability and
truly embodies the qualities of an Asarch scholarship
recipient. She has interned at an elder law firm, partici-
pated in an elder law clinic in law school, and is a pro
bono scholar who will be working in the public interest
this spring semester at Nassau Suffolk Law Services.

The award was established in memory of the late Joel
K. Asarch, a Nassau County Supreme Court Justice who
spent a large portion of his time on the bench adjudicat-
ing guardianship cases and advocating for those who
could not help themselves. Judge Asarch was a frequent
lecturer at our Section meetings, and his premature death

was a loss to New York jurisprudence. Our Section and
his family were pleased to be able to establish this award
in his honor with the assistance of the New York State Bar
Foundation. If you know of a deserving law student, keep
your eyes open for the 2017-2018 award application that
will come out this fall!

This year, our Section was proud to have our Section
Award recipient, Jeffrey A. Asher, and our Asarch recipi-
ent, Jessica Klesey, accept their awards at our Annual
Meeting on Tuesday, January 24, 2017, during the Associa-
tion’s Annual Meeting in New York City.

COMMITTEE SPOTLIGHT:

PrAcTICE MANAGEMENT COMMITTEE

The Practice Management Committee focuses on
helping members of the Elder Law and Special Needs
Section run their law practices efficiently. Members have
conference calls about best practices, challenges being
faced, and technological advancements among other
related practices.

By sharing information in this manner, members of
the committee are able to benefit from the experiences
of other practitioners, avoid common pitfalls, educate
themselves about ethical issues related to running a law
practice, and learn about the most effective technologies.

ﬂ%ﬂ%@ Wommiale”

A fitting and lasting tribute to a deceased lawyer or loved one can be made
through a memorial contribution to The New York Bar Foundation...

This meaningful gesture on the part of friends and associates will be appreciated by the family of the deceased.
The family will be notified that a contribution has been made and by whom, although the contribution amount
will not be specified.

Memorial contributions are listed in the Foundation Memorial Book at the New York Bar Center in Albany.
Inscribed bronze plaques are also available to be displayed in the distinguished Memorial Hall.

| THE NEW YORK
BAR FOUNDATION
Lawyers caring. Lawyers sharing.
Around the Corner and Around the State.

To make your contribution call The Foundation at
(518) 487-5650 or visit our website at www.tnybf.org
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ARTICLE

SAY WHAT? THE AFFORDABLE CARE ACT,

MEDICARE, AND HEARING AIDS

MAaRrY HELEN McNEaL*
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* Professor of Law and Director, Elder Law Clinic, Syracuse University College of Law.
This project was supported by a research grant from the Syracuse University College of Law,
for which | am grateful. Many thanks to Christine Demetros, J.D. and M.L.S., Barclay Law
Library, Assistant Director of Student Learning, Brian Frederick, SUCOL 15, and Colleen
Gibbons, Ph.D. and SUCOL ’17, for their outstanding research assistance. An earlier version of
this Article was presented at the Clinical Law Review Writer’s Workshop in the fall of 2014,
and | am thankful for participants in the small group for their insights and helpful comments.
Thanks also to the Syracuse University College of Law faculty who shared their thoughts at a
works-in-progress session before this project took shape. Additional thanks go to Amy Camp-
bell, Karen Doherty, David Gayle, and Diane Hoffman for comments on an earlier draft of this

Article.
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One of the most common consequences of aging is hearing loss, represent-
ing the third most prevalent chronic medical condition among seniors. Empirical
evidence links hearing loss to a variety of other medical conditions, including
depression, falls, and cognitive problems. Additionally, there is a demonstrated
relationship between hearing loss and dementia. And yet, most insurance pro-
grams do not cover the cost of hearing aids. Even Medicare, the federal insur-
ance program for those aged sixty-five and over, statutorily excludes coverage
of hearing aids, which cost between $2,000 and $7,000 a pair.

The Affordable Care Act (““ACA”), reflecting a radical departure from the
goals embodied in the 1965 Medicare law, presents a lens for examining this
issue anew. Numerous statutory provisions and the philosophy embodied in the
ACA are useful catalysts for reform of the Medicare law. This Article elaborates
on one specific provision of the ACA that could be utilized to authorize insur-
ance coverage under the Medicare program. It also addresses other provisions
in the ACA, including required preventive screenings and selected “Essential
Health Benefits,”” that, absent the Medicare exclusion, arguably would provide
for such coverage. Acknowledging the tension between the ACA and Medicare
law, this Article argues that the ACA is a useful tool for amending the Medicare
law and eliminating this antiquated coverage exclusion. Finally, it suggests
strategies for effectuating that result.

“If we are lucky, we will all grow old. But how frightening to
grow old and not be able to see clearly, hear distinctly . . . because
we cannot afford the necessary medical appliances to aid our fail-
ing faculties.”™

I. INTRODUCTION

Age-related hearing loss is the third most prevalent chronic medical
condition among older adults.? And yet, most insurance programs do not

! H.R. Rep. No. 78-385, at VI  (1976).

2 patricia A. Tun et al., Aging, Hearing Acuity, and the Attentional Costs of Effortful Lis-
tening, 24(3) PsvcroL. & Acing 761, 761-66 (2009). Hearing loss affects approximately forty-
nine percent of those aged seventy and over, Derrick Lopez et al., Falls, Injuries from Falls,
Health Related Quality of Life and Mortality in Older Adults With Vision and Hearing
Impairment—Is There a Gender Difference?, 69(4) Maturitas 359, 359 (2011), and twenty-
five to fifty percent of those sixty-five and older, Quick Statistics About Hearing, Nat’L InsT.
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cover the cost of hearing aids. The devices are expensive, costing, in 2014,
from $2,200 to more than $7,000 per pair, depending on the features and
quality of the devices.® Unfortunately, Medicare, which provides health in-
surance to 46.3 million people ages sixty-five and over,* does not cover
hearing aids because hearing aids, eyeglasses, and other similar devices were
statutorily excluded in 1965 when the Medicare law was enacted.> Yet many
Medicare beneficiaries cannot afford to pay for hearing aids out of pocket.®
An increasingly small percentage of seniors have additional coverage
through employer-sponsored retiree health plans, which occasionally offer
limited coverage for hearing aids. Coverage in the Medicaid program, a joint
federal-state partnership providing medical insurance for people with low
incomes, also is quite limited and varies from state to state.

The failure of Medicare to provide any coverage for the costs of hearing
aids, as well as the limited coverage provided in other insurance plans, is
striking given the negative consequences of age-related hearing loss. Recent
research demonstrates a relationship between hearing loss and dementia.’
Hearing loss often results in increased isolation® and depression,® which fre-
quently contribute to additional medical problems. There are demonstrated
correlations between hearing loss and declines in “health related quality of
life,”° increased incidents of falling,** accelerated cognitive decline,*? and
exacerbated age-related memory deficits.*® Given the relationship between
hearing loss and other medical problems, it is critical to develop advocacy

oN Dearness & OrtHer Commc’~n Disoroers, http://www.nidcd.nih.gov/health/statistics/
Pages/quick.aspx [https://perma.cc/KT94-BJ7C] (last updated April 20, 2015).

®lan Cropp, Why Do Hearing Aids Costs So Much?, AARP (Oct. 3, 2014), http://www
.aarp.org/health/conditions-treatments/info-05-2011/hearing-aids-cost.html  [https://perma.cc/
R98L-SKZJ]. Over seventy-five percent of patients are fitted for two hearing aids. Freberick
N. MartiN & Jonn Greer CLARK, INTRoDucTION To AubioLocy 371 (12th ed. 2015). The
average costs of mid-level hearing aids range from $4,400 to $4,500 a pair. Cropp, supra
note 3.

“Juliette Cubanski et al., A Primer on Medicare: Key Facts about the Medicare Program
and the People it Covers, Kaiser Fam. Founn. (Mar. 20, 2015), http://kff.org/medicare/report/ a-
primer-on-medicare-key-facts-about-the-medicare-program-and-the-people-it-covers/
[https://perma.cc/COGT-ZWEA4].

® See S. Rep. No. 89-404, at 1989  (1965).

®Half of all people on Medicare in 2013 had incomes below $23,500 per year. See Cuban-
ski et al., supra note 4.

"See Frank R. Lin et al., Hearing Loss and Incident Dementia, 68(2) ArcHives oF Neu-
roLogy 214, 214-20 (2011).

8See Frank R. Lin et al., Hearing Loss and Cognition in the Baltimore Longitudinal Study
of Aging, 25(6) NeuropsycHoLocy 763, 768 (2011) (“Communication impairments caused by
hearing loss can lead to social isolation and loneliness in older adults.”).

°See Bamini Gopinath et al., Hearing Handicap, Rather than Measured Hearing Impair-
ment, Predicts Poorer Quality of Life Over 10 Years in Older Adults, 72 Maturitas 146, 146
(2012).

10 See Lopez et al., supra note 2, at  359.

11See id.; see also Wade Chien & Frank R. Lin, Prevalence of Hearing Aid Use Among
Older Adults in the United States, 172(3) JAMA InternaL Mep. 292, 292 (2012).

12See Frank R. Lin et al., Hearing Loss and Cognitive Decline Among Older Adults,
173(4) JAMA InternaL Mep. 293, 293 (2013).

13 See generally Tun et al., supra note 2.
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strategies to assist seniors forced either to pay for hearing aids out of pocket
or to simply go without.**

The passage of the Affordable Care Act (“ACA”)% offers an exciting
opportunity for such hearing aid advocacy. The ACA does not alter basic
Medicare coverage policies nor eliminate the statutory exclusion of coverage
of hearing aids.* However, if one examines the ACA in the absence of cur-
rent Medicare law, numerous provisions could otherwise be interpreted to
mandate insurance coverage of hearing screenings and hearing aids. One
provision in the ACA authorizes the Secretary of Health and Human Ser-
vices to test innovative service delivery models that could be utilized to pro-
vide coverage for hearing aids.” Other relevant provisions include those
requiring general preventive screenings, the “Welcome to Medicare” visit,
annual preventive visits, and the “Essential Health Benefit” provisions re-
quiring depression screenings and rehabilitative and habilitative services.
Thus, the ACA provides an opportunity to deliver coverage under the Medi-
care program on an experimental basis and a platform from which to advo-
cate amending the Medicare statute, thereby promoting consistency with
both the preventive care philosophy and provisions of the ACA. This Article
will expound on these arguments for insurance coverage of hearing aids,
focusing primarily on Medicare, the largest provider of health insurance for
seniors,*® and will suggest strategies for effectuating that result.

¥ While insurance coverage for hearing aids is one way to improve hearing health, other
proposals have been generated. Most notably, the President’s Council of Advisors on Science
and Technology (“PCAST”), acknowledging the high cost of hearing aids, the absence of
adequate insurance coverage, and the failure of costs to decline as other technologies become
less expensive, made numerous recommendations to increase the availability of hearing de-
vices. See generally Letter from PCAST to Barack Obama, President of the United States (Oct.
2015), https://www.whitehouse.gov/sites/default/files/microsites/ostp/PCAST/pcast_hearing_
tech_letterreport_final3.pdf [https://perma.cc/3243-7EJF]. PCAST’s recommendations include
the following: (1) Permit the sale of hearing aids over the counter; (2) Reduce regulatory
controls; (3) Modify Federal Trade Commission regulations to encourage competition among
manufacturers and dispensers; and (4) Permit the sale of Personal Sound Amplification Prod-
ucts (“PSAPs”) for the use of hearing assistance. One particular recommendation included the
withdrawal of the Federal Drug Administration’s November 7, 2013 draft guidance on PSAPSs.
Id. at 8. This guidance has already been withdrawn, and a request for comments on the gui-
dance has been issued. See generally Regulatory Requirements for Hearing Aid Devices and
Personal Sound Amplification Products, 83 Fed. Reg. 786 (Jan. 7, 2016).

15 pPatient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010)
(codified as amended in scattered sections of 21, 25, 26, 29, and 42 U.S.C.).

16 See 42 U.S.C.A. § 1395y(a)(7) (West 2015); see also Michael J. DeBoer, Medicare
Coverage Policy and Decision Making, Preventive Services, and Comparative Effectiveness
Research Before and After the Affordable Care Act, 7 J. HeaLth & BiomebicaL L. 493, 495
(2012).

1742 U.S.C.A. 8 1315a (a)(1) (West 2015) (“The purpose of the CMI [Center for Medi-
care and Medicaid Innovation] is to test innovative payment and service delivery models to
reduce program expenditures under the applicable subchapters while preserving or enhancing
the quality of care furnished to individuals under such subchapters. In selecting such models,
the Secretary shall give preference to models that also improve the coordination, quality, and
efficiency of health care services furnished to applicable individuals defined in paragraph
(4)(A).").

18 Cubanski et al., supra note 4.

10
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Part 1l provides an overview of those affected by age-related hearing
loss, a description of sensorineural hearing loss, and a summary of corrective
devices and their usage. Part 11l outlines the costs of hearing aids, summa-
rizes health insurance options for seniors, and offers a glimpse of life for
seniors living in poverty. Part IV addresses the relationship between un-
treated hearing loss and other medical problems among the elderly. Part V
argues that the ACA provision authorizing innovative projects to improve
quality and reduce costs can and should be used to expand coverage of hear-
ing aids. It also identifies several other sections of the ACA that are useful
catalysts for advocating amendment of the Medicare law to provide this cov-
erage. Additionally, it addresses coverage under the Medicaid program and
private insurance policies in light of the ACA. Finally, Part VI recommends
specific strategies to effectuate this result. Given an estimated twenty-three
million older adults with untreated hearing loss,*® providing insurance cover-
age for hearing devices is imperative.?

Il. Overview oF Ace-ReLAaTED HEARING LoOSS

A. Wide-Spread Prevalence of Presbycusis

Age-related hearing loss, known as presbycusis,? affects an estimated
twenty-five to forty percent of the U.S. population sixty-five and older.? Its
prevalence rises with age, with an estimated forty-nine percent of those sev-
enty and older experiencing hearing loss, and an estimated eighty percent
of those eighty and older experiencing it.* In the United States, the preva-

19 Chien & Lin, supra note 11, at 293.

2 This article addresses presbycusis, age-related hearing loss, and not the concerns of
those who are born into a deaf community. See, e.g., Megan A. Jones, Deafness as Culture: A
Psychological Perspective, 22(2) DisasiLity Stup. Q., 51-60 (2002). Those who become deaf
later in life may be characterized as “physically deaf” and those who are born into a deaf
community as “culturally Deaf.” Many people who become deaf later in life are culturally
hearing; their culture includes spoken language, with their thoughts, speech and opinions cen-
tered around the world they inhabited prior to becoming deaf. Id. For some but not all of those
who are culturally Deaf, their native language is signed, not spoken. Id. These communities
have varying perspectives and concerns; however, the concerns of the culturally Deaf commu-
nity regarding hearing devices and insurance are beyond the scope of this article.

21 See generally George A. Gates & John H. Mills, Presbycusis, 366 Lancer 1111 (2005).

22 Quick Statistics About Hearing, supra note 2.

2| opez et al., supra note 2, at 359; see also Heather E. Whitson & Frank R. Lin, Hearing
and Vision Care for Older Adults: Sensing a Need to Update Medicare Policies, 321(17)
JAMA 1739, 1739 (2014) (stating that “[t]he prevalence of hearing loss doubles with every
age decade”).

2 Roger Chou et al., Screening Adults Aged 50 Years or Older for Hearing Loss: A Re-
view of the Evidence for the U.S. Preventive Services Task Force, 154(5) AnnALs INTERNAL
Mep. 347, 347 (2011). Different studies report different statistics, with variations likely attrib-
utable to varying definitions of hearing impairment and age, and different methods of assess-
ment, including some subjective testing. See id. at 354. Some currently fear we face an
impending epidemic of hearing impairments. See, e.g., Untreated Hearing Loss in  Adults—A
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lence of hearing loss has been found to be higher among men.?® A study of
participants with an average age of seventy-eight found the incidence of
hearing loss was approximately thirty percent among males and thirteen per-
cent among females.?® Hearing loss prevalence was higher among study par-

ticipants with hypertension, diabetes, and heavy tobacco use.?”
Despite the high rate of presbycusis, fewer than one in three U.S. adults
aged seventy and older who could benefit from hearing aids have ever used
them.?® Hearing aids are expensive, with prices of fitted models ranging
from approximately $2,200 to over $7,000 per pair.? Other impediments to
obtaining a hearing device include stigma, negative associations with age
and disability, and cosmetic concerns.® Many people deny their hearing
loss, particularly because age-related hearing loss happens so gradually.®
The average time between initial diagnosis and treatment is over ten years.*
Hearing loss statistics are similar in other western countries.3* World- wide,
there is a noticeable correlation between hearing aid use and level of

Growing National Epidemic, Awm. SeeecH-Lancuace-Hearing Ass’, http://www.asha.org/
aud/articles/untreated-hearing-loss-in-adults/ [https://perma.cc/9RDL-2FCR].

% Yuri Agrawal et al., Prevalence of Hearing Loss and Differences by Demographic
Characteristics Among U.S. Adults, 168(14) JAMA InternaL Mep. 1522, 1525  (2008).

%] opez et al., supra note 2, at 361. Males are affected more at high sound frequencies,
StanLey A. GeLranp, EssenTiacs oF Aubiorocy 193 (3rd ed. 2009), with women showing
greater hearing loss in the low frequencies, Deera Busacco, AubioLocic INTERPRETATION
Across THE Lirespan 135 (2010).

21 Agrawal et al., supra note 25, at  1525.

28 Quick Statistics About Hearing, supra note 2. According to the Hearing Loss Associa-
tion of America (“HLAA”), eighty percent of those who could benefit from hearing aids do
not get them. Hearing Health Care and Insurance, Hearing Loss Ass’N America, http://www
.hearingloss.org/content/hearing-health-care-and-insurance [https://perma.cc/9FCC-JEN5]. Of
those between ages twenty to sixty-five who could benefit from hearing aids, only sixteen
percent have ever used them. Quick Statistics About Hearing, supra note 2.

2 Cropp, supra note 3.

% Mark Ross, Why People Won’t Wear Hearing Aids, RenagiLITATION ENGINEERING REs.
Crtr. on  Hearine  Ennancement,  http://www.hearingresearch.org/ross/hearing_aids/why
people_wont_wear_hearing_aids.php [https://perma.cc/J3SX-K969] (last updated July 1,
2013) (explaining that those with hearing loss often choose not to obtain or wear hearing aids
due to societal and public attitudes around them; such attitudes may include age- or disability-
related stigma, the perception that hearing aids are not worth the hefty price tag, or the belief
that hearing aids simply will not be effective).

3 See, e.g., Susan Seliger, Why Won’t They Get Hearing Aids?, N.Y. Times: New Orp
Ace (Apr. 5, 2012, 11:53 AM), http://newoldage.blogs.nytimes.com/2012/04/05/why-wont-
they-get-hearing-aids/?_php=true&_type=blogs& r=2 [https://perma.cc/QH6J-CVIR]; Sa-
muel Trychin, Why Don’t People Who Need Them Get Hearing Aids, U. FLoripa (2003), http:/
{users.clas.ufl.edu/mcolburn/Web-links/Nursing%20Lecture/Why%20Don’t%20People%20
Who%20Need%20Them%20Get%20Hearing%20Aids.htm [https://perma.cc/X6U3-DSZL].

%2 Untreated Hearing Loss in Adults—A Growing National Epidemic, supra note 24.

% See, e.g., Seniors, SpeecH-Lancuace & Awubioocy Can., http://sac-oac.ca/public/se-
niors [https://perma.cc/KJ87-6JWS]; Francesco Cacciatore et al., Quality of Life Determinants
and Hearing Function in an Elderly Population: Osservatorio Geriatrico Campano Study
Group, 45(6) GerontoLocy 323, 323 (1999) (noting the very high prevalence of hearing
impairment among the elderly in Italy). It is difficult to compare presbycusis rates around the
world due to incomplete data, varying thresholds for defining hearing impairment, and the use
of variable age groups. See Colin Mathers et al., Global Burden of Hearing Loss in the Year
2000 2-6 (World Health Org., Geneva, GBD 2000 Working Paper, 2003), http://www.who.int/

12
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government assistance.®* For example, in Australia, which has a high subsidy
rate, nearly forty percent of the hearing-impaired population uses hearing
aids.® In Europe, the highest rates of hearing aid use are in Denmark, Nor-
way, the United Kingdom, the Netherlands, and Sweden—all countries with
high subsidy rates.’® Use has been found to correlate not only with standard
of living, but also with “accessibility to hearing health care, subsidy levels,
and general historical factors.”?” Evidence that the level of subsidy increases
hearing aid use in other Western countries offers useful lessons for the
United States as it explores the ramifications of untreated presbycusis.

B. Hearing Loss Basics

Presbycusis is a sensorineural hearing loss caused by cochlear® and/or
neural damage.® It is the result of various kinds of physiological degenera-
tion caused by the normal aging process plus the accumulated effects of
noise exposure, chemicals (particularly from medications), medical disorders
and their treatment, and genetics.*> Both cochlear and neural damage are
permanent; neither medicine nor surgery can replace missing or damaged

healthinfo/statistics/bod_hearingloss.pdf [https://perma.cc/C2KL-C3WU]. Consequently, it is
also difficult to compare hearing aid use. See, e.g., Nikolai Bisgaard, An International Per-
spective, in Inst. oF Mep. & Nat’L ResearcH Councit, Hearing Loss & HeaLthy AcinG:
WorksHop Summary 39, 39-42 (2014), http://www.nap.edu/read/18735/chapter/1#v [https://
perma.cc/44UE-96PW].

% See Bisgaard, An International Perspective, supra note 33, at 40-41; see also Nikolai
Bisgaard, Hearing Industry Perspectives for EU Funded Hearing Research, HearCom (2009),
http://www.hearcom.info/lenya/hearcom/authoring/about/DisseminationandExploitation/
Workshop/5_Nikolai_Bisgaard_Industry-perspectives.pdf [https://perma.cc/GQC7-X3HJ]
(presentation from the Workshop on Hearing Screening and New Technologies).

% Bisgaard, Hearing Industry Perspectives for EU Funded Hearing Research, supra note
34, at9.

% See id. at 11; see also Christine Cassel et al., Policy Solutions for Better Hearing,
315(6) JAMA 553, 553 (2016) (noting that hearing devices are included in basic health cover-
age in the United Kingdom, Denmark, and  Switzerland).

" Bisgaard, An International Perspective, supra note 33, at 40. In developing countries,

the usage rate is less than one percent. Mathers et al., supra note 33, at 14. As one industry

expert stated, “If you live in a developing country and get some money, hearing aids are not

the first thing you think about.” Bisgaard, An International Perspective, supra note 33, at 40.

% The cochlea is the part of the inner ear that translates noise vibrations into nerve im- pulses,

which are then sent to the brain. Cochlea, Free Meb. Dictionary, http://medical-
dictionary.thefreedictionary.com/cochlea [https://perma.cc/C4M3-NHYQ)].

% GeLranD, supra note 26, at 159; see also Busacco, supra note 26, at 3.

0 GeLFanD, supra note 26, at 186, 193. Hearing loss from chemicals is known as ototox-
icity. See Busacco, supra note 26, at 131 (“Elderly adults tend to take numerous medications
for chronic health conditions, which can result in ototoxicity.”). Audiologists have identified
various types of presbycusis, with some seniors having more than one type. For a full discus-
sion of the various types, see GeLranp, supra note 26, at 194-96.
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hair cells, and neurons do not regenerate.** The degree of hearing loss ranges
from mild to profound* and may be unilateral or bilateral.*

Sensorineural hearing losses due to presbycusis typically result in hear-
ing loss in the higher frequencies. High frequency acoustic cues in speech
are necessary for understanding most consonant sounds and higher octaves;
with high frequency hearing loss, certain sounds are rendered barely audible
or inaudible.* Therefore, the most common complaint of those with presby-
cusis is that they can hear speech, but that it is unclear or hard to understand.
Speech is even harder to decipher when noise or competing sounds are
present.*

Seniors also may experience mixed hearing loss, a combination of a
sensorineural loss and conductive loss in the same ear. “Conductive” hear-
ing loss impairs the transmission of sounds from the environment to the
cochlea, resulting in a weaker signal and therefore diminished volume.*¢ Al-
though the conductive portion of the hearing loss can often be treated with
medical and/or surgical intervention or amplification devices,*” the sen-
sorineural loss will remain.*

C. Treatments for Age-Related Hearing Loss
The first step in evaluating potential presbycusis is a hearing screening

during a routine physical. If a senior fails the screening, the physician typi-
cally refers the patient to an audiologist or otologist, who conducts a diag-

41 GeLFAND, supra note 26, at 159; see also Busacco, supra note 26, at 3 (“For this type
of hearing loss, there is usually no medical or surgical intervention to restore hearing sensitiv-
ity to within normal limits.”).

2 Busacco, supra note 26, at 3. For further discussion of how hearing loss is measured,
see Hearing and Hearing Loss, Am. Acab. AubioLocy, www.howsyourhearing.org/hearing-
loss.html [https://perma.cc/3ZSD-YHTU] (indicating that hearing loss is measured in deci-
bels: the higher the decibel number, the greater the degree of hearing loss).

43 Busacco, supra note 26, at 2, 135.

* GeLFanD, supra note 26, at 159. For a discussion of high frequency hearing loss, see,
for example, Debbie Clason, Understanding high-frequency hearing loss, HeaLthy Hearing
(May 12, 2015), http://www.healthyhearing.com/report/52448-Understanding-high-frequency-
hearing-loss [https://perma.cc/8FKW-L7MM]; Ryan Crawford, What Is High Frequency
Hearing Loss, Hearing Renas CTr. (Oct. 29, 2012), http://www.hearingrehabcenter.com/ what-
is-high-frequency-hearing-loss/ [https://perma.cc/3AWM-ZMJD].

5 GELFAND, Supra note 26, at 193; see also Busacco, supra note 26, at 135 (“Older
adults typically report difficulty understanding speech in a variety of communication environ-
ments especially in the presence of background noise, reverberation, and listening at a dis-
tance”). For people with cochlear disorders many sounds are too soft to hear adequately or too
loud to hear comfortably, GeLranp, supra note 26, at 159, resulting in hearing impaired peo-
ple asking you to “speak up” and then asking you to “stop shouting” when you do, id. at 159—
60. Those with severe-to-profound degrees of sensorineural loss will not be able to hear
speech, including their own speech, without amplification. The inability to monitor one’s own
speech can lead to aberrations in vocal pitch and loudness, as well as articulation errors. Id.

6 Busacco, supra note 26, at 3; GeLranp, supra note 26, at  161.

47 Busacco, supra note 26, at 3; GeLranD, supra note 26, at  161.

48 Busacco, supra note 26, at 3—4.
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nostic hearing test to determine the appropriate treatment.*® If the tests are
ordered by a physician “for the purpose of obtaining information necessary
for the physician’s diagnostic medical evaluation or to determine the appro-
priate medical or surgical treatment of a hearing deficit or related medical
problem,” Medicare will cover the costs of the testing.®® The assessment
includes a test to determine hearing thresholds at different frequencies, or
pitches, measured in hertz, and the loudness of the sound, measured in deci-
bels. It also includes an analysis of both the particular situations in which
the patient is unable to hear and the patient’s communication requirements,
as well as social, emotional, occupational, and health issues.> Other consid-
erations in measuring a hearing handicap are how the hearing loss restricts
participation in day-to-day activities and otherwise affects health-related
quality of life.> Treatment possibilities include a hearing aid, cochlear im-
plant, bone-anchored hearing device, and modified communication strate-
gies. The treatment is customized for the patient. If a device is implemented,
the patient will require annual evaluations to maintain maximum device
effectiveness.

The initial goal for a person who has presbycusis is to increase the
intensities of sounds so that they become audible, maximizing the audibility
of conversational speech without making the amplified signal uncomfortably
loud.% Hearing aids offer one mechanism to do this. Today, most hearing

“ For discussion of the tensions among various treating professionals, see infra text ac-
companying notes 324-333.

50 Ctrs. FOrR MEeDICARE & MEeDpIcaID SErvs., Mebicare BeneriT PoLicy ManuaL, CHaAP-
Ter 15 100 (Rev. 212, Nov. 6, 2015), https://www.cms.gov/Regulations-and-Guidance/Gui-
dance/Manuals/downloads/bp102c¢15.pdf [https://perma.cc/U6YP-MJIR2]; see also Der’tor
HeaLtH & Human Servs. & Ctrs. For Mebicare & Mebpicaip Servs.,, CMS ManuaL Sys-
TEM, TrRansmITTAL 132, CHance Request 6447, Pus 100-02 Mepicare 9 (Sept. 3,2010),
https://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/downloads/R132BP
.pdf [https://perma.cc/9SWV-LW82]; infra text accompanying notes 331-336 (discussing the
legislative proposal to eliminate the physician-referral requirement). For a discussion of the
types of testing that should be conducted, see, for example, Theresa Hnath Chisolm, The Spec-
trum of Hearing Impairment and Interventions, in Inst. oF Mep. & Nat’t  ResearcH Coun-
ciL, Hearing Loss & Heauthy Acing: WorksHor Summary 31, 31-36 (2014), http://www
.nap.edu/read/18735/chapter/5 [https://perma.cc/GM7Z-GY88].

5 See, e.g., The Audiogram, Awm. SpeecH-Lancuace Hearing Ass’n, http://www.asha
.org/public/hearing/Audiogram/ [https://perma.cc/7WXJ-U82Z]. The record of these test re-
sults is called an Audiogram. Id. Human ears show differing sensitivities to different frequen-
cies. A human ear is most sensitive to frequencies in the 1000 to 4000 Hz range, with men’s
fundamental vocal frequency averaging about 85-150 Hz and women’s about 175-250 Hz.
MarTin & CLARK, Supra note 3, at 41, 48.

%2 GELFAND, Supra note 26, at 445.

#d.

4 ]d. (citing Michael Valente et al., Guidelines for the Audiologic Management of Adult
Hearing Impairment, Am. Acap. AubioLocy (2006), http://audiology-web.s3.amazonaws
.com/migrated/haguidelines.pdf_53994876e92e42.70908344.pdf  [https://perma.cc/3L9S-
XCJH]; Carole Johnson & Jeffrey Danhauer, Health-Related Quality of Life Benefits of Ampli-
fication in Adults, 18(5) AupioLocy Topay 28, 28-31 (2006)). Amplification is said to im-
prove health-related quality of life by mitigating the social and psychological impact of
hearing impairment for older adults. GeLranp, supra note 26, at 445.

% GeLraND, Supra note 26, at 426, 450.
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aids dispensed in the United States are digital, offering many adaptive func-
tions, including sophisticated compression schemes, feedback cancellation,
noise reduction, switching between directional and omnidirectional modes,
and programs with different amplification strategies (e.g., quiet room, noisy
environment, with music, etc.), to name a few.% Most hearing aids are bat-
tery powered and programs can be adjusted with a switch on the instrument
or a remote control device.5” Some hearing aids contain a telecoil, which
links it to other assistive technology, connecting the listener directly to the
source of the sound while eliminating most background noise.%

Typically, hearing aids are worn either behind or in the ear.>® Behind-
the-ear (“BTE”) instruments now represent over seventy percent of the
hearing aids dispensed in the United States,® although in-the-ear (“ITE”)
hearing aids may offer both cosmetic and acoustic benefits for some
patients.6!

Other assisted devices, including cochlear implants and bone-anchored
hearing aids (“BAHA”), are surgically implanted. Cochlear implants are
recommended only if the loss is so severe that the patient cannot benefit
from traditional hearing aids.®? These implants include internal components
that are surgically inserted and external components, such as a microphone,
which are worn outside of the body.% An external speech processor picks up
sounds, which are transmitted to a receiver that converts them to electrical
impulses eventually sent to the brain.®* A cochlear implant is programmed
for the individual patient.®® Candidates for a cochlear implant must have
working auditory fibers and an absence of medical problems that could com-

% |d. at 431.

1d. at 426, 431.

% For an explanation of telecoils, see, for example, Hearing Loss Ass'N oF Am., THE
Teecoww 2, http://lwww.hearingloss.org/sites/default/files/docs/HLAA_Telecoil_Brochure.pdf
[https://perma.cc//5SUBM-E5V5]. Often the telecoil is used with a “hearing loop” which en-
ables sound to be picked up electromagnetically and transmitted to the telecoil. See id. The
telecoil is activated by a t-switch on the hearing aid or cochlear implant which allows the user
to switch between the telecoil and the microphone, or use both simultaneously. Geiranp,
supra note 26, at 428.

% GEeLraND, supra note 26, at 428. There are also body-level devices, used for the most
severe hearing losses. Id. Today’s ear-level hearing devices are able to incorporate many of the
advantages of the body-level devices and avoid the cosmetic and other problems presented by
the body-level devices. Id. (citing Karl E. Strom, The Hearing Care Market at the Turn of the
21st Century, 7(3) Hearine Rev. 8 (2000)).

0 See MarTIN & CLARK, Supra note 3, at 372.

61 GeLFAND, Supra note 26, at 430.

82 See MarTIN & CLARK, supra note 3, at 378; see also JoNel Aleccia, Older Ears Hear
Again with Cochlear Implants, NBCNews (Oct. 2, 2008, 8:30 AM),
http://www.nbcnews.com/id/26980383/ns/health-aging/t/older-ears-hear-again-cochlear-im-
plants/#.VMq2ImjF82s [https://perma.cc/5XZL-7W82] (reporting a growing use of cochlear
implants among seniors).

8 GeLFaND, supra note 26, at 453.

64 See, e.g., Cochlear Implants, Nat’L InsT. on Dearness & OTHEr Commc’N DIsoRDERS,
http://www.nidcd.nih.gov/health/hearing/pages/coch.aspx [https://perma.cc/3A47-K2YR]. For
a more technically precise explanation, see Martin & CLARK, Supra note 3, at 379.

8 GEeLranD, supra note 26, at 453-55.
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plicate surgery.® Those with dementia are not candidates for cochlear im-
plants, given that the dementia interferes with the individual’s ability to learn
to use the device.” While cochlear implants may be effective for addressing
severe hearing loss, they raise myriad other issues, leading some advocates
in the disability community to oppose their use.®

The BAHA is anchored in the skull with a titanium screw,% allowing
sound to be conducted through the bone instead of the middle ear.® A
BAHA typically is used to treat conductive and mixed hearing losses, and
therefore is not used to treat presbycusis alone.™

Despite the recommendations of hearing health professionals for indi-
vidual assessments and customization of devices, personal sound amplifica-
tion products (“PSAPs”) are proliferating and may assist some with hearing
loss. The U.S. Food and Drug Administration (“FDA”) currently considers
PSAPs to be devices for use by those without hearing loss, and therefore, at
the present time, the FDA does not regulate PSAPs as hearing aids.”>? How-

% Id. at 455.

67 See, e.g., Saundra Young, Hope for Hearing, CNN (Dec. 18, 2012, 12:12 PM), http:/
www.cnn.com/2012/12/28/health/cochlear-implants/ [https://perma.cc/MHE7-ZT9F] (noting
that age is not a factor in determining eligibility, providing the candidate is healthy enough to
undergo the surgery and does not have dementia, which would interfere with the use of the
device). Despite these requirements, an increasing number of seniors are obtaining cochlear
implants and experiencing cognitive benefits in addition to enhanced hearing. See, e.g., Isa-
belle Mosnier et al., Improvement of Cognitive Function After Cochlear Implantation in Eld-
erly Patients, 141(5) JAMA OrtoLaryncoLocy—HEAD & Neck Surcery 442-50 (2015);
Aleccia, supra note 62 (reporting a growing use of cochlear implants among seniors).

% See, e.g., Allegra Ringo, Understanding Deafness: Not Everyone Wants to be ‘Fixed’,
Atiantic (Aug. 9, 2013), http://lwww.theatlantic.com/health/archive/2013/08/understanding-
deafness-not-everyone-wants-to-be-fixed/278527 [https://perma.cc/4H9A-JPPI] (explaining
that those who consider themselves members of the Deaf community view American Sign
Language as their primary method of communication, and do not perceive deafness as a deficit
to be fixed via surgical insertion of a medical device such as a cochlear implant).

69See MARYANNE TATE MALTBY & PameLa KNigHT, AubioLocy: AN INTRODUCTION FOR
TeacHers AND OTHER ProressionaLs 48, 50 (2000).

0 See Bone Anchored Devices, U. Mp. Mep. Crr., http://umm.edu/programs/hearing/ser-
vices/bone-anchored-devices#what [https://perma.cc/D33C-SK42].

" See Bone Anchored Devices, supra note 70. The BAHA is relevant for this discussion
largely due to proposed regulations that would have eliminated Medicare coverage. The pro-
posed regulations were ultimately rejected. Medicare Program; End-Stage Renal Disease Pro-
spective Payment System, Quality Incentive Program, and Durable Medical Equipment,
Prosthetics, Orthotics, and Supplies, 79 Fed. Reg. 66,120, 66,241-427 (Nov. 6, 2014) (codified
at 42 C.F.R. § 411.15(d)(2)); see also Susan Thomas, CMS rules to continue Medicare cover-
age of Osseointegrated Implants, Am. CocHLeAR ImpLaANT ALLiance (Nov. 3, 2014), http://
www.acialliance.org/news/200864/CMS-rules-to-continue-Medicare-coverage-of-Osseointe
grated-Implants.htm [https://perma.cc/J256-F9TD].

2 See Regulatory Requirements for Hearing Aid Devices and Personal Sound Amplifica-
tion Products—Draft Guidance for Industry and Food and Drug Administration Staff, FDA
(Nov. 7, 2013), http://www.fda.gov/medicaldevices/deviceregulationandguidance/guidancedoc
uments/ucm373461.htm [https://perma.cc/SBGR-R4P6] (explaining that the FDA “regulates
electronic products that emit sonic vibrations, such as sound amplification equipment”). How-
ever, the FDA recently reopened the comment period for these guidelines to address the “ac-
cessibility, affordability, and use of hearing aids and PSAPs.” Regulatory Requirements for
Hearing Aid Devices and Personal Sound Amplification Products; Draft Guidance for Industry
and Food and Drug Administration Staff; Reopening of the Comment Period, 81 Fed. Reg.
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ever, the PSAPs are marketed to those with hearing loss, reportedly are help-
ful in amplifying sound,”®and are recommended by some as a less expensive
alternative for those with mild-to-moderate age-related hearing loss.”* Re-
cent technological developments enable them to be used with Bluetooth and
smart phone technology.”™ Hearing health professionals are concerned, how-
ever, that more serious health problems are overlooked in the absence of a
hearing assessment, that the devices merely amplify sound and are inade-
quate to meet hearing needs, and that they do not address potential underly-
ing causes of hearing difficulties.’

Those with presbycusis also may be assisted with nontechnical inter-
ventions, such as enhanced communication strategies, problem-solving ap-
proaches, relaxation techniques, and techniques for families and partners to
utilize when communicating with seniors with hearing loss.”” Group-based
audiological rehabilitation programs have proven particularly effective, and
these trainings may be useful both to those with sophisticated tools such as
cochlear implants and to those without assistive listening devices.”

786, 787 (Jan. 7, 2016); see also Eric A. Mann, Current FDA Standards, in Inst. o Mep. &
Nat’L Res. Councit, Hearing Loss & HealtHy Acing: WorksHor Summary 48, 51
(2014), http://www.nap.edu/read/18735/chapter/6 [https://perma.cc/XA9K-FIHL] (noting the
“gap between a PSAP and a hearing aid is essentially narrowing to nothing . . . it is how you
market it and how you label it”).

3 See, e.g., Mark Ross, Personal Sound Amplification Products (PSAPs) Versus Hearing
Aids, RenasiLiITaTiION EnciNeering Res. CTr. on Hearine Ennancement, http://www.hear-
ingresearch.org/ross/hearing_aids/psaps_vs_hearing_aids.php [https://perma.cc/Q5NG-
GXV9] (last updated July 1, 2013).

™ See, e.g., Letter from PCAST, supra note 14, at 7 (noting that “the distinction between
a PSAP and a hearing aid . . . is not clear, and there are many people with mild hearing
impairment who can benefit from amplification by headphones and other devices, including
PSAPs”).

> See Cathy Gandel, Not Ready for a Hearing Aid but Need a Little Help?, AARP (May
27, 2015), http://www.aarp.org/health/conditions-treatments/info-2015/hearing-amplifiers-
psaps.html [https://perma.cc/997F-EZM8].

6 See Debbie Clason, The case against personal sound amplification devices, HeaLTHy
Hearing (Mar. 28, 2014), http://www.healthyhearing.com/report/51934-The-case-against-per-
sonal-sound-amplification-devices [https://perma.cc/58g6-JF97]. Physician and researcher
Frank Lin is increasingly supportive of PSAPs, and notes that the gap between these devices
and hearing aids is narrowing and asks how these devices can be more accessible to consum-
ers. See Mann, supra note 72, at 51. Examples of other evolving uses of technology in the
hearing field include smart phones functioning as hearing aids, computerized phone-based
auditory testing and training, and the use of “teleaudiology” to answer patient questions and
even fine-tune a hearing aid. See Gabrielle Saunders, Teleaudiology, in Inst. oF Mep. & NAaT’L
ResearcH Councit, Hearing Loss & Healthy Acing: WorksHor Summary 61, 61 (2014),
http://www.nap.edu/read/18735/chapter/7#61 [https://perma.cc/9INT-46YT] (defining
teleaudiology as “the delivery of audiology services and information via telecommunications
technologies”).

" See, e.g., Chisolm, supra note 50, at 34-35.

8 See id. For an example of a communication strategy training program for those with
cochlear implants, see generally Susan Binzer, CocHLear Awms., ImprovING UNDERSTAND-
ines wiTH CommunicaTion StraTeGies, http://hope.cochlearamericas.com/sites/default/files/
resources/FUN2041%20Adult%20Communication%20Strategies%20TP.pdf  [https://perma
.cc/DFU3-QB9M]. See generally Whitson & Lin, supra note 23 (supporting CMS reimburse-
ment for unbundled hearing services such as therapeutic rehabilitation).

18
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IIl. ImpPeDIMENTS TO HEARING AID UsE AMONG  SENIORS

A. Costs

Seniors in need of hearing devices fail to use them for numerous rea-
sons.” One common explanation is cost. Hearing devices are expensive. In
2014, a pair of fitted hearing aids ranged from approximately $2,200 to over
$7,000, with the average costs of mid-level hearing aids falling between
$4,400 and $4,500 a pair.t° High costs typically are attributed to materials,
research expenses, and marketing.8* If purchased from a hearing clinic, costs
tend to be two and a half times higher than wholesale prices due to the need
for expensive equipment, salaries, overhead, licenses, insurance, and staff
time spent on adjustments and fittings, all of which are typically included.®
A Consumer Reports study indicated that the average mark-up was 117% in
those cases where the wholesale price could be determined.t® Some argue
that this system of “bundled” pricing, which include the costs of fitting and

" See supra notes 33-39 and accompanying text.

8 Cropp, supra note 3. Over seventy-five percent of patients are fitted for two hearing
aids. MarTin & Crark, supra note 3, at 371; see also Paul Dybala, Hearing aid prices,
HeaLthy Hearine (Oct. 16, 2015), http://www.healthyhearing.com/help/hearing-aids/prices
[https://perma.cc/Y3AS-BPLQ)] (indicating that costs range from $1,600-$8,000 a pair and
that the average cost is $4,800 per pair); Amy M. Donahue et al., NIDCD Research Working
Group on Accessible and Affordable Hearing Health Care, in Inst. oF Mep. & Nat’L  Re-
searcH Counci, Hearine Loss & Heactiy Acing:  WorksHor  Summary 77, 78-79
(2014), http://www.nap.edu/read/18735/chapter/8 [https://perma.cc/W2JD-7FC5] (“[A]lmong
nonadopters [of hearing aids], cost is cited as the primary reason for not getting a hearing aid.
Two-thirds of these people said that they would get a hearing aid if insurance or other pro-
grams provided 100 percent coverage . . . .”). Requests for information about costs and af-
fordability are the most frequent inquiries to the HLAA office, and their most frequently
visited website page is the financial aid fact sheet for hearing technologies. Hearing Health
Care and Insurance, supra note 28.

8 Cropp, supra note 3.

8 See id. A breakdown of the actual costs of hearing aids shows materials costing only a
small percentage of the total price, with research constituting about one-third. Id. Some ques-
tion the value of offering hearing aids as a “bundled” service that includes ongoing fittings
and adjustments, arguing that bundling results in devices that cost more and users paying for
services they may not need or want. See, e.g., Margaret Wallhagen, The Current U.S. Hearing
Health Care Model, in Inst. oF Mep. & Nar’L ResearcH Counci,, Hearing Loss &
HeaLthy Acing: WorksHor Summary 36, 38 (2014), http://www.nap.edu/read/18735/chap-
ter/5#36 [https://perma.cc/MW5P-VJY4] (“Many audiologists are arguing that costs should
be unbundled because the cost of a hearing aid is not really the cost of the hearing aid by itself
but the cost of the hearing aid plus that of surrounding services.”).

8 Hearing aid buying guide, Consumer Reports (Sept. 2015), http://www.consumerre-
ports.org/cro/hearing-aids/buying-guide.htm [https://perma.cc/8TRM-P7A5]. Another hearing
aid buying guide is available from the Better Hearing Institute. Sergei Kochkin, Guide to
Buying Hearing Aids, Berter Hearine Inst., http://www.betterhearing.org/hearingpedia/
hearing-aids/guide-buying-hearing-aids [https://perma.cc/Q5K4-X8WD)]. For the story of one
consumer’s adventure replacing her hearing aid, see Tricia Romano, The Hunt For an Afforda-
ble Hearing Aid, N.Y. Tives: WeLL (Oct. 22, 2012, 4:53 PM), http://well.blogs.nytimes.com/
2012/10/22/the-hunt-for-an-affordable-hearing-aid/?_r=0 [https://perma.cc/SY3P-53Q2].
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follow-up, is “of uncertain benefit and prevents patients from distinguishing
between sources of expense.”8

Costco Wholesale,® Audicus, and “hi HealthInnovations™® have now
entered the hearing aid market, providing lower cost devices;® however,
these devices do not include services such as “assessment, repair, earwax
removal, counseling, and aural rehabilitation,” services typically included
when devices are purchased through a clinic.®® Some question these
merchants’ ability to provide devices tailored to an individual senior’s
needs,®and critics are concerned that such devices fail to maximize patients’
full hearing potential and that their purchase may result in related medical
problems going undetected.® Others, such as the President’s Council of Ad-
visors on Science and Technology (“PCAST”), see the current requirement
of a medical evaluation (or patient waiver) prior to obtaining a hearing de-
vice as an unnecessary barrier to hearing assistance.”

B. Insurance Coverage of Hearing Devices
Despite the high costs of hearing aids, an overview of the health insur-

ance landscape for seniors reveals that little coverage is available and further
explains why these lower cost options are attractive to seniors. Medicare, the

8 Whitson & Lin, supra note 23, at 1740; see also Letter from PCAST, supra note 14, at
3 (recommending a number of reforms to make hearing devices more accessible and afforda-
ble, including the unbundling of services).

% For a list of the products available at Costco Wholesale, see Hearing Aid Styles, Costco
WhoLesaLg, http://www.costco.com/hearing-aid-styles.html [https://perma.cc/6Q2W-EBLZ2].

% “hi Healthlnnovations” is a subsidiary of United Healthcare. For a list of the products
available from “hi Healthlnnovations,” see Products, Hi HeaLtHInnovATIONS,  https://www
.hihealthinnovations.com/page/productlanding [https://perma.cc/FI6U-W55A].

8 For a discussion of hearing aid costs, see Ed Belcher, Why Does a Hearing Aid Cost Six
Times the Price of an IPad?, Aubicus (Oct. 16, 2014), https://audicus.com/why-does-a-hear-
ing-aid-cost-six-times-more-than-an-ipad [https://perma.cc/33AY-YNGF]. In this blog posted
on the provider Audicus’ website—which advertises “the best hearing aids with the lowest
markups”—Belcher concludes that the average markup of hearing aids sold by dispensing
businesses is 300% and that the production costs of a hearing aid are typically only 8% of the
total costs, with the remaining costs going to dispensing fees, administrative salaries, and
markup. Id. A different analysis concludes that a hearing aid that would have sold for $230 in
1952 would sell in today’s dollars for $2,000, much less than the current average price. See
Ashlee Vance, Why do Hearing Aids Cost More than Laptops?, Broomeere BusiNEssweek
(June 6, 2013, 6:26 PM), http://www.businessweek.com/articles/2013-06-06/why-do-hearing-
aids-cost-more-than-laptops [https://perma.cc/8D2J-8J8B].

8 Robert Burkard, The Changing Health Care System, in InsT. oF Mep. & Nat’L RE-
searcH Councit, Hearing Loss & HeaLtHy Acing: WorksHop Summary 75, 75 (2014),
http://www.nap.edu/read/18735/chapter/8#75 [https://perma.cc/TH8J-B5WB] (noting there is
no mechanism to provide these services elsewhere for those who purchase hearing aids di-
rectly from retailers).

¥ See Gyl A. Kasewurm, An Independent Practice’s Guide to Battling Big Box Retail and
Commoditization in Hearing Healthcare, Hearing Rev. (June 20, 2014), http://www.hearin-
greview.com/2014/06/independent-practices-guide-battling-big-box-retail-commaoditization-
hearing-healthcare [https://perma.cc/FOE9-8UET].

P MarTin & CLARK, Supra note 3, at 489.

%1 Letter from PCAST, supra note 14, at 4-5.
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primary insurer for most seniors, provides health insurance to 46.3 million
people ages sixty-five and older.?? In 2013, Medicare expenditures consti-
tuted more than twenty percent of total health expenditures in the United
States and in 2014, fourteen percent of the federal budget.*

The Medicare program is comprised of several “Parts.” Most people
age sixty-five and older are entitled to Medicare Part A, which primarily
covers hospital benefits, but also covers some short nursing home stays, hos-
pice benefits, and limited home health care.®* Seniors also may enroll in
Medicare Part B, which covers physician services, outpatient services, pre-
ventive services, and limited home health care.®® As an alternative to Medi-
care Part B, seniors may elect to enroll in a Medicare Advantage Plan, also
known as Medicare Part C. Such plans provide all of the services covered by
“traditional” Medicare Parts A and B.% In 2015, thirty-one percent of Medi-
care beneficiaries were enrolled in Medicare Advantage Plans.”’

Given that Medicare has high deductibles and covers only some of the
health care expenses seniors face,* seniors often choose one of several
routes to supplement Medicare. One option is to purchase supplemental cov-
erage in the form of a “Medigap” policy.® Twenty-three percent of Medi-
care beneficiaries have Medigap policies.’® However, such policies are
expensive, averaging $183 per month in 2010.2°* Another option, but one
available to fewer and fewer seniors, is an employer-sponsored retiree health

%2 Cubanski et al., supra note 4. An additional nine million people with disabilities under
age sixty-five also have Medicare coverage. Id. Before the enactment of Medicare in 1965,
apprg)g(imately half of all seniors had no medical insurance at all. Id.

Id.

% Medicare at a Glance, Kaiser Fam. Founp. (Sept. 2, 2014), http://kff.org/medicare/

fact-gsheet/medicare-at-a-gIance-fact-sheet [https://perma.cc/C5HH-KEBY].
Id.

%|d. Medicare Advantage Plans, available through private insurers, follow either a health
maintenance organization model (“HMQO”) or provide services through a preferred provider
organization (“PPO”). Id. For a discussion of the challenges of understanding enrollment in
and coverage through Medicare Part B, see generally Stacy Sanpers, MebicARe RIGHTS
Ctr., Mebicare ParT B EnroLLMENT: PitraLLs, ProeLems anp Penaimies (Nov. 2014),
http://www.medicarerights.org/pdf/PartB-Enrollment-Pitfalls-Problems-and-Penalites.pdf
[https://perma.cc/4M6L-ASL5].

" Medicare at a Glance, supra note 94. The number of Medicare Advantage Plan enroll-
ees has increased fifty percent since the passage of the ACA. Patricia Neuman et al., Medicare
Advantage and Traditional Medicare: Is the Balance Tipping?, Kaiser Fam. Founp. (Oct. 20,
2015),  http://kff.org/report-section/medicare-advantage-and-traditional-medicare-is-the-bal-
ance-tipping-issue-brief [https://perma.cc/C377-Q5LK]. Seniors who elect not to enroll in any
Medicare-related physician coverage plan and later choose to do so are subject to a penalty
that can have long-lasting effects. See Bob Rosenblatt, Don’t Mess Up Your Medicare Part B,
HeLrWiTHAGING.COM, http://helpwithaging.com/health-insurance/dont-mess-up-your-medi-
care-part-b [https://perma.cc/ZA5X-NBCW].

% See Medicare at a Glance, supra note 94.

% See id.

100 Gretchen Jacobson et al., Medigap Reform: Setting the Context for Understanding Re-
cent Proposals, Kaiser Fam. Founp. (Jan. 13, 2014), http://kff.org/medicare/issue-brief/medi-
gap-reform-setting-the-context [https://perma.cc/WV63-5FNX].

1Ol|d.
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plan.12 The percentage of large employers offering such plans dropped from
sixty-eight percent in 1988 to twenty-eight percent in 2013.1% Today, fewer
than one in five American workers have employer-sponsored, retiree health
insurance.1%

Finally, seniors with very low incomes and modest assets may be eligi-
ble for assistance under the Medicaid program. Medicaid covers the costs of
Medicare premiums, some cost sharing, and long-term care.’®> However,
only 4.6 million seniors are eligible for Medicaid,'* a small percentage of
the 46.3 million seniors enrolled in the Medicare program.*” Under the
ACA, states have the option of expanding their Medicaid programs to cover
all persons with incomes less than 138% of the federal poverty level.'% In
those states that provide expansion, which currently number thirty-one, se-

102 Such plans are subject to the Medicare coordination of benefits rules that determine
whether Medicare or the private plan is the primary insurer. See, €.g., Sanpers, supra note 96,
at 5. “Coordination of benefits” is defined as “a sharing of costs and coverage by two or more
health plans. When a Medicare beneficiary has a second form of insurance, Medicare will act
as either a primary or a secondary payer. Primary insurance always pays first, and secondary
insurance pays after the primary insurance, typically covering cost sharing and services not
covered by the primary insurer, depending on the rules of the policy.” Id. For Medicare recipi-
ents with an employer-sponsored retiree health plan, the employer-sponsored plan is secondary
to Medicare. Id.

103 Frank McArdle et al., Retiree Health Benefits at the Crossroads, Kaiser Fam. Founp.
(Apr. 14, 2014), http://kff.org/report-section/retiree-health-benefits-at-the-crossroads-over-
view-of-health-benefits-for-pre-65-and-medicare-eligible-retirees [https://perma.cc/RSF7-
TWWAK]. “If this trend continues, fewer future Medicare beneficiaries will have retiree health
benefits and more will be responsible for paying Medicare premiums and out-of-pocket costs.”
Gretchen Jacobson et al., Wide Disparities in the Income and Assets of People on Medicare by
Race and Ethnicity: Now and in the Future, Kaiser Fam. Founp. (Sept. 20, 2013), http://kff
.org/medicare/report/wide-disparities-in-the-income-and-assets-of-people-on-medicare-by-
race-and-ethnicity-now-and-in-the-future [https://perma.cc/ZRD4-SDES].

04 McArdle et al., supra note 103. Retiree health insurance historically has been more
common among large employers, state and local governments, and certain industries. 1d. Those
employers that do offer coverage are increasingly exploring ways to reduce costs. Id.

105 See Seniors & Medicare and Medicaid Enrollees, Mebicaip.cov, https://www.medi-
caid.gov/medicaid-chip-program-information/by-population/medicare-medicaid-enrollees-
dual-eligibles/seniors-and-medicare-and-medicaid-enrollees.html [https://perma.cc/283Q-
MFUY].

106 .

07 Cubanski et al., supra note 4.

108 42 U.S.C. § 1396d(y)(1) (2012), as limited by Nat’l Fed’n of Indep. Bus. v. Sebelius,
132 S. Ct. 2566 (2012) (holding that Medicaid expansion under the ACA could not be compul-
sory for the states). For information regarding state Medicaid expansion, see, for example,
Medicaid Expansion & What It Means for You, HeaLtHcare.cov, https://www.healthcare
.gov/medicaid-chip/medicaid-expansion-and-you/ [https://perma.cc/8UWS-ZKP2]. For an
analysis of the extent of Medicaid expansion and of the coverage gap resulting from the Sebe-
lius decision, see Rachel Garfield & Anthony Damico, The Coverage Gap: Uninsured Poor
Adults in States that Do Not Expand Medicaid—An Update, Kaiser Fam. Founp. (Jan. 21,
2016), http://kff.org/health-reform/issue-brief/the-coverage-gap-uninsured-poor-adults-in-
states-that-do-not-expand-medicaid-an-update [https://perma.cc/RW5U-H2QP]. Of those una-
ble to secure coverage due to states’ decisions to opt out of Medicaid expansion, “over half are
middle-aged (age 35 to 54) or near elderly (age 55 to 64). Adults of these ages are likely to
have increasing health needs, and research has demonstrated that uninsured people in this age
range may leave health needs untreated until they become eligible for Medicare at age 65.” 1d.

22
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niors between the ages of sixty and sixty-five may have additional insurance
coverage under Medicaid.1%°

This glance at the health insurance landscape for seniors reveals the
critical need for Medicare to cover the costs of hearing aids. Currently, the
vast majority of seniors have no insurance coverage for hearing aids at all.
Those with Medicare Advantage Plans may have a modicum of coverage.1©
The small percentage of seniors fortunate enough to have employer-spon-
sored retiree health insurance also have limited coverage.!** For the nineteen
percent of Medicare beneficiaries eligible for Medicaid, coverage is very
limited and varies by state.’2 Only twenty-nine states cover any portion of
the costs of hearing aids through Medicaid.** Medigap policies typically do
not cover hearing aids.**4

In contrast with hearing aids, cochlear implants, which cost over
$40,000 per implant,'t> are typically covered through Medicare, Medicaid,
and private insurance plans.’¢ The BAHA device is similarly covered, under
the rationale that it is a prosthesis that replaces, rather than augments, hear-
ing.'t” PSAPs are sold directly to consumers, are not considered medical
devices, and are therefore not covered by insurance.

199 Julia Paradise, Medicaid Moving Forward, Kaiser Fam. Founo. (Mar. 9, 2015), http://

kff.org/health-reform/issue-brief/medicaid-moving-forward [https://perma.cc/M5HC-7XKM].

110 See, e.g., Medicare and Hearing Aids, EHeaLtTHMebicare.com, http://www.ehealth
medicare.com/about-medicare/hearing-aids [https://perma.cc/RY6N-MVUT].

111 See id.

112See Medicaid Regulations, Hearing Loss Ass’n America (Jan. 2015), http://www
.hearingloss.org/content/medicaid-regulations [https://perma.cc/FF9S-UVDS].

113 See id. The problem of limited coverage is exacerbated by the challenge of identifying
a medical provider willing to accept Medicaid. For a general description of this problem, see
Elizabeth Renter, You’ve Got Medicaid—Why Can’t You See the Doctor?, U.S. News &
Wortp Rer. (May 26, 2015, 9:00 AM), http://health.usnews.com/health-news/health-insur-
ance/articles/2015/05/26/youve-got-medicaid-why-cant-you-see-the-doctor  [https://perma.cc/
N66Q-ZWZG].

114 Medicare and Hearing Aids, supra note 110.

115 See, e.g., Cochlear Implants Frequently Asked Questions, Am. SpeecH-LANGUAGE-
Hearing  Ass’N,  www.asha.org/public/hearing/Cochlear-Implant-Frequently-Asked-Questions
[https://perma.cc/L7H5-MPQ4]. This cost includes the device, surgery, and rehabilitation. See
id.

116 See id.

117 See generally Medicare Program; End-Stage Renal Disease Prospective Payment Sys-
tem, Quality Incentive Program, and Durable Medical Equipment, Prosthetics, Orthotics, and
Supplies, 79 Fed. Reg. 66,120, 66,241-427 (Nov. 6, 2014), codified at 42 C.F.R.
§ 411.15(d)(2) (2015) (discussing CMS’s final decision that BAHASs remain covered by Medi-
care, despite earlier proposal to eliminate coverage).

18 The FDA, seeking “to better understand how we can overcome the barriers to access
and spur the development of devices that compensate for impaired hearing,” has reopened its
comment period on a draft guidance that “clarifies the difference in regulatory requirements
between hearing aids and PSAPs.” Press Release, FDA, The FDA Engages Stakeholders on
Opportunities to Improve Hearing Aid Usage and Innovation (Jan. 6, 2016), http://www.fda
.gov/newsevents/newsroom/pressannouncements/ucm480239.htm [https://perma.cc/IX8G-
CWOC]; Mann, supra note 72, at 49; Regulatory Requirements for Hearing Aid Devices and
Personal Sound Amplification Products—Draft Guidance for Industry and Food and Drug
Administration Staff, FDA (Nov. 7, 2013), http://www.fda.gov/medicaldevices/deviceregula-
tionandguidance/guidancedocuments/ucm373461.htm  [https://perma.cc/4BS4-YRNU] (ex-
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C. Poverty Among Seniors

Compounding the problem of inadequate insurance coverage for hear-
ing aids is the high rate of poverty among seniors.*° In 2013, 9.5% of those
aged sixty-five and over lived in poverty,'?° with the percentage increasing
with age.*?* Thirty-four percent of seniors have incomes below two hundred
percent of the official measure of poverty.*?? The causes of increased poverty
are multifaceted, and include reductions in income due to a decreasing per-
centage of seniors with pensions,*? an absence of wage increases in the final
years of employment,*>* and caregiving duties for the seniors’ own parents
that may result in seniors retiring earlier than planned.*? Additionally, until
recently, a depressed housing market resulted in seniors with less equity in

plaining that the FDA “regulates electronic products that emit sonic vibrations, such as sound
amplification equipment™). See generally Regulatory Requirements for Hearing Aid Devices
and Personal Sound Amplification Products; Draft Guidance for Industry and Food and Drug
Administration Staff; Reopening of the Comment Period, 81 Fed. Reg. 786 (Jan. 7, 2016).

119 See, e.g., Mary Borrowman, Understanding Elderly Poverty in the U.S.: Alternative
Measures of Elderly Deprivation 3 (Schwartz Ctr. for Econ. Policy Analysis, Working Paper
No. 2012-3, 2012), http://www.economicpolicyresearch.org/images/docs/research/inequal-
ity_poverty/WP%?202012-3%20Mary%20Borrowman.pdf [https://perma.cc/3YDB-MDCL];
Juliette Cubanski et al., Poverty Among Seniors: An Updated Analysis of National and State
Level Poverty Rates Under the Official and Supplemental Poverty Measures, Kaiser Fam.
Founp. (June 10, 2015), http://kff.org/medicare/issue-brief/poverty-among-seniors-an-up-
dated-analysis-of-national-and-state-level-poverty-rates-under-the-official-and-supplemental-
poverty-measures [https://perma.cc/7S6T-G9AG].

120Y.S. Census Bureau, Rep. No. P60-249, Income anp PoverTy inTHE U.S.: 2013, at
12 (2014), https://www.census.gov/content/dam/Census/library/publications/2014/demo/p60-
249.pdf [https://perma.cc/BOA2-6WLQ)].

121 Cubanski et al., supra note 119. The 2013 poverty level for one person was $11,173.
U.S. Census Bureau, supra note 120, at 43. In 2011, the Census Bureau developed a supple-
mental measure of poverty, which deducts the costs of health expenses. Cubanski et al., supra
note 119. Under the supplemental measure, fifteen percent of those aged 65 and over lived in
poverty in 2013. Id.

122 Income Security and the Elderly: Securing Gains Made in the War on Poverty: Hear-
ing Before the S. Special Comm. on Aging, 113th Cong. (2014) (statement of Patricia Neuman,
Sc.D., Director, Program on Medicare Policy and Senior Vice President, Kaiser Family Foun-
dation), http://www.aging.senate.gov/imo/media/doc/Neuman_3 5 14.pdf [https://perma.cc/
2NGP-8K4A]; see also Visualizing Income and Assets Among Medicare Beneficiaries: Now
and In the Future, Kaiser Fam. Founp. (June 2014), http://kff.org/interactive/visualizing-in-
come-and-assets-among-medicare-beneficiaries-now-and-in-the-future  [https://perma.cc/
H8VW-XARH] (noting that, in 2013, fifty-three percent of all Medicare beneficiaries had
“less than $25,000 in income on a per person basis™).

123 See, e.9., Travis Waldron, Why the Decline in Pensions Will Mean an Increase in Pov-
erty for America’s Retirees, THinkProcress (Aug. 8, 2012, 2:30 PM), http://thinkprogress.org/
economy/2012/08/08/656681/pension-decline-poverty-increase [https://perma.cc/UEBS-
JNUE]; Avucia H. Munnele et AL, Ctr. For REeT. ResearcH AT Boston Coit.,, NRRI
UppaTte SHows HaLr StiLL FaLuing SHorT 5 (Dec. 2014), http://crr.bc.edu/wp-content/
uploads/2014/12/1B_14-20-508.pdf [https://perma.cc/3KUJ-CVS4].

124 See, e.¢., Pamela Yip, Middle Class Struggles to Preserve Retirement Security, New
Am. Meoia (Nov. 19, 2014), http://newamericamedia.org/2014/11/middle-class-struggles-to-
preserve-retirement-security.php [https://perma.cc/8MVF-U3AS8].

125 See id.

24
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their homes and fewer overall assets.?® Many experts project that poverty
rates among seniors will continue to rise in the foreseeable future, with one
source anticipating a 180% increase in the number of seniors living in pov-
erty by the year 2050.1%

Additionally, the costs of medical care have skyrocketed in the last fifty
years.*?® When originally enacted, Medicare was designed to cover hospital
costs and limited physician and other health services. While there was a
concern at that time that individual seniors were unable to pay their hospital
bills, overall health costs were not a concern.’? It was only later that health
care costs began their rapid ascent.’3® By 2009, health care costs had in-
creased from one percent of the Gross Domestic Product (“GDP”) in 1960
to more than seven percent.!3

Another cause of senior poverty is the increased health care spending
that accompanies aging.'®> Health care expenses account for fifteen percent
of a Medicare household budget,'s* an amount three times greater than non-
Medicare households spend on health care.*** While Medicare spending per

126 See, e.g., id. (quoting Eric Kingson, co-director of Social Security Works and professor
at Syracuse University’s Aging Studies Institute).

127 Teresa Ghilarducci, By 2050, There Could Be as Many as 25 Million Poor Elderly
Americans, Atiantic (Dec. 30, 2015), http://www.theatlantic.com/business/archive/2015/12/
elderly-poverty-america/422235 [https://perma.cc/FK86-ADTQ]. While a large part of this in-
crease is due to the growing number of seniors, approximately one-third relates to a weakening
retirement security system. Id.; see also Gretchen Jacobson et al., Income and Assets of Medi-
care Beneficiaries, 2014-2030, Kaiser Fam. Founp. (Sept. 10, 2015), http://kff.org/medicare/
issue-brief/income-and-assets-of-medicare-beneficiaries-2014-2030  [https://perma.cc/26EV-
2UXJ].

128 See, e.g., Health Costs: A Primer, Kaiser Fam. Founo. (May 1, 2012), http://kff.org/
report-section/health-care-costs-a-primer-2012-report [https://perma.cc/NPF3-W3JQ] (noting
that health care costs have increased from an average of $356 per person in 1970 to $8,402 per
person in 2010). Health care spending increased over the last fifty years by 1.1-3.0% more
than the rest of the economy, although that trend has slowed somewhat in the last decade. Id.

129 See infra text accompanying notes 220-225.

1%0 See, e.g., Health Costs: A Primer, supra note 128.

131 Christopher Chantrill, U.S. Health Care Spending History from 1900, USGovern-
MENTSPENDING.cOM,  http://www.usgovernmentspending.com/healthcare_spending [https://per
ma.cc/3K54-B2WW] (noting this trend, which showed health care spending as a portion of the
Gross Domestic Product rising from 1% in 1960, to 2% in 1970, 3% in 1980, 5.3% in 1995,
and 7% in 2009); see also Dana P. Goldman & Abby E. Alpert, Costs and Insurance, in Dana

P. Gooman & EvizasetH A. McGrLynn, U.S. Heaith Care: Facts asout Costs, Access

AND QuaLiTy 1, 3 (2005), http://www.rand.org/content/dam/rand/pubs/corporate_pubs/2005/

RAND_CP484.1.pdf [https://perma.cc/W4FG-68CT] (noting an increase in real health care
spending in the United States from five percent of the GDP in 1960 to fifteen percent in 2002).
182 See, e.g., Juliette Cubanski et al., Health Care on a Budget: The Financial Burden of Health

Spending by Medicare Households, Kaiser Fam. Founp. (Jan. 9, 2014), http://kff.org/
medicare/issue-brief/health-care-on-a-budget-the-financial-burden-of-health-spending-by-
medicare-households [https://perma.cc/CAF9-RSZE].

138 Karen Davis ET AL., THE CommonweALTH Funp, Mebicare: 50 YEeEars oF ENsURING
Coverace AND Care 7 (Apr. 2015), http://www.commonwealthfund.org/~/media/files/publi-
cations/fund-report/2015/apr/1812_davis_medicare_50 years_coverage care.pdf [https://per
ma.cc/2YQY-UZLU].

134 See id.
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beneficiary is expected to continue to rise, there is reason to believe that the
growth rate may be slowing.'s

Although a disproportionate number of people relying on Medicare are
low-income, many are not poor enough to qualify for Medicaid. In 2014,
half of all Medicare beneficiaries had incomes below $24,150, with one
quarter having incomes below $14,350.1% In 2010, eighteen percent of
Medicare beneficiaries had no supplemental coverage to compensate for
Medicare’s limited coverage options.**” This group included a disproportion-
ate share of those with incomes between $10,000 and $20,000, those living
in rural communities, and African American beneficiaries.t® Substantial dis-
parities in income, savings, and home equity exist among Medicare benefi-
ciaries depending on race and ethnicity.’® In 2012, the median income,
savings, and amount of home equity were substantially lower for black and
Hispanic Medicare beneficiaries than white beneficiaries.!* Twenty percent
of black and Hispanic beneficiaries had no savings or were in debt.** Today,
the cost of a hearing aid is beyond the reach of many seniors, and this bur-
den of inadequate insurance coverage falls disproportionately on people of
color.

Given the limited insurance coverage and the poverty facing seniors, an
out-of-pocket expenditure of $2,000 to $7,000 is simply not feasible. A
small number of options other than insurance exist for seniors with presby-
cusis. For example, eligible veterans may obtain hearing devices for free.#?
And there are a limited number of programs that provide financial assistance
for the general public.*> However, those options neither meet the need for
nor compensate for the shortage of available insurance coverage.

135 MEepicare PavyMenT Abvisory Comm’N, ReEPoRT To THE CoNGRESs: MEDICARE PAy-
MeNT Pouicy 4 (Mar. 14, 2014), http://medpac.gov/documents/reports/marl4_entirereport.pdf
[https://perma.cc/MC3C-CFVV] (“Medicare spending per beneficiary over the next 10 years
is projected to grow at a slower rate than in the past 10 years (3.3 percent annually compared
with 6.1 percentannually).”).

1% Jacobson et al., supra note 127.

137 Medicare at a Glance, supra note 94,

138

139 Sge Jacobson et al., supra note 103,

140 See id.

141 .

%2 For a list of those categories of veterans eligible for hearing aids, see Federal Benefits
for Veterans, Dependents and Survivors, Chapter 1 Healthcare Benefits, U.S. Dep’t VETERANS
Arr., http://www.va.gov/opa/publications/benefits_book/benefits_chap0l.asp [https://perma
.CC/CH2X-EWDP]. If eligible, the veteran receives the services and hearing aid free of charge.
Id.

143 See, e.g., Financial Assistance: Programs & Foundations, Hearing Loss Ass’n
Awmerica, http://hearingloss.org/content/financial-assistance-programs-foundations  [https://per
ma.cc/T5XW-ELRV]. For those who use PSAPs as an alternative, they spend on average
$250-$350 for a device. Gandel, supra note 75.
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IV. THe ReELATIONSHIP BETWEEN PRESBYCUSIS
AND OTHER MEeDIcAL CONDITIONS

The scientific literature is replete with evidence of the relationship be-
tween age-related hearing loss and other medical conditions. For example,
recent research indicates a link between hearing loss and dementia, with a
leading study concluding that hearing loss is independently associated with
dementia.’** The study consisted of participants between the ages of thirty-
six and ninety who had audiometric testing done and also were dementia
free.*> The participants were followed for a median of 11.9 years, and the
risk of dementia was found to increase with the severity of the baseline hear-
ing loss.*¢ Other studies have reached similar results, concluding that par-
ticipants with Alzheimer’s-type dementia had a higher degree of hearing loss
than those in the control group.’” This study also concluded that greater
hearing loss is associated with higher adjusted relative odds of having
dementia.'*®

Although the precise cause of this connection between dementia and
hearing is unclear, two hypotheses exist. The “effortful hypothesis” posits
that those with hearing loss must contribute extra cognitive resources to
hearing, and therefore have fewer resources available for other cognitive
functions.'*® The second hypothesis suggests that the other consequences of
hearing loss—such as reduced social engagement, isolation, and depres-
sion—diminish an individual’s ability to participate in the very type of activ-
ities likely to decrease the risk of dementia.> The only real doubt, according
to one leading researcher in the field, Johns Hopkins School of Medicine

%4 Lin et al., supra note 7, at 217-18; see also Stig Arlinger, Negative Consequences of
Uncorrected Hearing Loss—A Review, 42 Int’c J. AubioLocy 2517, 2517 (2003) (noting that
hearing loss “is clearly related to depression and dementia”).

1“5 |inetal., supranote 7, at 214.

146

T Richard F. Uhlmann et al., Relationship of Hearing Impairment to Dementia and Cog-
nitive Dysfunction in Older Adults, 261 JAMA 1916, 1916-19 (1989).

18 1d.; see Arlinger, supra note 144, at 2S20. For a contrary conclusion from a dated
study, see Virginia Gennis et al., Hearing and Cognition in the Elderly: New Findings and a
Review of the Literature, 151 ArcHives INTERNAL Mep. 2259, 2259-64 (1991) (concluding
that there is no meaningful association between hearing loss and later cognitive function).

9] inetal., supranote 8, at 770; see also Luigi Ferrucci, Functional Reserves and Hear-
ing, in Inst. oF Mep. & Nar’L ResearcH Councit, Hearing Loss & HeaLtHy  AcinG:
WorksHop Summary 21, 21 (2014), http://www.nap.edu/read/18735/chapter/4#21 [https://per
ma.cc/5CL2-KPKK] (noting that when people have trouble hearing, they have to expend more
resources trying to hear; dual tasks create a competition for brain resources; and seniors often
have fewer functional reserves to draw upon to assist with a sensory loss such as hearing loss).
See generally Jonathan E. Peele et al., Hearing Loss in Older Adults Affects Neural Systems
Supporting Speech Comprehension, 31(35) J. Neuroscience 12,638 (2011) (illustrating that
observed behavior in neural activity suggests that sensory changes have cascading conse-
quences for other neural processes). This view is consistent with seniors’ subjective reports that
the constant effort to understand speech when their hearing is diminished results in mental
fatigue. See, e.g., Tun et al., supra note 2, at  765.

150 See Lin et al., supra note 7, at  218.
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Professor Frank Lin, is the precise mechanism that causes the link between
dementia and hearing loss.'>* Additional research confirming these results
could have substantial implications for the treatment of individuals with
hearing loss and public health issues more broadly.'5?

Early intervention and effective treatment can reduce the impact of
hearing loss and thus reduce the prevalence of hearing loss-related dis-
eases.’s® These diseases, such as dementia, have enormous social and eco-
nomic costs.’ For example, it is estimated that dementia affects
approximately 5.3 million people in the United States,**> with the direct cost
of care in 2010 at $157-215 billion annually.'*¢ Costs are estimated to rise to
over $1.1 trillion by 2050.*" Given this dynamic, insurance coverage for
screenings and hearing aids for the elderly may help prevent or delay the
onset of dementia and lower its social and economic  costs.

Dementia is only one such medical problem related to untreated presby-
cusis. Presbycusis also may result in poorer cognitive functioning more gen-
erally.*>® For example, empirical research has demonstrated a link between
recall and hearing l0ss.** In one study, seniors experiencing relatively minor
hearing loss were found to have a reduced ability to recall words than those
without hearing loss.*® A subsequent study demonstrated that older adults
with greater hearing loss performed worse on tests measuring memory and

151 .

152 1d. at 219.

153 1d. at 220.

154 See, e.g., 2015 Alzheimer’s Disease Facts and Figures, AvLzneiver’s Ass’n, https:/
www.alz.org/alzheimers_disease_facts_and_figures.asp#prevalence [https://perma.cc/ZQN4-
YKFE]; see also Michael D. Hurd et al., Monetary Costs of Dementia in the United States,
368(14) New Enc. J. Mep. 1326, 1326 (2013).

1% See Alzheimer’s Disease Facts and Figures, supra note 154.

1% See Hurd et. al., supra note 154, at 1326.

137 See Alzheimer’s Disease Facts and Figures, supra note 154,

158 See Lin et al., supra note 12, at 294; Tun et al., supra note 2, at 764-65; see also
Sushmit Mishra et al., Cognitive Spare Capacity in Older Adults with Hearing Loss, 6(96)
FronTiErs AciNng Neuroscience 1, 11 (2014), http://journal.frontiersin.org/article/10.3389/
fnagi.2014.00096/abstract [https://perma.cc/lURU6G-ASYU] (concluding that “[o]lder adults
with hearing loss have lower CSC (cognitive spare capacity) than young adults without hear-
ing loss, probably because they have poorer cognitive skills and deploy them differently”);
Jerker Ro'nnberg et al., Hearing Loss Is Negatively Related to Episodic and Semantic Long-
Term Memory but Not to Short-Term Memory, 54 J. SpeecH, Lancuace, & Hearing Res. 705—
26 (2011) (finding “hearing loss was selectively and negatively related to episodic and
semantic long-term memory”); Rachel V. Wayne & Ingrid S. Johnsrude, A Review of Causal
Mechanisms Underlying the Link Between Age-Related Hearing Loss and Cognitive Decline,
23 Aceinc Res. Revs. 154, 154-166 (2015) (concluding that as the elderly experience hearing
loss, speech perception makes greater demands on cognition, with increased demands un-
masking potential cognitive decline).

1% Tun et al., supra note 2, at 761-66.

10 1d, at 765-66. This finding supports the theory that a sensory deprivation such as hear-
ing loss requires extra effort, which results in attentional resources being diverted from other
cognitive tasks. Id.

28
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executive function.’s Again, although the precise link between hearing loss
and decreased cognitive functioning is unclear,'s? any finding that hearing
loss and cognitive decline are related renders it imperative to treat the hear-
ing loss.

Untreated hearing loss can result in a lower quality of life.!s3 In a test
measuring functional health and well-being, those with a self-reported hear-
ing handicap and severe hearing loss reported lower scores on several do-
mains.'®* Additional negative consequences included activity limitations,
increasing reliance on family and other social supports, and negative well-
being.'%> Hearing loss also causes isolation, as those who cannot hear well
tend to avoid social situations where they cannot hear or may need to hear.16¢
This isolation in turn leads to increased loneliness and  depression. ¢’

Additionally, hearing loss may result in an increased risk of falling,68
which creates a potential cascade of other medical problems. People exper-
iencing untreated hearing loss spend more days hospitalized than those with-
out hearing loss.'®® One study indicated that those with moderate to severe
hearing impairments had significantly poorer driving records when faced
with auditory distractions, and those with hearing loss were more likely to
have ceased driving, resulting in a loss of independence.t™

While the precise impact of adequate treatment for presbycusis de-
serves extensive additional research,* hearing aid interventions can allevi-
ate depressive symptoms, reduce social isolation, and improve quality of life

181 Lin et al., supra note 8, at 763-64. In contrast, elderly patients who received cochlear
implants were found to have improved cognitive abilities and enhanced quality of life. Mosnier
et al., supra note 67, at 442-50.

62 Arlinger, supra note 144, at 2S20; Lin et al., supra note 7, at 217-20; Lin et al., supra
note 8, at 763-70.

163 See, e.g., Gopinath et al., supra note 9, at 150; Lopez et al., supra note 2, at 363.

164 Barbara E. Weinstein, Psychosocial Impacts, in Inst. oFf Mep. & NaT’L ReseArcH
Councit, Hearing Loss & HeaLtHy Acing: WorksHor Summary 25, 27 (2014), http://
www.nap.edu/read/18735/chapter/4#27 [https://perma.cc/8TP2-BRHH] (citing Dayna S. Dal-
ton et al., The Impact of Hearing Loss on Quality of Life in Older Adults, 43(5) GeronToLo-
cisT 661, 661-68 (2003)). The severity and type of hearing loss affected self-reported
measures of well-being. Weinstein, supra note 164, at 27.

185 Gopinath et al., supra note 9, at 146.

186 Arlinger, supra note 144, at 2S17-2S18.

167| .

168 I_dopez etal., supranote 2, at 359; see also Anne Viljanen etal., Hearing as a Predictor
of Falls and Postural Balance in Older Female Twins, 64A J. GeronToLoGY Series A: Bio-
LocicaL Mep. Sci. 312, 312 (2009).

16° Dane J. Genther et al., Association of Hearing Loss with Hospitalization and Burden of
Disease in Older Adults, 309(22) JAMA 2322, 2323 (2013).

170 Alan M. Jette, The Impact of Hearing Loss on Physical Functioning, in Inst. o Mep.
& Nat’L ResearcH Councit, Hearing Loss & HeartHy Acing: WoRrksHor Summary 19,
20 (2014), http://www.nap.edu/read/18735/chapter/4#18 [https://perma.cc/3AGC-HWCF].

171 See Lin et al., supra note 7, at 219 (stating that whether hearing devices and rehabilita-
tion strategies could have an effect on cognitive decline and dementia is unknown and requires
further research).
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for seniors with hearing loss.'”2 Hearing aid users show significant improve-
ment in both mental*”® and physical domain'’* tests, and show a smaller de-
cline in vitality than those who do not use hearing aids.'”> Researchers
hypothesize that the use of hearing aids promotes “feelings of being compe-
tent, confident, and inclined (or motivated) to exploit life’s possibilities . . .
and could thus improve overall well-being.”*’® Addressing hearing loss,
through both “preventive strategies focusing on timely identification of per-
sons with hearing handicap, as well as . . . referral to hearing services could
both counteract the poor use of prescribed hearing aids and preserve [quality
of life] in older hearing-impaired adults.”*"”

These connections between hearing loss and various medical and social
conditions form a sufficient basis for providing insurance coverage for all
screenings—even for those who are asymptomatic*’®—and for hearing aids.
While more research on these issues would be helpful, the quality of life for
many seniors hangs in the balance. Additional insurance coverage cannot
wait until these connections are thoroughly explained.

172 Gopinath et al., supra note 9, at 146-51. These findings come from a study of approxi-
mately 850 participants with hearing loss who were evaluated over a fifteen-year period. Id. at
147. Participants responded to the “36-ltem Short-Form Survey (SF-36)” which measures the
following characteristics: “‘physical functioning’, ‘role limitations due to physical problems’,
‘bodily pain’, ‘general health perceptions’, ‘vitality’, ‘social functioning’, ‘role limitations due
to emotional problems’, and ‘mental health’.” Id. Those who used hearing aids demonstrated
higher scores in the “mental composite” score and in the “mental health” domain compared to
non-hearing aid users. 1d. at 148. Additionally, those with self-perceived hearing loss exper-
ienced a larger negative impact on quality of life than those with measured but uncorrected
hearing loss. 1d.; see also Arlinger, supra note 144, at 2S19 (citing Francesco Cacciatore et al.,
Quality of Life Determinants and Hearing Function in an Elderly Population: Osservatorio
Geriatrico Campano Study Group, 45 GerontoLocy 323 (1999)); Chisolm, supra note 50, at
33-34 (citing Cynthia D. Mulrow et al., Association Between Hearing Impairment and the
Quality of Life of Elderly Individuals, 38(1) J. Am. Geriatrics Soc’ 45 (1990)); Adrian
Davis et al., Acceptability, Benefits, and Costs of Early Screening for Hearing Disability: A
Study of Potential Screening Tests and Models, 11(42) HeactH TecH. Assessment 1, 1 (2007);
Chuan-Fen Liu et al., Long-term Cost-effectiveness of Screening Strategies for Hearing Loss,
48 J. RenasiLiTaTION Res. & Dev. 235, 235 (2011); Cynthia D. Mulrow et al., Quality-of-life
Changes and Hearing Impairment, 113 AnnaLs oF INTErnaL Mep. 188, 188 (1990). But cf.
Cynthia D. Mulrow et al., Sustained Benefits of Hearing Aids, 35 J. or SpeecH, Lancuace, &
Hearine Res. 1402, 1402 (1992) (finding cognitive changes reverted back to baseline after
twelve months).

178 Gopinath et al., supra note 9, at 146-51.

174 \Weinstein, supra note 164, at 27 (citing E. M. Chia et al., Hearing Impairment and
Health-Related Quality of Life: The Blue Mountains Hearing Study, 28(2) Ear & HearinG
187, 187-95 (2007)).

7% Gopinath et al., supra note 9, at 148. Experts agree that more research is needed as to
the efficacy of hearing aids and other communication strategies in improving health. See, e.g.,
Weinstein, supra note 164, at 28.

176 Gopinath et al., supra note 9, at 150.

rrd.

18 For a discussion of the United States Prevention Services Task Force (“USPSTF”) and
its withdrawal of its earlier recommendation for asymptomatic screening, see infra notes 246—
252 and accompanying text.
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V. LecaL ARGUMENTS FOR ENHANCED INsURANCE COVERAGE
oF HeEaRING AlIDsS

The ACA represents a dramatic shift from the perspective of the 1965
Medicare statute, which was designed to cover the increasing health care
costs that accompany old age and, in particular, the costs of a severe ill-
ness.” In contrast, the ACA reflects a largely preventive focus, transforming
“the U.S.’s public and private health care financing systems into vehicles for
promoting public health.”*® The ACA includes opportunities and funding
for innovations to enhance quality of care and reduce costs within the Medi-
care and Medicaid programs, provisions requiring a plethora of preventive
services, all mandated at no cost, and the more well-known provisions re-
quiring health insurance for all Americans. While the ACA does not override
Medicare’s statutory exclusion of hearing aid coverage, it does build on a
gradual transformation of Medicare from a program providing coverage
largely for expensive medical care to one promoting health and broad cover-
age of routine but necessary medical services.’®* One author describes the
ACA’s expansion of Medicare coverage to preventive care and care manage-
ment as “manifest[ing] a recognition that the traditional Medicare benefits
and coverage package . . . [does] not permit the Medicare program to cover
the range of health-related services that are warranted based upon the needs
of Medicare beneficiaries, sound medical practices, and information devel-
oped by medical and other sciences.”'®? The changes in the Medicare law
since its enactment as well as the ultimate passage of the ACA conflict with
Medicare’s 1965 statutory exclusion of hearing aids. They also highlight a
philosophical divide between the two major health care initiatives of the last
sixty years. The ACA reflects contemporary thinking on the role of health
insurance, and it can be utilized to amend the Medicare law and ultimately
mandate insurance coverage of hearing devices.

17 See, e.g., History of SSA During the Johnson Administration 1963-1968, Soc. Secur-
my  Abpmin.,  https://www.ssa.gov/history/ssa/lbjmedicarel.html [https://perma.cc/R6PS-
7QUC] (noting that, in 1965, slightly over half of all seniors had any insurance coverage for
hospitalization and even those with substantial savings “faced the threat of being wiped out
financially by a severe illness”). One history of Medicare states that when John F. Kennedy
and Richard Nixon discussed health care coverage, “Health insurance . . . was synonymous
with hospital insurance.” WiLLiam A. PearmAN & PHiLIP STARR, Mepicare: A HanpBoOK
oN THE History AND lssues oF HeaLtH Care Services rFor THE Erpery 7 (1988).

%0 John Aloysius Cogan, Jr., The Affordable Care Act’s Preventive Services Mandate:
Breaking Down the Barriers to Nationwide Access to Preventive Services, 39 J.L. Mep. &
EtHics 355, 355 (2011). For further discussion of a public health perspective on hearing ser-
vices, see Burkard, supra note 88, at 76-77.

8 For a discussion of the gradual evolution within Medicare, see generally DeBoer, supra
note 16; Eleanor D. Kinney, The Affordable Care Act and the Medicare Program, 13 Yace J.
HeaLth Pol’y, L. & Etnics 253, 258 (2013) (describing the ACA reforms with respect to
Medicare as “simply steps in the implementation of reforms already in place”).

182 DeBoer, supra note 16, at 495-96.
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This Part will begin by outlining the preventive care focus of the ACA.
It will then describe Medicare, given its role as the primary insurer of se-
niors, providing a summary of the history and purpose of the legislation,
particularly as it relates to hearing aids. This Part recommends avenues for
enhancing coverage of these devices for Medicare beneficiaries in light of
the ACA. These avenues include recommending that the Secretary, as per-
mitted under the ACA, authorize pilot projects providing insurance coverage
of hearing devices in the Medicare program. This Part also highlights spe-
cific ACA provisions that, but for the Medicare statutory exclusion, could be
construed to provide insurance coverage of hearing devices, and demonstrate
that these provisions justify amending Medicare to provide such coverage. In
its final section, this Part proposes methods of expanding coverage of hear-
ing aids under the Medicaid program and private insurance plans.

A. Preventive Care Focus of the ACA

The ACA reflects a focus on and is replete with preventive care cover-
age requirements. The statute provides for two sets of specific covered pre-
ventive services. First, the ACA requires a wide range of preventive services
for all insured people, including alcohol counseling, vaccinations, and
screenings for depression, HIV, Type 2 diabetes, obesity, and tobacco use.'s?
Secondly, the ACA requires specific screenings for select populations,#*and
mandates preventive screening and other services for the elderly through the
Medicare program.'8> Specific preventive services for seniors include bone
mass measurements, cardiovascular disease screening, medical nutrition
therapy, prostate cancer screening, glaucoma tests, and flu shots, among
others.'®¢ Under the ACA, Medicare recipients receive these services in the
ACA-mandated initial “Welcome to Medicare” visit, annual “wellness vis-
its,” and personalized prevention plans.t®” Additionally, the Secretary of the

183 See 42 U.S.C. § 300gg-13 (a) (1) (2012); Preventive Services Covered Under the Af-
fordable Care Act, U.S. Der’t oF HeaLtH & Human Servs. (Sept. 23, 2010), http://www.hhs
.gov/healthcare/facts/factsheets/2010/07/preventive-services-list.ntml [https://perma.cc/BB8B-
3GEH].

18 See What Free Screenings Does the ACA Require?, Am. Mep. News (Aug. 2013),
http://m.amednews.com/article/20130812/government/130809971&template=mobileart
[https://perma.cc/XYU9-MLPE].

185 The Affordable Care Act and Older Americans, U.S. Der’t oF HeaLTH & Human
Servs. (Mar. 19, 2015), http://www.hhs.gov/healthcare/facts-and-features/fact-sheets/aca-and-
older-americans/index.html [https://perma.cc/XBK6-433A]. For a list of all preventive ser-
vices available to Medicare recipients, see Preventive Services, CTrs. For MebicarRe & MEbi-
cap Servs., https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-
MLN/MLNProducts/Downloads/PreventiveServicesPoster.pdf [https://perma.cc/FZQ8-
F3MJ].

% The Affordable Care Act and Older Americans, supra note 185. For further discussion
of the expansive nature of these preventive services for seniors, see DeBoer, supra note 16, at
537-40.

87 DeBoer, supra note 16, at 537 (citing Patient Protection and Affordable Care Act of
2010, Pub. L. No. 111-148, § 4103(b), 124 Stat. 119, 553-55 (2010) (codified as amended at
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Department of Health and Human Services (“HHS”) is authorized to modify
the list of “no-cost” preventive services if the modification is consistent
with United States Preventive Services Task Force (“USPSTF”) recommen-
dations and with services required in the initial prevention visit.’® These
mandated preventive services must be provided at no cost to the patient,
including no copays and no deductibles.’® A radical departure from prior
law and policy, this “no-cost” requirement applies to Medicare recipientst®
and to all private health plans, including individual, small group, large
group, and self-insured plans, except those plans “grandfathered” under the
ACA.11

The ACA also requires health insurance plans to include “Essential
Health Benefits” (“EHB”), a term defined to include services in ten broad
statutory categories.'®> All plans offered in the individual and small group
market (as well as Medicaid*®) are required to provide an EHB package.***

42 U.S.C.A. § 1395x(hhh)(4)(G) (West 2015))). Significantly, the ACA specifically provides
that its preventive services mandate does not alter coverage of diagnostic or treatment services
as outlined in the Medicare program statute. DeBoer, supra note 16, at 540 (citing Patient
Protection and Affordable Care Act of 2010, Pub. L. No. 111-148, § 4105(b), 124 Stat. 119,
559 (2010) (“Nothing in the amendment . . . shall be construed to affect the coverage of
diagnostic or treatment services under title XVI1I1 of the Social Security Act.”)).

188 42 U.S.C.A. § 1395m(n) (West 2015).

18942 U.S.C. § 300gg-13(a)(1) (2012). For further discussion of specific issues arising in
the preventive care coverage context, see Preventive Services Covered by Private Health Plans
under the Affordable Care Act, Kaiser Fam. Founp. (Aug. 4, 2015), http://kff.org/health-re-
form/fact-sheet/preventive-services-covered-by-private-health-plans/ [https://perma.cc/8M9S-
QRZN].

%0 For a list of Medicare Part B preventive services covered, see Preventive & Screening
Services, Ctrs. ForR Mepicare & Mebicaip Servs. (Mar. 5, 2012), http://www.medicare.gov/
coverage/preventive-and-screening-services.html [https://perma.cc/LB83-CZ8V]. For infor-
mation on who is covered by Medicare Part B, see Cubanski et al., supra note 4 (citing March
2015 Medicare Baseline, Conc. Bubcer Orr. (Mar. 2015), http://www.cbo.gov/sites/default/
files/cbofiles/attachments/44205-2015-03-Medicare.pdf [https://perma.cc/9TTP-XDJU]). Al-
though regulations governing Medicare Advantage Plans (Part C) are slightly different, those
plans, too, are required to provide preventive services at no costs. Your Medicare Coverage
Choices, Ctrs. For Mepicare & Mepicaip Servs., https://www.medicare.gov/sign-up- change-
plans/decide-how-to-get-medicare/your-medicare-coverage-choices.html [https://per
ma.cc/WWF7-D9Q9]. A 2012 report from CMS indicates that all Medicare Advantage insur-
ers provided all of the preventive services to their enrollees without cost. See Ctrs. For MebI-
cARE & Mebpicaip Servs., THe AFrrorpABLE Care Act: A StronGer Mebicare Procram 8
(Feb. 2013), https://www.cms.gov/apps/files/medicarereport2012.pdf [https://perma.cc/2S7G-
99EK].

¥ For a list of Medicare Part B preventive services covered, see Preventive & Screening
Services, supra note 190. For facts on who is covered by Medicare Part B, see Cubanski et al.,
supra note 4 (citing March 2015 Medicare Baseline, Cone. Bupcer Orr. (Mar. 2015), http://
www.cbo.gov/sites/default/files/cbofiles/attachments/44205-2015-03-Medicare.pdf  [https://
perma.cc/9T TP-XDJU]).

192 Essential Health Benefits Standards: Ensuring Quality, Affordable Coverage, Crrs.
ForR Mepicare & Mebicaip Servs. (Feb. 2, 2013), https://www.cms.gov/CCIlIO/Resources/
Fact-Sheets-and-FAQs/ehb-2-20-2013.html [https://perma.cc/WILM-BCRX].

13 Plans provided in the Medicaid programs, which are required to offer the same benefits
as those contained in an EHB package, are referred to as Alternative Benefit Plans. Alternative
Benefit Plan Coverage, Mebicaip, https://www.medicaid.gov/medicaid-chip-program-infor-
mation/by-topics/benefits/alternative-benefit-plans.html  [https://perma.cc/YH59-24PY]; Es-
sential Health Benefits Standards: Ensuring Quality, Affordable Coverage, supra note 192.

NYSBA Elder and Special Needs Law Journal | Spring 2017 | Vol. 27 | No. 2

33



648

EHB includes, for example, services related to mental health and substance
abuse, maternity and newborn care, emergency services, pediatric services,
laboratory services, and rehabilitative and habilitative services.'* Plans must
provide a predetermined level of coverage and require no deductibles,
copays, or co-insurance.'®¢ Although this mandate currently does not apply
to large employer plans,**” large employers are required to limit cost sharing
for essential benefits that would otherwise be included in an EHB
package.%®

This shift to a prevention model is evident throughout the ACA. For
example, the statute required the establishment of a National Prevention,
Health Promotion and Public Health Council (“Council””) within the HHS to
“coordinate and lead the federal effort in prevention, wellness, and health
promotion practices, the public health system, and integrative health
care.”'% The Act also requires the President to establish an Advisory Group
on Prevention, Health Promotion and Integrative and Public Health to advise
the Council on “lifestyle-based chronic disease prevention and management,
integrative health care practices, and health promotion.””2°

Other prevention-oriented initiatives in the ACA include the creation of
both a health education and public outreach campaign and a media campaign
focused on health promotion and disease prevention, as well as the develop-

For specifics on the application of the EHB requirement to the Medicaid context, see, for
example, Letter from Cindy Mann, Dir., Ctr. for Medicaid & CHIP Servs., to State Medicaid
Dirs. (Nov. 20, 2012), https://www.medicaid.gov/Federal-Policy-Guidance/downloads/SMD-
12-003.pdf [https://perma.cc/9ZAP-28PP].

194 Essential Health Benefits Standards: Ensuring Quality, Affordable Coverage, supra
note 192.

951d.

1% Preventive Services Covered by Private Health Plans under the Affordable Care Act,
supra note 189; see also Summary of the Affordable Care Act, Kaiser Fam. Founp. (Apr. 25,
2013), http://kff.org/health-reform/fact-sheet/summary-of-the-affordable-care-act/ [https://per
ma.cc/AJ4A-3Q38].

7 This was based on the assumption that most large group plans already included these
benefits. For further discussion of these issues, see, for example, Christopher Condeluci, How
the ACA Insurance Market Reforms Could Affect Large Employers, Forses (Oct. 24, 2014,
5:53 PM), http://www.forbes.com/sites/realspin/2014/10/24/how-aca-insurance-market-re-
forms-could-affect-large-employers/ [https://perma.cc/SQD2-JVES].

1% See generally Ctrs. For MebpicarRe & MEepicaib SeErvs. FREQUENTLY Askep  QUEs-
TioNs oN EssentiaL HeaLtH Benerits Builerin, https://www.cms.gov/cciio/resources/files/
downloads/ehb-fag-508.pdf [https://perma.cc/V6YS-9Y89]; Condeluci, supra note 197.

1% DeBoer, supra note 16, at 535 (citing Patient Protection and Affordable Care Act of
2010, Pub. L. No. 111-148, 8§ 4001(a), (d)(1), 124 Stat.119, amended by Health Care and
Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029 (codified as
amended at 26 U.S.C. § 4001 (repealed 2014))).

20 d, at 534 (citing Patient Protection and Affordable Care Act of 2010, Pub. L. No. 111-
148, 88 4001(f)(1), (3), 124 Stat. 119). This entity is composed of non-federal licensed health
professionals. Patient Protection and Affordable Care Act of 2010, Pub. L. No. 111-148,
8 4001(f)(2), 124 Stat. 119, 539-40 (codified as amended at 42 U.S.C.A. § 300u-10 (West
2014)).
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ment of a website to provide personalized prevention plan tools.?°* The ACA
also created a Prevention and Public Health Fund to promote wellness, pre-
vention, and public health activities.?*? It requires the Center for Disease
Control and Prevention’s Community Prevention Services Task Force to co-
ordinate with the USPSTF to review evidence related to “effectiveness, ap-
propriateness, and cost effectiveness of community prevention
interventions.”? Further, the ACA provides grants for community-based
preventive health programs and interventions for seniors.2** One final exam-
ple is the establishment of the Patient-Centered Outcomes Research Institute
(“PCORI”), an independent body dedicated to evaluating and disseminating
information about clinical effectiveness research.20

A particularly important provision within the ACA signifies the United
States’ shifting perspective on health care and health care financing. The
ACA created the Center for Medicare and Medicaid Innovation (“Innovation
Center”) within the Centers for Medicare and Medicaid (“CMS”) to test
new models for the provision of, and payment for, health care within the
Medicare and Medicaid programs.¢ The “twin goals” of these innovations
are “enhancing the quality of health and health care while reducing costs
through improvement of health outcomes.”?°” Significantly, the Secretary is
permitted, “solely for the purposes of testing innovative service delivery and
payment models, to waive requirements in the Medicare program statute ‘as
may be necessary.’” 2 This provision paves the way to test the viability of
Medicare coverage of hearing aids and would override the statutory hearing
aid exclusion.

B. The ACA and Medicare Coverage of Hearing Aids
1. Medicare’s Statutory Exclusion

The Medicare statute explicitly excludes coverage of “routine physi-
cal checkups, eyeglasses . . . [and] hearing aids or examina-

2011d, (citing Patient Protection and Affordable Care Act of 2010, Pub. L. No. 111-148,

88 4004(a), (c), (e), (f), 124 Stat. 119 (2010) (codified as amended at 42 U.S.C. §8 300u-12(a),
(©), (@), () (2012))). -

202 Cogan, supra note 180, at 356 (citing 42 U.S.C. § 300u-11 (2012)).

203 |d. (citing 42 U.S.C. § 280(g)-10 (2012)). For recommendations of this Community
Prevention Services Task Force, see All Findings of the Community Preventive Services Task
Force, Tve Community Guibe (Dec. 23, 2015), http://www.thecommunityguide.org/about/
conclusionreport.ntml [https://perma.cc/38PT-6PCG]. Interestingly, none of the Task Force’s
recommendations relate to hearing health. Id. For additional information on the USPSTF, see
infra notes 245-248.

204Cogan, supra note 180, at 356 (citing 42 U.S.C. 88 300u-13-14 (2012)).

20542 U.S.C. § 1320e(b)(1) (2012).

206 Center for Medicare and Medicaid Innovation, Ctrs. ForR Mebpicare & MEDicAID
Servs. (Feb. 5, 2016), https://www.cms.gov/about-cms/agency-information/cmsleadership/of-
fice_cmmi.html [https://perma.cc/D582-E5BD].

27 DeBoer, supra note 16, at  546.

208 |d. at 549; see also 42 U.S.C.A. § 1315a(d)(1) (West 2015).
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tions.”2? While Medicare Part B covers a diagnostic hearing exam if ordered
by a physician to determine if medical treatment is necessary, it does not
cover routine hearing exams, hearing devices, or exams for the purpose of
prescribing, fitting, or changing hearing aids.?°

Although Medicare’s statutory exclusion of hearing aids conflicts with
current health care policy, it was arguably consistent with the goals of the
Social Security Act when enacted. Medicare was intended to provide protec-
tion against the high costs of hospitalization and medical care?! and sought
to “provide a coordinated approach for health insurance and medical care for
the aged under the Social Security Act.”?*2 One goal of the program was to
help make “economic security in old age more realistic.””?® Although origi-
nally drafted to cover only hospital stays,?** the legislation was later ex-
panded to cover physician services.?'> After the implementation of the Social
Security and Medicare programs, the economic status of elderly Americans
improved dramatically.?¢ In 1966 seniors paid fifty-six percent of their med-

20942 U.S.C.A. § 1395y(a)(7) (West 2015); see also Zells v. U.S. Sec’y of Health &
Human Servs., 44 F. App’x 917, 917 (9th Cir. 2011), cert. denied, 132 S. Ct. 852 (2011). Zells
argued that Medicare should cover a hearing aid necessary to compensate for hearing loss due
to Medicare-covered treatment for cancer, arguing, inter alia, that this was not routine cover-
age. Zells, 44 F. App’x at 917.

210See Your Medicare Coverage, Ctrs. For MebicarRe & Mebicaip Servs., http://www
.medicare.gov/coverage/hearing-and-balance-exam-and-hearing-aids.html  [https://perma.cc/
32QY-A72]]; CMS PUB. 14 § 15903, HEARING AID EXCLUSION, 2013 WL 3303025.
The exclusions in the Medicare statute are implemented through “National Coverage Deci-
sions” (“NCD”), 42 C.F.R. 405.1060 et seq. See also Ctrs. ForR Mepicare & MEebicAiD
Servs., Mepicare NaTionaL Coverace DeterminaTioNs Manual, — https://www.cms.gov/
Regulations-and-Guidance/Guidance/Manuals/Internet-Only-Manuals-1OMs-Items/CMS0149
61.html [https://perma.cc/UG3R-SJK4] (describing specific items, services or treatments cov-
ered by Medicare). With respect to hearing aids, there have been no coverage decisions, pre-
sumably because of the statutory coverage exclusion. The only applicable decision concerns
coverage for cochlear implants, which Medicare characterizes as a device “implanted surgi-
cally to stimulate auditory nerve fibers.” Crrs. ror MebicarRe & Mebpicaip Servs., Mepi-
cArRe NaTionaL Coverace DeterminaTioNs ManuaL, CHapter 1, at 89-90 (Rev. 187, Dec.
10, 2015), https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/
ncd103cl_Partl.pdf [https://perma.cc/CDY7-8ARJ]. Coverage is provided for cochlear im-
plants provided the patient qualifies under the standards in the NCD. Id. If CMS does not
address a given coverage issue through an NCD, a fiscal intermediary or carrier may make a
“Local Coverage Decision” (“LCD”) as to whether or not coverage is reasonable and neces-
sary for a particular service or item. See Medicare Coverage Database, Ctrs. ForR MEeDICARE
& Mebicaip  Servs., http://www.cms.gov/medicare-coverage-database/overview-and-quick-
search.aspx?list_type=ncd [https://perma.cc/C7VU-XAHF]. See generally Crrs. ror MepI-
cARE & Mebicaib Servs.,, Mebicare ProcraM  INTEGRITY ManuaL, CHapter 13 (Rev. 608,
Aug. 14, 2015), https://lwww.cms.gov/Regulations-and-Guidance/Guidance/Manuals/
downloads/pim83c13.pdf [https://perma.cc/8G8K-AZV6].

2\Wilbur J. Cohen & Robert M. Ball, Social Security Amendments of 1965: Summary
and Legislative History, Soc. Security Buie. 3, 3 (1965).

225 Rep. No. 89-404, at 1943 (1965).

213 |d. at 1964.

214 See Jacqueline Fox, Medicare Should, but Cannot, Consider Cost: Legal Impediments
to a Sound Policy, 53 Burr. L. Rev. 577, 588 (2005).

215 |d. at 589.

216 See, e.9., Karen Davis eT AL., Mepicare: 50 YEears oF ENsurING COVERAGE AND

Care 10 (2015).
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ical expenses out of pocket, while today seniors pay only thirteen percent of
their medical expenses out of pocket.?”

While an earlier, more progressive plan proposed during the Truman
administration included coverage for hearing aids and eyeglasses,?'¢ the orig-
inal Medicare bill did not cover routine hearing-related services, nor did it
cover vision or dental services—including eyeglasses, eye tests, and dental
procedures and supplies such as cleanings, fillings, tooth extractions, den-
tures, and dental plates—or related vision or dental preventive care.?'® Pay-
ment was provided for medical services if the patient had a specific
complaint, but not “for routine annual or semiannual checkup[s].”?® There
is a dearth of legislative history on these particular statutory exclusions, and
the exact reasons for these omissions are lost in history.??* The exclusions
were included despite the legislative goal of making “the best of modern
medicine more readily available to the aged.”??

One obvious explanation for the exclusion of hearing aids, vision ser-
vices, and dental care was cost.? In analyzing the role of cost in formulating
Medicare policy in 1965, Jacqueline Fox writes, “There was no provision
made for coverage of preventive care and the premise of Part B, as with Part
A, was to be there for cases of emergency and high costs.”?>* Robert M.
Ball, Commissioner of Social Security at the time, has explained that the
decision not to include coverage for routine care relating to hearing loss and
hearing aids was made under the assumption that once seniors gained insur-
ance coverage for the “major costs of hospital and physicians’ services most
older people [would] be better able to budget for the costs of routine
care . . . .”?% Ball also has commented that the population likely to benefit

217| .

218 J%hn D. Morris, Truman’s Health Plan Compared with British, N.Y. Times, May 1,
1949, at E7.

219 Social Security Act of 1965, Sec. 1862(a)(7), codified at 42 U.S.C. § 1395y(a)(7)
(2012); Dental Services, Ctrs. ForR Mebicare & Mebicaip Servs., https://www.medicare
.gov/coverage/dental-services.html [https://perma.cc/8725-GSEC]; see Cohen & Ball, supra
note 211, at 3.

20 5, Rep. No. 89-404, at 1990 (1965).

221 See Lise Hamlin, Hearing Aid Coverage Under Medicare, Hearing Loss Macazing,
at 28, 28 (July 1, 2014), http://www.nxtbook.com/ygsreprints/HLAA/g42663 hlaa_julaug
2014/#/28 [https://perma.cc/PS2F-YFDL].

222 5 Rep. No. 89-404, at  1965.

223 Most scholars assume the exclusion was due to costs. See, e.g., Cassel, supra note 36,
at 553 (writing that “[t]he justification used in 1965 to exclude hearing aids from Medicare
coverage was that hearing technologies were routine and low cost and therefore should be paid
for by consumers™); Whitson & Lin, supra note 23, at 1740 (“The rationale for noncoverage
of sensory aids initially hinged on the notion that consumers should pay for common and
affordable items, especially those of limited health  benefit.”).

224 Fox, supra note 214, at 589.

225 Hearing Loss, Hearing Aids, and the Elderly: Hearing before the Subcomm. on Con-
sumer Interests of the Elderly of the Special Comm. on Aging, 90th Cong. 309-10 (1968)
(statement of Robert M. Ball, Comm’r on Soc. Sec.).
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from hearing services was not a “large enough, or strong enough, or savvy
enough contingent to be at the table when the bill was drafted.”??
Subsequent legislation has attempted to eliminate Medicare’s statutory
exclusion of hearing aid coverage. When Medicare expansion was consid-
ered in 1968, hearing aid coverage was deemed unlikely because of concerns
that new coverage would also have to include eye tests, eyeglasses, and
other preventive care.??” At congressional hearings conducted in 1973, Sena-
tor Frank Church described the absence of hearing aid insurance coverage as
an issue with “great economic and emotional impact upon the elderly.”?#
He noted that “few disabilities have more harsh impact upon the elderly,”
particularly given that hearing loss leads to “emotional isolation.”?? In
1976, then-Congressman Claude Pepper, Chairman of the Subcommittee on
Health and Long Term Care, issued a report that recommended Medicare
cover the costs of hearing aids, along with eyeglasses and dentures.?*° As one
witness testified, “the use of hearing aids ends the ‘isolation, degradation
and loneliness’ of many older people who might otherwise mistakenly be
‘thought to be practically senile.”” 23t Despite this powerful testimony, these
efforts failed, as have subsequent attempts to provide such coverage.2 How-
ever, the ACA changes the landscape and evolving medical research alters
the dynamic, making this an opportune time to once again advocate for
Medicare coverage of hearing aids.?®® Such an amendment would enhance
the health of many seniors currently unable to afford hearing aids and is

226 Hamlin, supra note 221, at 28.

227 Hearing Loss, Hearing Aids, and the Elderly: Hearing before the Subcomm. on Con-
sumer Interests of the Elderly of the Special Comm. on Aging, 90th Cong. 309-10 (1968)
(statement of Robert M. Ball, Comm’r on Soc. Sec.).

228 Hearing Aid and the Older American: Hearings before the Subcomm. on Consumer
Interests of the Elderly of the Special Comm. on Aging, 93rd Cong. 1 (1973) (statement of Sen.
Frank Church, Chairman, Special Comm. on Aging).

229 |d. Senator Church noted that even the former Secretary of Health, Education and
Welfare, Wilbur Cohen, who opposed Medicare coverage of hearing aids in 1965, believed by
1973 that providing coverage, with a small deductible, was feasible. See id; see also INTErRDE-
PARTMENTAL TAsk Force, Depr’ts oF HeaLTH, Ebucation, & WEeLFARE, NEw PERSPECTIVES
IN HeaLtH Care For OLber Americans 52 (1976), https://ia601700.us.archive.org/7/items/
netivesiOOunit/netivesiOOunit.pdf [https://perma.cc/SE3X-PFRY] (recommending that Medi-
care Part B cover hearing aids, eyeglasses and dentures).

230 See generally H.R. Suscomm. on HeaLTH AND Long-Term CARE OF THE SELECT
CommMm. oN AcING, 941H Cone., MebicaL Devices anp THE ELpberLy: UnmeT NEebps AND
Excessive CosTs For EvecLasses, HEaRrING Aips, DenTures AND OTHER Devices (1976).
After noting the expense of hearing devices, the Report also pointed out conflicts of interest in
the hearing aid industry, inadequate training of hearing aid dealers, an absence of educational
requirements for hearing aid dealers in some states, lack of industry oversight, and overpricing
and excessive costs. See id. Additional issues within the hearing aid industry, while potentially
still relevant today, are beyond the scope of this  paper.

231 1d. (citing the testimony of Dr. Blue Carstenson).

22 Gee, e.9., Medicare Hearing Enhancement and Auditory Rehabilitation (HEAR) Act of
2007, H.R. 1912, 110th Cong. (2007); Medicare Hearing Enhancement and Auditory Rehabili-
tation (HEAR) Act of 2009, S. 1837, 111th Cong. (2009). See infra notes 262—-281 and accom-
panying text for discussion of legislation currently pending.

23 For arguments in support of altering Medicare policies, see, for example, Whitson &
Lin, supra note 23, at 1739 (“Given present-day understanding of the health effects of sensory
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consistent with the ACA’s dual goals of enhancing the quality of care while
reducing costs.?%

2. The ACA and Insurance Coverage of Hearing Aids for Medicare
Beneficiaries

The philosophy embodied in the ACA provides opportunities to expand
insurance coverage of hearing aids. The Secretary could, and should, use her
authority under the ACA to implement model projects requiring insurance
coverage of hearing devices, even for Medicare beneficiaries. Additionally,
the statutory requirements of a wide range of preventive services at no cost,
some of which arguably should include hearing aids, justifies amending the
Medicare statute to provide such coverage. The recent and mounting empiri-
cal evidence of additional medical problems caused by, and related to, un-
treated hearing loss warrants these changes.

a. Implement Pilot Projects Authorizing Coverage of Hearing
Devices

The Act authorizes the Secretary to test innovative service delivery and
payment models that “focus on the twin goals of improving health care qual-
ity and reducing spending.”?® The previously-mentioned Center for Medi-
care and Medicaid Innovation (“Innovation Center”), an entity within CMS,
is the repository for pilot projects, and currently prioritizes “[t]esting new
payment and service delivery models, [e]valuating results and advancing
best practices,” and “[e]ngaging a broad range of stakeholders to develop
additional models for testing.”2% All projects are carefully evaluated, exam-
ining quality of care, including patient outcomes, and the models’ impact on
spending.?¥” Participating entities are provided feedback throughout the dem-
onstration, and the Innovation Center promotes “broad and rapid dissemina-
tion of evidence and best practices that have the potential to deliver higher

loss and advances in technology, Medicare policy for coverage of hearing and vision rehabili-
tative services, established a half century ago, may need reconsideration.”).

2 Determining the actual costs of providing hearing devices through Medicare is beyond
the scope of this article. However, Medicare coverage of hearing aids would potentially mini-
mize the expense of health care costs for medical conditions caused or exacerbated by un-
treated hearing loss. For a general discussion of this principle, see, for example, Scott Solkoff,
Report on the Patient Protection and Affordable Care Act: Its Impact on the Special Needs
and Elder Law Practice, 11 NAELA J. 1, 18 (2015) (noting that “[b]y emphasizing more
proactive health care, it is believed that the overall need for and cost of health care will de-
crease because the need for treatment will decrease”).

2% DeBoer, supra note 16, at 549 (citing 42 U.S.C.A. § 1315a(a)(1) (West 2015)).

2% About the CMS Innovation Center, Ctrs. For Mebicare & Mebicaib Servs., https://
innovation.cms.gov/about/index.html [https://perma.cc/L2KY-8A83] (last updated Oct. 21,
2015). For a more specific list of “Model Design Factors,” see Model Design Factors, Ctrs.
For Mebpicare & Mebicaip Servs., https://innovation.cms.gov/Files/x/rfi-websitepreamble
.pdf [https://perma.cc/VN3N-MF22].

231 About the CMS Innovation Center, supra note 236.
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quality and lower cost care.”?%® Projects must address the needs of Medicare
beneficiaries, Medicaid beneficiaries, or those individuals who participate in
both programs.?* Pilot projects currently underway include an “Oncology
Care Model,” a “Medicaid Emergency Psychiatric Demonstration” model,
and an “Independence at Home” model for Medicare beneficiaries with
multiple chronic conditions.?*

Pilot projects providing coverage of hearing aids in the Medicare pro-
gram would satisfy the ACA’s goals and CMS’s priorities as well as offer
numerous benefits. First, the pilots would enable CMS to evaluate the im-
pact of this coverage on health care quality and patient improvement. Sec-
ond, they would provide CMS with the data necessary to evaluate the
relative costs of providing hearing aid coverage within the Medicare pro-
gram compared with the costs of addressing the medical, social, and other
consequences of untreated presbycusis. Finally, and most importantly, such
projects would bypass the current Medicare statutory exclusion of hearing
aids on an interim basis, providing insurance coverage of hearing aids for the
many seniors who need them both to prevent the attendant health conse-
quences of untreated hearing loss and to maintain their quality of life. Such a
project, ideally suited for the Innovation Center, would generate invaluable
data and insights to broadly inform insurance coverage policies regarding
the treatment of presbycusis.

b. Utilize the Preventive Focus of the ACA to Advocate Amending
the Medicare Statute to Cover Hearing Aids

The abundant variety of preventive services mandated under the ACA
and the links between untreated presbycusis and other medical conditions
would, but for Medicare’s statutory exclusion, warrant Medicare coverage of
hearing aids. First, hearing aids themselves are preventive services. Second,
the screening for and treatment of presbycusis should be included in the
depression screening that the ACA mandates. Given that the ACA, standing
alone, would provide for insurance coverage for hearing aids, the Medicare

238 1d. According to a summary of the ACA from Health Policy Alternatives dated April
2010, “The Secretary must select models for testing where there is evidence that the model
addresses a defined population for which there are deficits in care leading to poor clinical
outcomes or potentially avoidable expenditures.” HeaLth PoLicy ALTERNATIVES, SUMMARY
oF Patient ProTecTion AND ArForpABLE CArRe AcT 86 (Apr. 20, 2010), http://www.acscan
.org/pdf/healthcare/implementation/PPACA-HPA-summary.pdf [https://perma.cc/Q5WP-
G5N2].

239 See HeaLtH PoLicy ALTERNATIVES, supra note 238, at 22-23. Those beneficiaries who
participate in both Medicare and Medicaid are known as “dual eligibles.” See, e.g., Dual
Eligible Beneficiaries Under the Medicare and Medicaid Programs, Crrs. For MepicarRe &
Mepicaip Servs. (Feb. 2016), https://www.cms.gov/Outreach-and-Education/Medicare-Learn
ing-Network-MLN/MLNProducts/downloads/Medicare_Beneficiaries_Dual_Eligibles_At a_
Glance.pdf [https://perma.cc/6ZNB-BEBY].

240 Innovation Models, Ctrs. For Mebicare & Mebicaip Servs., https://innovation.cms
.gov/initiatives/#views=models [https://perma.cc/WZ65-KBM7].
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statute should be amended to be consistent with the ACA’s philosophy and
provisions.

i. Hearing Aids as Preventive Services

The negative medical consequences of untreated hearing loss among
the elderly are well documented.?** These adverse medical conditions may be
prevented, or at a minimum mitigated, by insurance coverage of regular
hearing screenings and the provision of hearing aids when indicated. There-
fore, both the screenings and the hearing aids can and should be considered
preventive services under the ACA. This argument is particularly persuasive
given the relatively new evidence of a link between hearing loss and demen-
tia**2 and the uncontroverted evidence that hearing devices enhance quality
of life.2** The Secretary’s authority under the ACA permits her to modify the
list of preventive services,? and such coverage is consistent with the ACA
as written. Such a change would further enhance arguments for eliminating
Medicare’s current statutory exclusion.

The path to include hearing aids as a preventive service is through the
USPSTF, which recommends to CMS the preventive services that should be
mandatory.?> To formulate its recommendations, the USPSTF relies on the
work of the Evidence-based Practice Center (“EPC”),?*6 which reviews and
evaluates existing scientific, evidence-based literature. After analyzing the
evidence, the USPSTF “grades” the preventive services, and those receiving
an “A” or “B” grade are included in the list of mandatory preventive ser-

241 See supra Part 1I.

22 See Lin etal., supra note 7, at  214.

243 See supra Part 1I.

24442 U.S.C.A. § 1315a(d)(3) (West 2015).

2% The original role of the USPSTF was to recommend the standard medical care that
primary care physicians should provide and to whom. Paul Bernstein, Prevention of IlIness, 12
Marq. ELper’s Apvisor 157, 162 (2010) (providing a history and summary of the role of the
USPSTF). Today, policy makers, public and private insurers, research organizations, and pro-
fessional associations rely on the USPSTF’s recommendations. Janell Guirguis-Blake et al.,
Current Processes of the U.S. Preventive Services Task Force: Refining Evidence-Based Rec-
ommendation Development, 147(2) AnnaLs InTernaL Mep. 117, 117 (2007). The USPSTF,
composed of private sector experts in prevention and primary care, examines the scientific
evidence supporting a particular medical service, makes recommendations, and develops a
future research agenda. Bernstein, supra, at 162. While some consider the USPSTF “unbiased,
independent and meticulous” and “the ‘gold standard’ of preventive health services,” id.,
others have accused it of becoming politicized, particularly in the context of the health care
reform debate, see, e.g., Editorial, Senate Health Care Follies, N.Y. Tives (Dec. 6, 2009),
http://www.nytimes.com/2009/12/06/opinion/06sunl.html [https://perma.cc/GIFJ-QKA4D].
For a response to those critics, see Joseph W. Stubbs, Statement on the Politicization of Evi-
dence-based Clinical Research, Am. CoLL. PHysicians (Nov. 24, 2009), http://www.eureka
lert.org/pub_releases/2009-11/acop-sot112409.php [https://perma.cc/KY4J-KZER].

246 Bernstein, supra note 245, at 162-63.
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vices.?” Significantly, the Task Force’s recommendations do not take cost
considerations into account.®

USPSTF’s 1996 recommendation on hearing stated that “[s]creening
older adults for hearing impairment . . . and making referrals for abnormali-
ties when appropriate, is recommended.”* The most recent USPSTF state-
ment regarding hearing loss and older adults was issued in 2012 and is a
departure from its 1996 statement. The 2012 recommendation, addressing
asymptomatic screenings, was based on evidence available through 2010.
The recommendation included an “I” statement, a finding of insufficient
evidence to make a decision.? In 2012, the USPSTF concluded that “the
current evidence is insufficient to assess the balance of benefits and harms of
screening for hearing loss in asymptomatic adults aged 50 years or older.”?!
However, the 2012 statement also noted the underreporting of hearing loss
due to stigma, the public’s reluctance to utilize hearing devices, the subtle
and gradual onset of hearing loss among the elderly, and the effect of other
diseases and impairments on self-reported hearing loss.?>? At least one study
suggests that testing with a tone-emitting otoscope is inexpensive and effi-
cient,?3 and the USPSTF acknowledged that hearing tests cause no harm.?

247 Grade Definitions, U.S. Preventive Servs. Task Force (Oct. 2014), http://www.us-
preventiveservicestaskforce.org/uspstf/grades.htm [https://perma.cc/G8YP-TAF4]. An “A”
grade is assigned if “there is high certainty that the net benefit is substantial.” 1d. A “B” grade
is assigned if there is “high certainty that the net benefit is moderate” or “moderate certainty
that the net benefit is moderate to substantial.” 1d. The USPSTF may also conclude that a
preventive service is not worthy of a recommendation for or against (a “C” grade), or that the
evidence is insufficient to make a determination (an “I” grade). Id.

248 Bernstein, supra note 245, at  163.

249.S. PreVENTIVE SERvs. Task Force, ScrREeNING FOR HEARING IMPAIRMENT, in
Guipe to CLinicaL PrevenTive Services: ReporT oF THE U.S. PreveNTIVE SErvicEs TAsk
Force (2d ed. 1996), http://www.ncbi.nIm.nih.gov/books/NBK 15501/ [https://perma.cc/ 9FCU-
6LBU].

20 Grade Definitions, supra note 247.

#! Hearing Loss in Older Adults: Screening, U.S. Preventive Servs. Task Force (July
2015),  http://www.uspreventiveservicestaskforce.org/uspstfll/adulthearing/adulthearrs.htm
[https://perma.cc/ANWS8-9E6BJ]; see also Virginia A. Moyer, Screening for Hearing Loss in
Older Adults: U.S. Preventive Services Task Force Recommendation Statement, 157(9) An-
NALs INTERNAL Mep. 655, 660 (2012). The 2012 recommendation may also reflect changes in
the USPSTF method of evidence review and assessment as well as in the recommendation
statement itself, changes developed between 2001 and 2007. See Mary B. Barton et al., How to
Read the New Recommendation Statement: Methods Update from the U.S. Preventive Services
Task Force, 147 AnnaLs INTernaL Mep. 123, 123-27 (2007).

%2 Gee Final Recommendation Statement: Hearing Loss in Older Adults: Screening, U.S.
PrevenTive Servs. Task Force (Dec. 2014), http://www.uspreventiveservicestaskforce.org/
Page/Document/RecommendationStatementFinal/hearing-loss-in-older-adults-screening
[https://perma.cc/RXP5-DUWS]. In its recommendation, the USPSTF also cited a study on
the positive impact of hearing aids, noting “quality-of-life improvements, including social,
affective, cognitive and physical domains.” Id. (citing Cynthia D. Mulrow et al., Quality-of-
life Changes and Hearing Impairment. A Randomized Trial, 113 AnnaLs INTERNAL MeD. 188,
188 (1990)); Moyer, supra note 251, at  658.

28 See Liu et al., supra note 172, at 240 (reporting on a study among veterans 50 years of
age or older screened through one of three mechanisms, with the effectiveness measure being
hearing aid use one year later). See generally C.W. Watson et al., Telephone Screening Tests
for Functionally Impaired Hearing: Current Use in Seven Countries and Development of a US
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Finally, the USPSTF statement acknowledged that “the cost of a hearing aid
Is a barrier to use for many older adults because it is not covered by Medi-
care and many private insurance companies.”’?%

At the time of the USPSTF’s 2012 recommendation regarding asymp-
tomatic screening, many of the evidence-based research findings on the link
between hearing loss among the elderly and other medical problems, includ-
ing dementia, were not yet available. The USPSTF should reexamine its
standard in light of this powerful new evidence and conclude, given current
medical research and the other factors noted in its 2012 recommendation on
screening, that an “A” or “B” recommendation is indicated. Such a recom-
mendation would result in the addition of hearing screenings and devices to
the list of mandated preventive services.

Ii.  Incorporate the Screening and Treatment of Presbycusis into
Mandatory Depression Screenings

The mandatory “Welcome to Medicare” visit requires a depression
screening for all seniors,® as do the required annual prevention visits.?’
“Essential Health Benefits,” required for individual and small group plans
as well as for Medicaid, also require depression screening as a preventive
service for all adults.?®® It is well documented that untreated presbycusis
causes isolation, which often leads to depression.? Research indicates that
“[ulncorrected hearing loss gives rise to a poorer quality of life, related to
isolation, reduced social activity, a feeling of being excluded, and increased
symptoms of depression.”?° A depression screening that does not also in-
clude, at a minimum, screening for and treatment of those medical condi-
tions that can cause depression has limited utility. It would be unthinkable to
conduct a screening for another serious condition such as heart disease, but
then not provide insurance coverage for the patient’s high blood pressurethat
contributes to the heart disease. Given the link between hearing loss and
depression, failure to include hearing screening and treatment as part of a

Version, 23(10) J. Am. Acap. oF AubioLocy 757 (2012) (describing a national telephone
hearing test modeled on one used in seven other countries that can be taken at www.nation-
alhearingtest.org).

24 See Moyer, supra note 251, at 656 (“Adequate evidence shows that the harms of treat-
ment of hearing loss in older adults are small to none.”).

25 Final Recommendation Statement: Hearing Loss in Older Adults: Screening, supra
note 252.

26 See Your “Welcome to Medicare” Preventive Visit, CTrs. For Mepicare & MEebicaip
Servs., http://www.medicare.gov/people-like-me/new-to-medicare/welcome-to-medicare-visit
html [https://perma.cc/NQK6-NY C4].

%7 See Depression Screenings, Mebicare, https://www.medicare.gov/coverage/depres-
sion-screenings.html [https://perma.cc/H5YL-KACF].

258 See Preventive Care Benefits for Adults, Ctrs. ForR Mebpicare & MEebicaiD SErvs.,
https://www.healthcare.gov/preventive-care-adults/ [https://perma.cc/SV7Z-8YJK].

29 See Arlinger, supra note 144, at 2S17.

20 |d. at 2520; see also Gates & Mills, supra note 21, at 1116 (“People with depression
and cognitive dysfunction should be assessed to exclude occult hearing loss as a contributing
factor.”).
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depression screening is contrary to the preventive care philosophy embodied
in the statute.?®* Because recommending a hearing device for those with
hearing loss would assist in alleviating depression, insurance coverage of
both the screening and treatment should be required under these provisions,
creating more impetus for repeal of Medicare’s statutory hearing aid
exclusion.

C. Amending the Medicare Statute in Light of the ACA

Today’s climate of preventive care creates an opportunity to bring the
two major health reform initiatives of the last sixty years into sync with one
another. As indicated, the ACA’s mandated prevention services provide the
foundation for repeal of Medicare’s statutory hearing aid exclusion. Three
bills pending as of the date of this Article address this issue. The most
straightforward proposal is the “Seniors Have Eyes, Ears, and Teeth Act,”
H.R. 3308, introduced by Representative Alan Grayson in July 2015.2%2 This
legislation proposes to expand Medicare coverage by removing the explicit
statutory language excluding coverage for hearing aids, eyeglasses, and den-
tal expenses.?3 Although the legislation has 116 sponsors as of March 2016,
it is not expected to pass.?*

The second proposal, the “Help Extend Auditory Relief (HEAR) Act of
2015,” adds “aural rehabilitation” to the definition of covered “medical and
other services.”?® It also adds hearing aids to the list of covered durable
medical equipment.?¢ The legislation further defines “hearing rehabilita-
tion” to include services provided by a physician or audiologist, services
including aural rehabilitation, audiologic assessments, and “a threshold test
to determine audio acuity.”?” The HEAR Act defines a hearing aid as “any
wearable instrument or device for, offered for the purpose of, or represented
as aiding individuals with, or compensating for hearing loss.”?% Another
bill, the “Medicare Hearing Aid Coverage Act of 2015,” would delete the
hearing aid coverage exclusion and require a study reviewing program pro-

%! Gates & Mills, supra note 21, at 1116.

%2 Seniors Have Eyes, Ears, and Teeth Act, H.R. 3308, 114th Cong. (2015).

263

264 ISde'e, e.g., H.R. 3308: Seniors Have Eyes, Ears, and Teeth Act, GovTrack, https://www
.govtrack.us/congress/bills/114/hr3308 [https://perma.cc/ESEQ-VX8Q] (giving H.R. 3308 a
0% chance of passage, in part because all of the co-sponsors are members of the minority
party).

25 Help Extend Auditory Relief (HEAR) Act of 2015, H.R. 2748, 114th Cong.

§ 2(a)(3)(GG) (2015).

266 |d,

%7 1d. at § 2(c).

%68 1d. at § 2. This definition eliminates current distinctions between hearing aids, said to
enhance hearing, and cochlear implants and BAHA devices, which replace hearing. The HEAR
Act provides that a hearing aid is available every three years for individuals who meet other
statutory requirements. Id.

continued on page 49
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2017 Elder Law and Special Needs Section Annual

Meeting Recap

By James R. Barnes and Salvatore M. Di Costanzo

On Tuesday, January 24, 2017, members of the Elder
Law and Special Needs Section gathered in New York
City for the New York State Bar Association’s 2017 An-
nual Meeting. A standing-room only crowd packed the
New York Hilton Midtown for the Section’s annual busi-
ness meeting, awards presentation, and MCLE program.
Section Chair, David Goldfarb, Esq., presided over the
meeting.

The first order of business was a presentation by the
Nominating Committee for the 2017-2018 slate of officers,
including:

e Chair: Marty Hersh, Esq.

e Chair-Elect: Judith Grimaldi, Esq.

¢ Vice Chair: Tara A. Pleat, Esq.

e Secretary: Matthew J. Nolfo, Esq.

e Treasurer: Deepanker Mukerji, Esq.

The entire slate was unanimously elected by the
members in attendance. After the election, the agenda
turned to the presentation of Section awards. This
year’s recipient of the Section’s most prestigious award
was Jeffrey A. Asher, Esq., of the Law Offices of Jeffrey
A. Asher, PLLC. The Section recognized him for his
actions in furtherance of the rights of the elderly and
persons with disabilities. Jeff led two major initiatives
in the past year on behalf of the Section, namely the
work group focused on the reformation of the Power
of Attorney and serving as liaison to the Trusts and
Estates Law Section as it presses for the adoption of
the Uniform Trust Code. The next presentation was the
Honorable Joel K. Asarch Elder Law and Special Needs
Section Scholarship, which is awarded through The
New York Bar Foundation. This scholarship is awarded
annually to a law student who demonstrates an interest
in the legal rights of the elderly or those with disabili-
ties. The 2017 recipient was Jessica Klersy, a third year
law student at Touro Law Center.

Last October, the Section lost one of its cherished
members with the passing of Sharon Kovacs Gruer, Esq.
A moving memorial celebrating the life and many accom-
plishments of Sharon was given by Beth Abrahams, Esq_,
and Ellen Makofsky, Esq. Sharon was a past Chair of the
Section, a tireless advocate of the elderly and disabled,
and a dear friend to so many members of the Section. She
will be truly missed.

The MCLE program, offering attendees 4.0 CLE
credits, was co-chaired by Salvatore M. Di Costanzo,
Esq., and James R. Barnes, Esq. The program com-
menced with a three-part “Update” including, a Medic-
aid Update by Richard A. Marchese, Esq., a Guardian-
ship Update by Fern J. Finkel, Esq., and a Tax Update
by David R. Okrent, Esq. The Annual Meeting Update is
typically one of the most anticipated parts of the pro-
gram, as attendees are looking for guidance in the form
of recent case law, new regulations, legislative updates,
and the anticipated climate for the new year. After a
brief break, the late afternoon program sought to focus
on many of the details and nuances inherent in invest-
ments, especially relative to planning and Medicaid
eligibility. The meeting continued with a panel presen-
tation entitled “Annuities: Medicaid Treatment, Tax
Considerations, and Appropriateness as an Investment.”
This panel was moderated by Richard A. Weinblatt,
Esq., and included Bruce L. Birnbaum, JD, LLM, CLTC,
and David J. DePinto, Esq. The final speaker of the day
was Amy J. Guss, Esq., and her topic was “IRAs, Benefi-
ciary Designations, Medicaid Planning Considerations
with Focus on SNTs.”

The program concluded a little before 6 p.m., and
many of the attendees walked across the street from the
Hilton to a cocktail reception at the Warwick New York
Hotel. This reception was generously sponsored by Car-
ingKind and RDM Financial Group. Attendees were able
to relax and enjoy conversation in a warm setting with
colleagues following a full day of Section meetings, activi-
ties, and educational programs. As the 2017 Annual Meet-
ing concluded, members returned home with a renewed
energy for the Section’s work ahead this calendar year.

James R. Barnes and Salvatore M. Di Costanzo
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Fern J. Finkel, Esq.
Finkel & Fernandez LLP

Richard A. Marchese, Esq.
Woods Oviatt Gilman LLP

Fern J. Finkel, Esq., Finkel & Fernandez LLP and David
R. Okrent, Esq., The Law Offices of David R. Okrent
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NYSBA Elder Law and Special Needs Section Legislation
Committee Spring 2017 Update

By Co-Chairs Deepankar Mukerji and Jeffrey Asher

On February 7, 2017, twelve members of the Elder
Law and Special Needs Section traveled to Albany, and
with the help of the NYSBA’s lobbyists and staff, lobbied
our state legislators to oppose certain provisions of Gov-
ernor Andrew M. Cuomo’s proposed 2017-2018 Execu-
tive Budget (“Budget Bill”). At the Section’s Executive
Committee meeting in January, the Legislation Commit-
tee presented these items of concern to that Committee,
which authorized the Section representatives to voice
the Section’s concerns regarding the legislative items. In
particular, the provisions of the Budget Bill we lobbied
against were as follows:

e 52007 /A2007, Part E, Section 1, which seeks to
require a nursing home level of care as a condition
of managed long-term care eligibility,

e 52007 /A2007, Part E, Section 5, which seeks to
eliminate Medicaid “spousal refusal,” and

e S2008/A3008, Part AA, which seeks to amend the
New York State Banking Law to add a new section
4-d allowing financial institutions to put transac-
tion holds on accounts if the financial institution
suspects certain financial abuses.

Additionally, the members of the Elder Law and
Special Needs Section lobbied against the following
proposed bill:

® A1350, which seeks to amend Article 81 to, among
other things, prohibit health care facilities from
bringing Article 81 guardianship proceedings

T —
Tammy R. Lawlor, Rene H. Reixach,
Deepankar Mukerji and Matt Nolfo

when the primary purpose of the proceeding is bill
collection or resolving a bill collection dispute, as
well as to prohibit creditors, health care provid-
ers, daycare providers, educational providers, or
residential services providers of an incapacitated
person to serve as their guardian.

Lastly, the members of the Elder Law and Special
Needs Section lobbied for the swift passage of an amend-
ment to Social Services Law § 366(2)(b)(2)(iii) to conform
with the recent passage of federal Public Law 114-255—
entitled the “21st Century Cures Act”—allowing disabled
individuals to create their own special needs trust. This
conforming legislation was not included in the Gover-
nor’s Budget Bill and will have to be introduced by the
legislature. The Section and NY-NAELA continue to work
on passage of this milestone law.

The Section’s memoranda outlining its positions on
the above issues may be found in the Library page of the
Section’s online Community page.

The Section members made a strong case in opposi-
tion to these issues and, although none of our proposed
changes were incorporated into the Governor’s revised
Budget Bill, the Section, with the assistance of the NYS-
BA’s lobbyists and staff, will continue to work with our
state legislators to include our positions in the Senate’s
and Assembly’s version(s) of the Budget Bill.

The Section’s Legislation Committee will keep you up
to date as things progress.

Tammy R. Lawlor, Rene H. Reixach,
Deepankar Mukerji and Matt Nolfo

Britt N. Burner and Judy D. Grimaldi
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visions providing coverage of hearing aids, with recommendations for po-
tential changes.°

Other, less ambitious efforts to address the expense of hearing aids also
are pending. Bills have been introduced in both the Senate and in the House
of Representatives that would provide a tax deduction up to $500 for the cost
of a qualified hearing aid.?”® Taking an alternative approach, the “Audiology
Patient Choice Act of 2015” would enable patients to obtain care from an
audiologist without being under the care of a physician, thus reducing pa-
tient costs.?’* This legislation as well as the tax credit proposals would re-
duce the costs of securing hearing aids, but they would not provide sufficient
coverage for many Medicare recipients.

Another bill, the Medicare Audiology Services Enhancement Act of
2015, amends the Medicare statute to include “audiology services.”?2 Audi-
ology services are defined as the following services provided by an audiolo-
gist, pursuant to a physician’s order or referral: hearing and balance
assessment services; auditory treatment services, including auditory process-
ing and auditory rehabilitation treatment; vestibular treatment services; and
“intraoperative neurophysiologic monitoring services.”?”® This legislation
expands audiologists’ role beyond diagnosis to include treatment, while re-
taining the physician referral requirement.?’*

The ACA'’s philosophy and mandated provisions support the elimination
of Medicare’s statutory exclusion of hearing aid coverage. Undoubtedly, one
reason for the previous lack of success in eliminating this statutory exclusion
is the cost of providing hearing aids to the many people who need them.
These costs were explicitly acknowledged as recently as the fall of 2015
when the PCAST noted that this factor has prevented Congressional support
for amending the Medicare law.?”> PCAST suggested that reforms in the
marketing and bundling of hearing aids could reduce costs, and consequently
“the analysis and potential for Congressional action would change.”?

Arguments for the elimination of the hearing aid exclusion are aug-
mented by the demonstrated relationship between age-related hearing loss

6% See Medicare Hearing Aid Coverage Act of 2015, H.R. 1653, 114th Cong. (2015).

210 See Hearing Aid Assistance Tax Credit Act, S. 315, 114th Cong. (2015); Hearing Aid
Assistance Tax Credit Act of 2015, H.R. 1882, 114th Cong. (2015).

21t Audiology Patient Choice Act of 2015, H.R. 2519, 114th Cong. (2015); see also Medi-
care Telehealth Parity Act of 2015, H.R. 2948, 114th Cong. (2015) (expanding the telehealth
program geographically, and expanding the definition of services to include audiology ser-
vices, replacing “physician and practitioner” with “physician and professional,” and then de-
fining “professional” to include “audiologist”).

212 See Medicare Audiology Services Enhancement Act of 2015, H.R. 1116, 114th Cong.
(2015).

2% 1d. For an analysis of this legislation, see Know the Facts: H.R. 1116, Am. SeeecH-
Lancuace Hearing Ass’n,  http://www.asha.org/Advocacy/Know-the-Facts-About-HR-1116
[https://perma.cc/7XFB-K9S5].

21 See Know the Facts: H.R. 1116, supra note 273.

215 |_etter from PCAST, supra note 14, at 2.

276 |,

NYSBA Elder and Special Needs Law Journal | Spring 2017 | Vol. 27 | No. 2



660

and dementia as well as the uncontroverted evidence that hearing loss causes
isolation, depression, cognitive changes, and increased falls.?”” Although
providing coverage of hearing devices would likely result in additional
costs,?’ treating each condition impacted by hearing loss is also expensive.
Appropriately treating the underlying condition, the hearing loss itself, could
well result in substantial savings from a reduced need to treat the related
conditions and is an issue that, at a minimum, should be explored in evi-
dence-based research.?”® Acknowledging the importance of cost concerns,
medical researchers are now concluding that “equal consideration must be
given to the societal and health care costs incurred by not enabling access to
assistive devices that may prevent or delay the expensive consequences of
sensory impairments.”2 Given the high percentage of seniors affected by
presbycusis and the other health conditions to which it contributes, providing
Medicare coverage for hearing aids may well save money and will undoubt-
edly improve the quality of life for many.?!

D. The ACA and Medicaid Coverage of Hearing Aids
1. Preventive Services Argument

The Medicaid program, the federal-state partnership program that pro-
vides health insurance for people who have low incomes, provides limited
coverage for hearing aids. In its current form, it could potentially assist those
receiving Medicare and Medicaid, as well as those “young” seniors not yet
eligible for Medicare?®? and those enrolling in Medicaid through the ACA’s
Medicaid expansion provision (in those states opting to  participate).?

However, twenty-one states and the District of Columbia provide no
Medicaid coverage at all for hearing devices for adults.?®* In those states

217 See supra Part 1.

28 Determining the actual costs of providing hearing devices through Medicare is beyond
the scope of this article. The pending legislative proposals that would provide for Medicare
coverage of hearing devices do not, as of the date of publication, contain fiscal notes estimat-
ing the costs of implementation.

2" Further discussion on the impact of providing preventive services on the cost of medi-
cal care is worthy of substantial discussion, but beyond the scope of this article.

28 \Whitson & Lin, supra note 23, at 1739.

281 Expanding Medicare law in this fashion has the potential to affect both the Medicaid
and private insurance market, even in the absence of statutory or regulatory changes to those
programs. See, e.g., Kinney, supra note 181, at 256 (“State Medicaid programs and private
payers are greatly influenced by the policy developments in the Medicare program and often
follow Medicare policy.”).

282 See Seniors & Medicare and Medicaid Enrollees, Ctrs. For MebicarRe & MEDICAID
Servs., http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Population/Medi-
care-Medicaid-Enrollees-Dual-Eligibles/Seniors-and-Medicare-and-Medicaid-Enrollees.html
[https://perma.cc/283Q-MFUY].

28 See supra notes 107-108.

28 See Medicaid Regulations, supra note 112. For a list of coverage by state, see Medicaid
Benefits: Hearing Aids, Kaiser Fam. Founp., http://kff.org/medicaid/state-indicator/hearing-
aids/ [https://perma.cc/26YU-MBRE].
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offering some Medicaid coverage, the coverage amount often is capped and
the plans frequently exclude coverage for fittings or repairs after the war-
ranty has expired, for servicing of hearing aids, and for certain types of hear-
ing devices.? The result is devices and services that remain unaffordable for
many.

The ACA offers some assistance. The arguments outlined above for
coverage via the preventive services provisions of the ACA apply to some
Medicaid recipients needing hearing devices. The ACA requires Medicaid
programs to provide the preventive services recommended by the USPSTF
to newly eligible, adult Medicaid recipients.?®® Additionally, the ACA pro-
vides a financial incentive to states to include preventive services at no cost
to all recipients.?®” For those eligible before the enactment of the ACA and
those in the states that elect to receive the financial incentive, the preventive
services arguments raised with respect to Medicare apply to Medicaid with
equal or greater force. Because Medicaid has no statutory exclusion of hear-
ing aids, arguments for coverage under Medicaid, read in conjunction with
the ACA, are even stronger than those made in the Medicare context.

2. Rehabilitative and Habilitative Services Argument

The ACA requires most insurance plans to include EHB and those of-
fered under Medicaid to include “Alternative Benefit Plans” that essentially
mirror the requirements for EHB.28 While the ACA defines the categories of
EHB that plans must provide, the specifics are defined at the state level.?
The Act states that each state may designate a “benchmark plan,”?® with
individual plans following its requirements.?*! If the state’s identified bench-
mark plan does not include the required categories of benefits, HHS may
supplement it.22 If the selected plan fails to include rehabilitative and
habilitative services, the state may determine which services should be pro-

28 Medicaid Regulations, supra note 112.

28 See Alexandra Gates et al., Coverage of Preventive Services for Adults in Medicaid,
Kaiser Fam. Founp. (Nov. 13, 2014), http://kff.org/medicaid/issue-brief/coverage-of-preven-
tive-services-for-adults-in-medicaid/ [https://perma.cc/C22F-VTND].

%87 See generally id.

288 See Vicki WacHino, CTrs. ForR MEebpicare & Mepicaip Servs.,, CMCS INFORMA-
TIoNAL BuLLeTIN: ALTERNATIVE BeENeriT PLan ConrForming CHaNGEs (Jan. 28, 2016), https:/
www.medicaid.gov/federal-policy-guidance/downloads/CIB-01-28-16.pdf  [https://perma.cc/
4GT9-RHVLY]; see also Mann, supra note 193 (describing the relationship between EHB and
Alternative Benefit Plans within Medicaid).

29 Information on Essential Health Benefits (EHB) Benchmark Plans, Ctrs. For MepI-
cArRe & Mebicaip Servs., https://www.cms.gov/cciio/resources/data-resources/ehb.html
[https://perma.cc/VFF2-RC46] [hereinafter EHB Benchmark Plans].

2% 45 C.F.R. § 156.100 (2016).

291 SABRINA CorLETTE ET AL., ComMoNWEALTH Funp, ReaLizing HEALTH REerForM’s Po-

TenTIAL 2 (Mar. 2013), http://www.commonwealthfund.org/~/media/Files/Publications/Issue%
20Brief/2013/Mar/1677_Corlette_implementing_ ACA_choosing_essential_hlt_benefits_re
form_brief.pdf [https://perma.cc/RNE4-96LC].

29245 C.F.R. § 156.110(c) (20186).
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vided in that category.? Finally, the regulations state that if the state plan
does not include habilitative services as required, health plans still must pro-
vide such services.?*

Among the EHB the ACA mandates for individual and small group
plans and for Medicaid recipients—albeit under a different name—are reha-
bilitative and habilitative services and devices.?® Those terms have been de-
fined in a uniform glossary of definitions that health plans for individuals,
plans in the exchange, and group plans must provide in a standard statement
of benefits and coverage.?¢ Final regulations have been promulgated regard-
ing some of the relevant definitional provisions.?” The glossary itself, devel-
oped with the assistance of the National Association of Insurance
Commissions (“NAIC™), was finalized on August 17, 2015.2%8 It defines “re-
habilitation services” as:

Health care services that help a person keep, get back or improve
skills and functioning for daily living that have been lost or im-
paired because a person was sick, hurt or disabled. These services
may include physical and occupational therapy, speech-language
pathology and psychiatric rehabilitation services in a variety of in-
patient and/or outpatient settings.?*

“Habilitation services” are defined as:

23]d. at § 156.110(f); see also EHB Benchmark Plans, supra note 289.

2445 C.F.R. § 156.115(a)(5) (2016). Plans are required to provide services “in a manner
that meets one of the following: (i) Cover health care services and devices that help a person
keep, learn, or improve skills and functioning for daily living (habilitative services). Examples
include therapy for a child who is not walking or talking at the expected age. These services
may include physical and occupational therapy, speech-language pathology and other services
for people with disabilities in a variety of inpatient and/or outpatient settings; (ii) Do not
impose limits on coverage of habilitative services and devices that are less favorable than any
such limits imposed on coverage of rehabilitative services and devices; and (iii) For plan years
beginning on or after January 1, 2017, do not impose combined limits on habilitative and
rehabilitative services and devices.” See also EHB Benchmark Plans, supra note 289.

2% EHB Benchmark Plans, supra note 289. EHB “include items and services in the fol-
lowing ten benefit categories: (1) ambulatory patient services; (2) emergency services; (3) hos-
pitalization; (4) maternity and newborn care; (5) mental health and substance use disorder
services including behavioral health treatment; (6) prescription drugs; (7) rehabilitative and
habilitative services and devices; (8) laboratory services; (9) preventive and wellness services
and chronic disease management; and (10) pediatric services, including oral and vision care.”
Id. For similar requirements in the Medicaid program, see WacHino, supra note 288.

2% Summary of Benefits & Coverage & Uniform Glossary, Ctrs. For Mebicare & Mebi-
cap  Servs., https://www.cms.gov/CCIIO/Programs-and-Initiatives/Consumer-Support-and-
Information/Summary-of-Benefits-and-Coverage-and-Uniform-Glossary.html  [https://perma
.cc/8KB3-D2BW].

27 Summary of Coverage and Benefits and Uniform Glossary, 80 Fed. Reg. 34,292 (June
16, 2015) (to be codified at 26 C.F.R. 54.9815-2715(c)(2)(i), 29 C.F.R. 2590.715-
2715(c)(2)(i), and 45 C.F.R. 147.200(c)(2)(i))-

28 Glossary of Health Coverage and Medical Terms, U.S. Der’t oF Lagor, http://www
.dol.gov/ebsa/pdf/sbcuniformglossary.pdf [https://perma.cc/3B8N-8SUQ]; Summary of Cov-
erage and Benefits and Uniform Glossary, 80 Fed. Reg. 34,292 (June 16, 2015) (to be codified
at45 C.F.R. 147).

29 Glossary of Health Coverage and Medical Terms, supra note 298 (emphasis added).
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Health care services that help a person keep, learn or improve
skills and functioning for daily living. Examples include therapy
for a child who isn’t walking or talking at the expected age. These
services may include physical and occupational therapy, speech-
language pathology and other services for people with disabilities
in a variety of inpatient and/or outpatient settings.3®

Although the mandate to provide these services is clear, what the termi-
nology actually means is less clear. The Habilitation Benefits Coalition
(“HBC”), formed to advocate for habilitation coverage in the EHB package,
offers one of the most useful discussions of these provisions.®* Advocating
for definitions that provide the full range of services and devices for those
with disabilities, the HBC relies on congressional testimony to interpret the
provisions. It notes the floor statement of Congressman George Miller, who
described rehabilitative and habilitative services as including “items and ser-
vices used to restore functional capacity, minimize limitations on physical
and cognitive functions, and maintain or prevent deterioration of function-
Ing.”%%2 Congressman Bill Pascrell, Jr. offered a similar description of this
provision, adding that the goal is to “maintain or prevent deterioration of
functioning as a result of an illness, injury, disorder or other health
condition.”s30

Commentators acknowledge the challenge of determining the meaning
of rehabilitative and habilitative services under the ACA. Some argue that
“insurers will likely continue developing their own definitions of coverage
for items such as habilitative services, which have not been traditionally
covered by insurers.”3 Consequently, internal appeals and external reviews
may focus on the meaning of this terminology.3%

30 1d. (emphasis added).

%1 See generally Habilitation Benefits Coalition, HAB: HasiLitation Benerits CoaLl-
Tion,  https://habcoalition.wordpress.com/ [https://perma.cc/CVZ2-FH34]. The thirty-four-
member coalition includes the American Speech-Language-Hearing Association and the Hear-
ing Loss Association of America. See Am. Ass’N on HeaLth & Disasiuity, Defining ‘Reha-
bilitative and Habilitative Services and Devices’ in the Essential Health Benefits Package
Pursuant to Congressional Intent Under the Affordable Care Act 10 (Oct. 20, 2011), http://
www.aahd.us/wp-content/uploads/2012/03/HabilitationBenefitsCoalition101911.pdf  [https://
perma.cc/K3W4-6ETS].

302 Am. Ass’~n on HeaLtH & DisasiLiy, supra note 301, at 4 (citing 156 Cone.  Rec.
H1882 (Mar. 21, 2010)).

%31d. (citing 156 Cone. Rec. E462 (Mar. 23, 2010)).

% Joseph Friedman et al., A Crystal Ball: Managed Care Litigation in Light of the Patient
Protection and Affordable Care Act, 27 Heautn L. 1, 6 (Dec. 2014); see also Wendy K.
Mariner, The Picture Begins to Assert Itself: Rules of Construction for Essential Health Bene-
fits in Health Insurance Plans Subject to the Affordable Care Act, 24 Annacs HealtH L. 437,
439 (2015) (regarding EHB, writing that “both the statute and the regulations speak in broad
categorical terms, leaving considerable discretion to insurers to decide what to cover in partic-
ular health plans and in individual cases,” and then discussing the appropriate application of
statutory rules of construction to both the insurance policies and the statutory and regulatory
provisions).

%5 Friedman et al., supra note 304, at 6.
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Although none of the limited interpretations of this particular
mandatory EHB mention hearing aids, providing coverage of hearing aids is
consistent with the sparse definition offered in the law.3° Hearing aids re-
store hearing, assist seniors in maintaining their function in a variety of con-
texts, and help prevent further deterioration, in particular for those
documented medical conditions that may be caused or exacerbated by un-
treated presbycusis. Therefore, hearing aids should be covered under the re-
habilitative and habilitative provisions of the ACA for those enrolled in
Medicaid.

As she does in provisions regarding preventive services, the Secretary
of HHS has the authority to modify the EHB currently required.®” Adding
hearing devices to those benefits is consistent with the Secretary’s authority
and the goals of the ACA.

3. Implement a Pilot Project

As discussed above with respect to Medicare, the Secretary could im-
plement a pilot project testing the viability of providing mandatory hearing
aid coverage in the Medicaid program. As with a Medicare pilot, the data
from that project could be utilized to evaluate potential enhanced quality of
care and the impact on costs.

In light of these arguments, expanding Medicaid coverage could be ap-
proached on several levels: (1) adding hearing aids to the list of preventive
services; (2) explicitly stating that hearing devices are included in the reha-
bilitative and habilitative services section of the EHB provisions; (3) advo-
cating for individual Medicaid recipients seeking coverage of hearing
devices, including appealing denials of coverage; and (4) urging Congress to
mandate that all Medicaid plans provide additional coverage for the costs of
hearing devices.®® Finally, absent a congressional mandate, individual states

%6 |t is also consistent with the definitions recommended by the Habilitation Benefits
Consortium, supra note 301. See also 80 Fed. Reg. 75,517 (proposed Dec. 2, 2015) (address-
ing coverage of non-EHB in benchmark plans, stating that plans may not include “routine non-
pediatric dental services, routine non-pediatric eye exam services, long-term/custodial nursing
home care benefits, or nonmedically necessary orthodontia as EHB.”) Notably, hearing aids
have not been included on this list. Id.

%742 U.S.C.A. 8§ 1395m(n)(1) (West 2015). For further discussion of the Secretary’s role
regarding EHB, see DeBoer, supra note 16, at  535-40.

%% Because Medicaid is a joint federal-state program, Congress sets the minimum re-
quired services that states must cover. Jean Hearne & Julie Topoleski, An Overview of the
Medicaid Program, Cone. Bupcet Orr. (Sept. 18, 2013), https://www.cho.gov/publication/
44588 [https://perma.cc/8QAM-Y 3CS]; see also Benefits, Ctrs. For Mepicare & Mepicaip
Servs., http://medicaid.gov/medicaid-chip-program-information/by-topics/benefits/medicaid-
benefits.html [https://perma.cc/8N4AN-5MM3]. For example, in the Medicaid program for
Children, Early and Periodic Screening Diagnostic and Treatment (“EPSDT?”), the federal
government mandates the coverage of hearing screenings and treatment. See, e.g., Early and
Periodic Screening, Diagnostic, and Treatment, Ctrs. For Mebpicare & MEDpICAID Servs.,
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Benefits/Early-
and-Periodic-Screening-Diagnostic-and-Treatment.html  [https://perma.cc/CMV3-MK25]
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should expand their Medicaid coverage to be consistent with the ACA’s pre-
ventive care provisions.3®

E. The ACA and Private Insurance Coverage of Hearing Aids

The arguments above regarding coverage of hearing devices under the
rehabilitative and habilitative categories of EHB apply to policies in the pri-
vate sector as well. If these arguments prove unsuccessful, the passage of the
ACA renders strategies for greater mandated private insurance coverage of
hearing devices at the state level a harder sell, ironically.?® As indicated,
each state must have a “benchmark plan” applicable to individual and small
group markets,3* with each plan providing the defined EHB.32 If states de-
cide to expand the list of EHB, states are obligated to pay either the enrollee
or the insurer for the costs of those additional health benefits.>*® Although
the insured are responsible for cost sharing, including deductibles, copays,
and co-insurance, those costs are limited and annual and lifetime limits can-
not be applied to EHB,%* resulting in greater costs to the states if they ex-
pand the list of EHB. A state-by-state examination of the approved
benchmark plans demonstrates that only Hawaii, which offers coverage of

(“Hearing services must include, at a minimum, diagnosis and treatment for defects in hearing,
including hearing aids.”).

%9 This interpretation of the ACA and explicit expansion of the ACA, even if successful,
would leave the many low- and moderate- income seniors not quite “poor enough” for Medi-
caid to fend for themselves.

310 Independently of the ACA, some states have legislated coverage of hearing aids. See,
e.g., State Hearing Health Insurance Mandates, Hearing Loss Ass’n America (Jan. 2014),
http://hearingloss.org/content/state-hearing-health-insurance-mandates [https://perma.cc/
9XKK-MXHC]. However, most of this coverage is for those under the age of 18, and when
adults are covered, the amount is generally quite limited. Id.

311 EHB Benchmark Plans, supra note 289. If states refuse to identify a benchmark plan, a
default plan applies. 42 C.F.R. § 156.100 (2015).

312 An exception to this are plans that are grandfathered, which include job-based plans
that have not significantly reduced benefits or increased costs since March 2010 and individual
plans for people that were enrolled prior to March 2010. See Grandfathered Health Insurance
Plans, HeaLtHcare.cov,  https://www.healthcare.gov/health-care-law-protections/grandfath
ered-plans/ [https://perma.cc/E49M-SFU9].

3342 U.S.C. § 18031(d)(3) (2012); see also Quick Take: Essential Health Benefits: What
Have States Decided for Their Benchmark?, Kaiser Fam. Founp. (Dec. 7, 2012), http:/kff
.org/health-reform/fact-sheet/quick-take-essential-health-benefits-what-have-states-decided-
for-their-benchmark/ [https://perma.cc/J7FP-KQT5] (“The ACA specifies that if states require
plans to cover services beyond those defined as EHBs by the law, for example certain state-
mandated benefits, states must defray the costs of those benefits.”). Health benefits required
by states prior to December 31, 2011 are defined by regulation as not “additional EHB” and
therefore states are not required to reimburse enrollees or insurers for them. EHB Benchmark
Plans, supra note 289.

34 45 CFR § 147.126. Individuals are, however, responsible for premiums and out-of-
pocket expenses. 42 U.S.C.A. § 18022(c)(3)(A) (West 2014). The cap on cost-sharing does not
include premiums or spending on non-covered services. Id. at  § 18022(c)(3)(B).
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hearing aids up to every sixty months,®has added hearing aids to its list of
expanded EHB coverage.®'¢

One incentive private employers may have to incorporate hearing aid
coverage into their plans is the growing number of seniors remaining in the
workforce.®'” Private, employee-based insurance represents the largest sector
of the health insurance market.?'® An increasing number of seniors are post-
poning retirement and continuing in the workforce, largely due to financial
insecurity.®® Some of those over fifty, and certainly many over sixty-five,
will experience age-related hearing 10ss.%2° Mandating insurance coverage
for assistive hearing devices, including hearing aids where appropriate, will
enable older employees to remain in the work force longer and encourage
employers to retain experienced employees able to work at maximum
productivity.*

VI. RECOMMENDATIONS

The philosophy embodied in the ACA affirms the necessity of insur-
ance coverage of hearing aids for seniors. Specific provisions in the Act and
its underlying philosophy are useful catalysts for amending the Medicare
law to eliminate the statutory exclusion and provide coverage for hearing
screenings and devices. Although past efforts to do so were stymied, the
ACA and empirical evidence demonstrating the relationship between presby-
cusis and other medical conditions alter the dynamic. Now is the time, as the
health care and insurance industries continue adapting to comply with the

315 Haw. Depr’T oF CommERCE & ConsuMeRr AFFaIrRs, PPACA EssenTiaL HEALTH BENE-

FiTs — Benchmark Benerits Packace 5, http://files.hawaii.gov/dcca/ins/Benchmark%20Ben
efit%20Package%20Grid_Final%20for%20DCCA%20Site.pdf [https://perma.cc/P9V4-
R2K?2].

316 EHB Benchmark Plans, supra note 289. In some states, coverage that existed prior to
the ACA is maintained on the list of required benefits.

317 Philip Moeller, Challenges of an Aging American Workforce, U.S. News & WorLD
Rer. (June 19, 2013, 11:50 AM), http://money.usnews.com/money/blogs/the-best-1ife/2013/06/
19/challenges-of-an-aging-american-workforce [https://perma.cc/8WR2-V4VQ)].

%18 Cogan, supra note 180, at 361.

319 See, e.g., Don Lee, More Older Workers Making Up Labor Force, L.A. Tives (Sept. 4,
2012), http://articles.latimes.com/2012/sep/04/business/la-fi-labor-seniors-20120903 [https://
perma.cc/4LKK-BL6M].

%20 Basic Facts About Hearing Loss, Hearing Loss Ass’n America, http://www.hearing-
loss.org/content/basic-facts-about-hearing-loss  [https://perma.cc/9UR4-TQKU] (noting that
approximately twenty percent of adults in the United States report some degree of loss, and at
age 65, one out of three individuals has a hearing loss).

321 A senior with preshycusis and still in the workforce may well have an ADA argument
if an employer fails to accommodate her hearing loss. See Equal Emp’t Opportunity Comm’nv.
Branch Banking & Tr. Co., 571 F. Supp. 2d 682, 685 (E.D.N.C. 2008) (finding material issue
of fact as to whether employer failed to reasonably accommodate for disabled employee’s
hearing loss); see also Jeffries v. Verizon, No. CV 10-2686, 2012 WL 4344197, at *17
(E.D.N.Y. Aug. 31, 2012) (recommending summary judgment be denied to employer in re-
gards to defendant employer’s failure to accommodate claim due to his hearing loss). The role
of the ADA in requiring employers to provide hearing devices is beyond the scope of this
article.
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ACA, to develop the robust coalitions necessary to make this statutory
change a reality.

Absent that statutory change, the ACA presents very specific opportuni-
ties to argue for hearing aid coverage for Medicare and Medicaid recipients
and those with private insurance. Advocating the implementation of pilot
projects providing this coverage to Medicare and Medicaid recipients is one
strategy. Other strategies include lobbying the Secretary to add hearing de-
vices to the list of preventive services and EHB, and arguing for coverage
under existing preventive services and EHB provisions. These strategies
should be pursued on behalf of individual beneficiaries and also in a broader,
systemic fashion. Making these arguments forcefully will require motivated
advocates and willing clients, and hearing aid providers comfortable with
testing these theories.

Additionally, it is critical to lobby and coordinate with regulators, par-
ticularly at CMS, to adopt regulations and coverage decisions allowing for
these interpretations of the ACA. CMS’s recent position reversal following a
proposal to further limit Medicare coverage of hearing devices illustrates the
powerful role of effective regulatory advocacy. Historically, Medicare has
covered certain devices including cochlear implants, and brainstem im-
plants,®? as well as osseointegrated implants,®® which include the BAHA.

In 2014, CMS proposed revising its definition of hearing devices eligi-
ble for Medicare coverage,®* and specifically proposed excluding the
BAHA, which previously had been covered, from Medicare coverage.’?® Re-
sponding to comments opposing this change, CMS reversed its position in
the Final Rule®? and continued existing CMS policy treating BAHAS like

322 Ctrs. For MEebpicarRe & MEebicaip Servs., Mebicare BeneriT PoLicy ManuaL: Gen-
ERAL Excrusions From Coverace, CHaprTER 15, at 27-28 (Rev. 198, Nov. 6, 2014), http://
www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/bp102¢16.pdf
[https://perma.cc/7THCW-WQ59] [hereinafter GeneraL ExcLusions From Coverace]. Such
devices are used when “hearing aids are medically inappropriate or cannot be utilized due to
congenital malformations, chronic disease, severe sensorineural hearing loss or surgery.” Id.
These devices are defined as “devices that replace the function of cochlear structures or audi-
tory nerve and provide electrical energy to auditory nerve fibers and other neural tissue via
implanted electrode arrays.” Id.

323 1d. Osseointegrated implants are defined as “devices implanted in the skull that replace
the function of the middle ear and provide mechanical energy to the cochlea via a mechanical
transducer.” 1d.

324 Medicare Program; End-Stage Renal Disease Prospective Payment System, Quality
Incentive Program, and Durable Medical Equipment, Prosthetics, Orthotics, and Supplies, 79
Fed. Reg. 40,207, 40,213-14 (proposed July 11, 2014).

325 See GeneraL ExcLusions From CovERAGE, supranote 322; see also Ctrs. For MEebi-
cARE & Mebicaip Servs., Mebpicare NaTtionaL Coverace DETERMINATIONS MANUAL,
ChapTer 1, at 89-90 (Rev. 187, Dec. 10, 2015), https://www.cms.gov/Regulations-and-Gui-
dance/Guidance/Manuals/Downloads/ncd103cl_Partl.pdf [https://perma.cc/G2VN-DPCN].

3% Medicare Program; End-Stage Renal Disease Prospective Payment System, Quality
Incentive Program, and Durable Medical Equipment, Prosthetics, Orthotics, and Supplies, 79
Fed. Reg. 66,120, 66,241-427 (Nov. 6, 2015) (to be codified at 42 C.F.R. § 411.15(d)(2)).
CMS articulated three arguments for its reversal of position: (1) AOIs, like cochlear implants,
are in fact implants and therefore considered prosthetic devices covered under other Medicare
categories; (2) These devices replace rather than restore or amplify hearing, as do more tradi-
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cochlear implants, covering both under Medicare.®?” This revised Final Rule
demonstrates the power of effective administrative advocacy and the need
for vigilant monitoring of regulatory changes in this arena.’?

Advocates should lobby the USPSTF to reexamine its position on hear-
ing testing and devices in light of substantial new evidence linking hearing
loss to numerous medical conditions, all of which are expensive to treat. The
essential preventive services the USPSTF identifies are incorporated into the
ACA regulations, and therefore the USPSTF plays a critical role in this
process.

To better implement these reforms, advocates for those with presbycu-
sis must develop a common strategy. It is in the interests of consumers with
hearing loss as well as professional organizations to support pending initia-
tives providing Medicare coverage of hearing aids. However, dynamics
among the various hearing professional organizations complicate and con-
tribute to the failure of reform efforts. Some organizations promote a partic-
ular professional perspective,’® while others promote the interests of those
with hearing loss.%*° Others combine these missions.®* Exemplifying these

tional hearing aids; and (3) Because AOIs utilize technologies that did not exist when Medi-
care was enacted in 1965, Congress could not have intended to exclude them from Medicare
coverage. Id. Followed to its logical conclusion, this last argument would require that most of
the devices used today, which rely on technologies that did not exist in 1965, also be covered.

327 GeneraL ExcLusions From CoVERAGE, supra note 322.

328 Medicare Program; End-Stage Renal Disease Prospective Payment System, Quality
Incentive Program, and Durable Medical Equipment, Prosthetics, Orthotics, and Supplies, 79
Fed. Reg. 66,120, 66,241-427 (Nov. 6, 2015) (to be codified at 42 C.F.R. § 411.15(d)(2)).

39 See, e.g., About Us, Am. Acap. Aupiolocy, http://www.audiology.org/about-us
[https://perma.cc/4F5R-DTOE] (“The American Academy of Audiology is the world’s largest
professional organization of, by, and for audiologists . . . [and] is dedicated to providing
quality hearing care services through professional development, education, research, and in-
creased public awareness of hearing and balance disorders.”); Awm. SpeecH-LAanGUAGE-HEAR-
NG Ass’N, http://www.asha.org/ [https://perma.cc/T3HQ-M7QR] (“The American Speech-
Language-Hearing Association (ASHA) is the national professional, scientific, and credential-
ing association for 182,000 members and affiliates who are audiologists; speech-language pa-
thologists; speech, language, and hearing scientists; audiology and speech language pathology
support personnel; and students.”). The American Academy of Otolaryngology-Head and
Neck Surgery (“AAO-HNS”) represents head and neck surgeons who treat the ear, About Us,
Am. Acap. OtoLaryNcoLocY—HEAD & Neck Surcery, http://www.entnet.org/content/ about-
us [https://perma.cc/J93X-REVZ], while the Academy of Doctors of Audiology’s (“ADA”)
mission is to offer “programming and support to those audiologists and students who are or
who desire to be autonomous practitioners in whatever setting they choose to practice.”
Academy of Doctors of Audiology, Acap. Doctors AubioLocy, http://www.audi-
ologist.org/about [https://perma.cc/74V5-UM88]. The ADA’s mission emphasizes practice
ownership. 1d.

30 See, e.g., Who We Are, Hearing Loss Ass’Nn America, http://www.hearingloss.org/
content/who-we-are [https://perma.cc/B4LJ-E9PU] (describing its mission as providing “as-
sistance and resources for people with hearing loss and their families . . . and rais[ing] public
awareness about the need for prevention, treatment, and regular hearing screenings throughout
life”); see also Message to Audiologists, Hearing Aid Specialists, Hearing Aid Manufacturers,
Hearing Loss Ass’N Awmerica (Apr. 2, 2012), http://www.hearingloss.org/content/message-
audiologists-hearing-aid-specialists-hearing-aid-manufacturers [https://perma.cc/USNQ-HC6T
] (responding to debate over United Health Care’s “hiHealth Innovations” effort to provide
consumers with hearing aids via phone and other technology). For more information on hi
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tensions is the current debate over pending legislation, the Audiology Patient
Choice Act, which would permit audiologists to provide hearing services
without physician referral or oversight.®®2 Naturally, the American Academy
of Audiology (“AAA”) supports this legislation,’* as does the Academy of
Doctors of Audiology (“ADA”).3% The American Academy of Otolaryngol-
ogy—-Head and Neck Surgery (“AAO-HNS”) opposes the legislation because
it grants audiologists direct access to Medicare patients, bypassing physician
examination or referral.3*® The AAO-HNS supports alternative legislation,
the Medicare Audiology Services Enhancement Act of 2015, which the
American Speech-Language-Hearing Association (“ASHA”) also sup-
ports.®* The AAA opposes this bill due to the level of physician oversight it
requires.s”

Tensions such as these, particularly those addressing “direct access,”
interfere with the development of a coordinated strategy that benefits seniors
and others with hearing loss.®® Advocates for seniors must coordinate  with

Health  Innovations, see  HiHeaLtHInnovaTions,  https://www.hihealthinnovations.com
[https://perma.cc/EQ38-PFWY].

%1 See, e.g., About Us, Coaurmion rFor GroeaL Hearine Heaith, http://coalitionfor-
globalhearinghealth.org/about-us/ [https://perma.cc/J3C9-8EWN] (describing its goals “to ad-
vocate for effective hearing health services and policies, to equip and empower hearing
healthcare professionals, families, educators, communities and those with hearing loss, and to
encourage and perpetuate best practices”). It has a special focus on promoting hearing health
services in low-resource communities. Id.; see also Meet the Members, Hearing Inpus. Ass’N,
http://www.hearing.org/Content.aspx?id=50 [https://perma.cc/F94H-XKSC] (describing it-
self as an *“association of manufacturers of hearing aids, assistive listening devices, component
parts, and power sources”).

%2 H.R. 2519, 114th Cong. (2015).

333 Academy Endorses Audiology Patient Choice Act, Am. Acap. AubioLocy (May 22,
2015),  http://www.audiology.org/advocacy/academy-endorses-audiology-patient-choice-act
[https://perma.cc/PV57-GMGQ)].

% Stephanie Czuhajewski, Representative Jenkins and Cartwright Reintroduce the Audi-
ology Patient Choice Act, H.R. 2519, Acapb. Doctors AubioLogy (May 22, 2015), http://
www.audiologist.org/latest-news-archive/1420-rep-jenkins-and-cartwright-reintroduce-apca
[https://perma.cc/PY2P-ZNGU]. The ADA states that the legislation will “improve access to
qualified, licensed Medicare providers, by allowing seniors with a suspected hearing or bal-
ance disorder to seek evaluation and rehabilitation directly from audiologists, eliminating
archaic medical doctor order requirements.” Know the Facts About the Audiology Patient
Choice Act, Acap. Doctors AubioLocy (May 2015), http://audiologist.org/_resources/docu-
ments/18x18/HR25191ssueBrief.pdf [https://perma.cc/62EM-82URY].

335 |_etter from James C. Denneny 11, Exec. Vice President and CEO, Am. Acad. of Oto-
laryngology—Head and Neck Surgery, to Speaker John Boehner & Rep. Nancy Pelosi (June 2,
2015), http://www.entnet.org/sites/default/files/uploads/scope_6-2-15 aaohns.pdf [https://per
ma.cc/C5H9-X66U]. It further states that “it is ‘not a turf issue,” but a patient safety issue.” Id.

36 AAO-HNS Supports ASHA Legislation, Am. Acap. OtoLarynGoLOGY, http://www
.entnet.org/content/audiology-scope-practice-issues [https://perma.cc/3EEA-FKNN]; see also
Support Medicare Coverage of Audiology Services Legislation, Am. SeeecH-LANGUAGE-HEAR-
N Ass’N,  http://cgreengage.com/asha/app/write-a-letter?2&engagementld=81432  [https://
perma.cc/V2GF-WJAD].

37 Ask Your Representative to Oppose the Medicare Audiology Services Enhancement Act,
Awm. Acap. AubioLoay, http://capwiz.com/audiology/issues/alert/?alertid=64237626 [https://
perma.cc/6J8S-2RCY].

338 See Veterans’ Access to Hearing Health Act of 2015, H.R. 353, 114th Cong. (2015)
(outlining the ongoing debate about Veterans Administration services for veterans with hearing
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these and other relevant organizations to collaboratively develop, evaluate,
and promote legislative and regulatory policies.®® Absent a consensus
among hearing professionals and advocacy organizations, opponents will ex-
ploit internal conflicts to defeat legislative reforms.

VIl. ConcLrLusioN

Presbycusis is one of the most common conditions of aging, and affects
all aspects of an individual’s life, including his or her medical condition,
mental health, social networks, and overall quality of life. One is hard-
pressed to imagine other consequences of aging that affect so many people
and have such far-reaching effects. The failure to mandate adequate insur-
ance coverage of hearing devices—primarily through Medicare but also via
Medicaid and private insurance—particularly in this climate of preventive
care and mandated services, is short-sighted and antiquated. Advocates have
ample opportunities and arguments to change this.

loss and who can provide those services); AVAA opposes S 564 and HR 353, Ass’n or VA
AupioLocists (Sept. 10, 2015), http://myavaa.org/2015/09/10/avaa-opposes-s-564-and-hr-
353/ [https://perma.cc/4QKX-BL9Z] (highlighting opposition to services provided by hearing
aid specialists as opposed to audiologists); see also Audiologists Must Continue Advocacy Ef-
forts Against H.R. 353, Am. SeeecH-Lancuace-Hearing Ass’n, (July 27, 2015), http://www
.asha.org/News/2015/Audiologists-Must-Continue-Advocacy-Efforts-Against-HR-353/
[https://perma.cc/DN5T-W3XB] (lobbying against the proposed bill and voicing concern
about a lack of training by “hearing aid dispensers”). A past issue raising similar tensions was
United Health Care’s “hiHealth Innovations,” an initiative that offered online hearing tests.
The debate among professional organizations with respect to this issue resulted in a Cease and
Desist Order from the Food and Drug Administration (FDA) ordering hiHealth Innovations to
cease marketing the test. See, e.g., Therese Walden, The Audiologists Are Coming!, Am. Acab.
AubioLoay, http://www.audiology.org/about-us/academy-leadership/board-directors/let-me-
hear-you-34 [https://perma.cc/89CA-72QQ ]; Letter from Steven D. Silverman, Dir., Office of
Compliance, Ctr. for Devices & Radiological Health, Dep’t of Health & Human Servs., to Lisa
Tseng, CEO, hi HealthInnovations (Mar. 28, 2012), http://www.audiology.org/sites/default/
files/documents/20120418 hihealthLetter.pdf [https://perma.cc/6BKN-XN5X].

339 A coordinated strategy, such as that implemented in securing other significant reforms
in health care and social welfare policy, must include advocacy at the state and federal level,
and the use of social media, personal stories, health research and economic data. For an exam-
ple of a recent success in effectuating systemic change, see, for example, Roadmap to Victory,
Freebom 710 MarRrY, http://www.freedomtomarry.org/pages/roadmap-to-victory [https://per
ma.cc/Q3VS-JC6C].

Reprinted with permission by the Harvard Law Journal. Originally printed in the 2016 Number 53 edition
of the Harvard Law Journal.
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Prescription for Disaster: Addressing the Problem
of Medication Error in the Elder Population

By Jim D. Sarlis

Gadget girl. That’s what one esteemed periodical
called her. In its “Genius” issue, no less. The 15-year-
old, Lilianna Zyszkowski, invented PillMinder, a system
that uses a regular drugstore pill dispenser, teched up to
communicate with a Twitter account, to track medication
intake. She was inspired to create PillMinder after her
grandfather accidentally overdosed on his blood thinners
and wound up in the hospital.!

Defining the Problem

Every year, medication-related problems cause over a
hundred thousand deaths and cost the health care system
billions of dollars.? In fact, if medication-related problems
were a category ranked along with diseases, it would be
the fifth leading cause of death in the United States.?

Elders use medications on a regular basis more often
than any other population group.* While in developing
countries 85% to 90% of elders are on at least one medi-
cation daily,® in developed countries it is common for
elders to be on three or more daily medications, a practice
known as polypharmacy.®

Significantly, elders have been shown to process med-
ications differently from other age groups, including in
the way the medications are absorbed, their availability
and distribution throughout the body, and their clearance
out of the body.” Studies have shown, for example, that
the rate of clearance of drugs metabolized by the liver
typically decreases 30% to 40% in the elderly.® This can
lead to lower effectiveness or increased risk of adverse
reactions.” This combination of multiple medications
and age-related differences in processing them leads to
unique problems when particular drugs are prescribed
to the elderly, increasing the risk of adverse drug interac-
tions, dangerous side effects, and even death.

The problem of medication error in the elder popula-
tion actually has a number of separate but related com-
ponents. According to the FDA definition, adopted from
the National Coordinating Council for Medication Error
Reporting and Prevention (NCCMERP), a medication
error is

any preventable event that may cause or
lead to inappropriate medication use or
patient harm while the medication is in
the control of the health care profession-
al, patient, or consumer. Such events may
be related to professional practice, health
care products, procedures, and systems,
including prescribing; order communica-
tion; product labeling, packaging, and

nomenclature;
compounding;
dispensing;
distribution;
administra-
tion; educa-
tion; monitor-
ing; and use.!

When all is said
and done, of course, it
all boils down to mak-
ing sure that elders are
prescribed appropri-
ate medications in the
first place, taking into
account side effects,
adverse interactions,
and available alternatives,
and then making sure they take their medications cor-
rectly, at the right times, and in appropriate dosages.

i Jim D. Sarlis

This article examines the problem of medication error
in this vulnerable segment of the population, and recom-
mends steps that might help.

Standards for Analyzing Medication Use

Standards known as “consensus criteria” are used to
analyze safe medication use in patients. Among the most
widely used sets of consensus criteria for medication use
in older adults are the Beers Criteria.

Developed in 1991, and updated in 1997, 2002, 2012,
and 2015, the Beers Criteria (or, as it is commonly known,
the Beers List) is a system of identifying and categorizing
drugs that should be avoided, or used only with extreme
caution, in the elderly population.!? Based on evaluation
by nationally recognized experts in geriatric care, clini-
cal pharmacology, and psychopharmacology to reach
consensus, the Beers Criteria have been used to survey
clinical medication use, analyze computerized adminis-
trative data, and evaluate intervention studies to decrease
medication problems in older adults. The Beers Crite-
ria were also adopted by the Centers for Medicare and
Medicaid Services (CMS) in July 1999 for nursing home
regulation.'?

Originally, the Beers Criteria as established in 1991
consisted of a list of drugs to be avoided in nursing home
residents regardless of diagnoses, dose, and frequency of
medication use.!* The 1997 updates evaluated new drugs
that were developed during the intervening six years and
broadened application of the criteria to elders outside
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the nursing home setting.!> The 2002 updates introduced
two categories: (1) medications or medication classes that
should generally be avoided in persons 65 years or older

because they are either ineffective or pose an unnecessar-
ily high risk for older persons when a safer alternative is

available, and (2) medications that should not be used in

older persons known to have specific medical conditions.
Many of the drugs were considered to have adverse out-

comes of high severity.1¢

The latest version is intended for use by clinicians
in outpatient as well as inpatient settings to improve
the care of patients age 65 years and older. Entries
range from drugs as serious as barbiturates (“High rate
of physical dependence; overdose a concern”) to such
everyday products as Benadryl (i.e., Diphenhydramine)
(A first generation H1 antagonist with anticholinergic
properties, which may increase sedation and lead to
confusion or falls”).!”

The Beers Criteria address three categories of drug
use or selection that are inappropriate for elderly patients:

e Inappropriate drug choice, i.e., medications
generally to be avoided in the elderly population.
Examples include diazepam (better known by its
brand name, Valium), which has a long half-life
and can lead to accumulation of the drug, leading
to excessive sedation and an increase in the risk of
falls and fractures.

e Excess dosage. Examples include Long-term use
of stimulant laxatives such as bisacodyl (brand
name Dulcolax), which may exacerbate bowel
dysfunction.

¢ Drug-disease interaction. Examples include pa-
tients with cognitive impairment taking barbitu-
rates, anticholinergics and muscle relaxants, which
can worsen cognitive performance.'8

The Criteria have been widely used for many years
to study prescription patterns within populations, edu-
cate health care providers, and evaluate data regarding
use, cost, and health outcomes. Significantly, studies have
shown the Beers Criteria, and the derivative lists they
begat,!? to be useful in decreasing problems in elders.?

Recent Studies Find Medication Errors Are
Common

Studies have concluded that the prevalence of medi-
cation errors among elders is alarmingly high, particu-
larly in those outside the nursing home setting.?! Rates
in those studies range from 11.5% to 62.5%, with the
mean being about 25%,% and the percentage of hospital
admissions attributable to medication errors hovering
around 30%.% Even when appropriate medications are
prescribed, they can still cause problems if they are not
taken properly. While this is a problem in the nursing

home setting, there are—theoretically, anyway—checks
and balances in place because drugs are administered by
the medical and nursing staff, and nowadays all prescrip-
tions and procedures are routinely logged onto central-
ized computer records. The greater problem is: How can
we protect elders who are living at home, particularly if
they are on their own?

Modern Technology to the Rescue

There is no shortage of apps to track medication in-
take. Virtually all of them can be run for just a few dollars
a month on the average smartphone (though, as always,
good luck finding one to run on a BlackBerry). They go by
names like MedsLog, MotionPHR Health Record Manager,
Medsy, and Dosecast. But the shortcoming of virtually all
of these apps is that they require the patients themselves,
or someone on their behalf, to manually enter the data.

Some, however, are interactive to varying degrees.
One system, the Philips Medication Dispensing Service,
reminds users to take their pills and, if ignored, the
service alerts a designated caregiver. The pill dispenser
gives patients audio reminders when it is time to take
their pills. At the push of a button, their medication is
dispensed to them at the proper times.

Another, called PillDrill, consists of a small hub that
looks somewhat like an alarm clock, a pill container
that looks like the ones found in the average drug store,
scanning tags, and an interesting device called the Mood
Cube. The hub connects via Wi-Fi to give audio-visual
notifications when it is time to take the medication. The
patient has the option of either affixing a scannable tag
to the pill bottle or putting individual doses into the
system’s pods. After the pill is taken, the patient simply
waves the tagged bottle or the pod over the hub and it
will record that the medicine was taken. The PillDrill app
then keeps track. After the hub is connected with the app,
it will send out updates to inform whoever is listed (the
patient, the patient’s kids, the caregivers) if and when
the pills have been taken. The Mood Cube is intended to
monitor the patient’s reactions to the medication. It has
five faces: great, good, okay, bad, and awful. Keeping
track of these reactions is supposed to help determine
whether the dosage or medication need to be changed.

Which brings us back to PillMinder and its ilk, rep-
resenting one of the most intriguing and comprehensive
models for tracking drug usage. Still in the development
stage, it started off as a school science project. The proto-
type was a simple device: a drugstore pill dispenser strip
of the kind labeled for the days of the week, rigged with
wires and inexpensive sensors to send a message to a
Twitter account as the patient’s fingers touch the sensors,
causing Twitter to send a notice to any number of smart-
phones (of the patient, the patient’s children, a geriatric
care manager), creating a record of medication usage.
PillMinder went on to win the 2015 White House Science
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Fair and got picked up by a California-based company,
Gate Keeper Innovation.

The key difference between PillMinder and most
other medication trackers is that PillMinder is more than
just an app or device or gadget—it is a comprehensive
system that is self-executing. It self-tracks drug usage
and self-records the data as the patients go about their
day. It keeps track of all relevant information—type of
medication, whether or not taken, dosage, timing—auto-
matically and based on actual real-time events, without
the need for manual data entry (or the risks of fibbing,
flubbing, or forgetting that manual entry represents).
Expanding upon this concept, as these types of systems
become more and more sophisticated—and more and
more self-sufficient, keeping track of themselves, by
themselves, without the need for human input—they
become more and more foolproof.

Mandatory e-Prescriptions

The technology available today and in the foresee-
able future has the potential to help solve these prob-
lems. But not without a comprehensive database that is
updated regularly, and a compliance mandate based on
the demands of law or some kind of regulatory body.

Just as prescriptions for certain controlled substances
can now only be made online rather than by paper
prescriptions,* prescriptions for patients over a certain
age could be done the same way, via a central databank,
thus providing an opportunity for medications on the
Beers List to be flagged, possible adverse interactions to
be noticed, and contraindications to be caught, while a
complete history is recorded, all in a central place with
comprehensive data available at all times to everyone
who should be able to access it.

The same technology that allows us to stay connect-
ed with family and friends around the world, that guides
us to the nearest Starbuck’s no matter where we are, that
is now being used to stem the abuse of controlled sub-
stances, can be used to monitor the medications pre-
scribed to elders.

Recommendations

There are several ways to reduce medication error in
the elder population:

® The expansion and dissemination of lists identify-
ing specific medications as inappropriate under all
circumstances, or inappropriate for certain condi-
tions, is the most important and basic first step.
Such lists should be comprehensive, of course, but
more than that they should be as specific, thorough
and detailed as possible to be of maximum util-
ity. Not only should they be made widely avail-
able, they should be part of a publicly accessible
database.

¢ Inclusion of literature with medications: directions,
brochures, leaflets. Simple print literature in large,
clear fonts would be the best way to inform elders.

Enhanced education and training of personnel who
are involved with the sale, distribution, and admin-
istration of medications to elders would go a long
way towards reducing the problem. This popula-
tion would include not only doctors and nurses,
but also pharmaceutical reps, pharmacists, geriatric
care managers, and arguably could include other
staff of institutions like hospitals, nursing homes,
assisted living facilities, senior centers, and other
institutions.

The creation and updating of a national database,
as well as the hardware and software to self-execute
the monitoring and tracking of medication usage in
conjunction with it, are key. The widespread imple-
mentation of appropriate prescription criteria and
computerized decision-making, prescription-check-
ing, and cross-checking systems would improve the
appropriateness and safety of drug administration
to the elderly.

* And, finally, legislation requiring mandatory e-
prescriptions linked to this database.

Conclusion

The problem of medication error in the elder popula-
tion is already a major health issue. Ever-increasing life ex-
pectancies mean that it is likely to become an even bigger
problem unless immediate steps are taken. Implementa-
tion of these recommendations can help reverse the trend.

Disclaimers

Nothing in this article is to be considered medical
advice, and no steps or refraining from steps should be
taken based on this article, which presents only general
information. If you suspect that you or your loved one has
been exposed to medication error, or have any questions
related to same, go to an emergency room or consult your
doctor immediately.

All brands, trademarks, copyrights, and other intel-
lectual property rights related to the products and ser-
vices mentioned in this article are the property of their
respective owners, and are referred to by their commonly
known trade names for clarity. No product or service
mentioned in this article is endorsed by the author or
publisher of this article.

Neither the New York State Bar Association nor this
periodical has adopted any position on the issues dis-
cussed in this article; nor do they take any position on
any of the proposed legislation discussed. The views
expressed in this article are those of the author only.
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Senior Member Spotlight: Robert J. Kurre

Interview by Katy Carpenter

QWhere are you from?

AI was born in Brooklyn, New York. My
family lived in Ridgewood, Queens at the
time. When I was three years old, my family
moved to Long Island. I have lived on Long
Island ever since.

Where is your favorite place you've
traveled to?

A A tie between Italy, the Hawaiian is-
lands, and Disneyworld.

Q How many kids do you have (family)?

A I have two daughters, Amanda, age 7, and Sophia,
age 5. ] am married to Deborah, who holds a master’s
degree in social work but has become the chief executive
officer of our home.

Q What's your favorite part about your job?

A I'like relating to my clients and making a differ-
ence in their lives. I also enjoy the intellectual challenge
of practicing elder law and trusts and estates law. I also
like the camaraderie of the Elder Law and Special Needs
Section. I have made many friends and always feel re-
energized whenever I attend Section meetings.

Tell me about a project or accomplishment that you
consider to be the most significant in your career.

A In 2004, I served as the Vice Chair of the Elder Law
Section’s Long Term Care Reform Committee whose Jan-
uary 2005 report served as the framework for innovative
solutions to long-term health care issues in New York.

Q Have you had any turning points in your life?

Robert J. Kurre

A In 2000 after practicing commercial
litigation, bankruptcy, and insurance law
for almost ten years, I decided to switch

to elder law and trusts and estates law.

I obtained a position as an associate at a
leading elder law firm where I gained sig-
nificant experience. I have never looked
back at the switch because it has been very
rewarding.

Q Where do you see yourself in five
years?

A Pretty much where I am now except
with more gray hair! I feel my practice is go-
ing well and it is where I want it to be. My daughters will
be approaching their teenage years so I will brace myself
for the impact that will have on my wife and L.

Q What did you want to be when you were 13?

A I wanted to be a professional baseball player. I
played on my high school baseball team but didn’t make
it beyond that because I couldn’t hit the curveball.

Are there hobbies you look forward to on the week-
ends?

A I am an avid reader and enjoy spending time with
my daughters and wife. I especially enjoy going on hikes,
golfing, the beach, and traveling. I also hold a black belt
in Chinese Kenpo karate.

Q Have you ever been given advice that you remem-
ber?

A One piece of advice that comes to mind is being a
person of integrity means acting the same way whether
or not someone is watching you. When it comes to mar-
keting a law practice, I received advice that the best form
of marketing is doing good work and treating people
fairly.
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Q Do you have any words used to describe yourself?

A I am family-oriented. My wife and daughters come
first. I think I'm also good natured and try to see the
good in people and situations. I am inquisitive and en-
joy learning not only about the law but many things in
life.

What advice do you have for attorneys starting to
practice in the areas of elder law and special needs?

A It’s a great area to practice if you enjoy helping
people. Get involved in the Elder Law and Special Needs
Section. Attend the meetings and continuing legal edu-
cation classes, participate in the Communities, study

the law and ask a lot of questions. Take advantage of the
resources available to you. When I first transitioned into
elder law, I signed up for just about every course or semi-
nar I could find related to the area. I also shortened the
learning curve by listening in my car to many hours of
recordings from continuing legal education courses.

Q Is there anything else you want people to know
about you?

A I have made practice management a focus. I realized
early on that I needed to work smarter and not harder.
This has made a huge impact on my practice and also al-
lowed me to have a much better quality personal life. I
encourage everyone to put an emphasis on practice man-
agement to run their practices efficiently.
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The Legal Intersection of Inheritance and Disability:

A Primer

By Regina Kiperman and Naomi Levin

Picture John. John has had a difficult life and, now
that he is dead, will have a difficult estate to settle, due
mostly to the composition of his family. John is sur-
vived by four siblings. One of John’s siblings is miss-
ing, the other in jail, the third (the nominated executor)
was involved in a tragic accident and now has a court-
appointed guardian of the person and property, and the
fourth—the baby, if you will—happens to be 13. In short,
John’s estate is a recipe for disability disaster.

Commencement of Proceeding

The first issue is who can commence this proceed-
ing? Although the nominated executor is incapacitated,
the nominated executor’s court-appointed guardian may
commence the probate petition.! (Incidentally, the court-
appointed guardian would also be able to commence an
administration proceeding if John had died intestate.?)

When an estate proceeding is commenced, the Surro-
gate’s Court must (i) acquire jurisdiction over all interest-
ed parties; and (ii) ensure that the rights of all interested
parties are adequately protected. When an interested
party is under a disability, the court takes certain precau-
tions. A person under a disability is defined in New York
Surrogate’s Court SCPA 103(40), and includes five groups
of people: (a) an infant, (b) an incompetent, (c) an inca-
pacitated person, (d) unknown or whose whereabouts are
unknown, or (e) confined as a prisoner who fails to ap-
pear under circumstances which the court finds are due
to confinement in a penal institution.

Jurisdiction

The second issue is how the court can acquire juris-
diction over interested parties, including those under a
disability. The court obtains personal jurisdiction over
all of the parties by ensuring they are either served with
process, sign a Waiver of Process and Consent to Probate,
or make an appearance.’

Service of Process

In Surrogate’s Court, process is typically made by
distribution of a Citation to the interested parties* in the
manner authorized by the court.® With few exceptions, a
person under a disability should still personally receive
process. If the disabled person has a guardian, then the
Citation is issued to both the disabled person and the
guardian, or person concerned with the disabled person’s
welfare.® In our case at hand, John’s incarcerated brother
would be served personally; the warden of the prison
would also be served.

Regina Kiperman Naomi Levin

Exceptions to personally serving the person under
a disability are where the person cannot be found. In
this case the court typically requires an affidavit of due
diligence and may then authorize an alternative method
of service, including, but not limited to, service of citation
by publication.” The fiduciary of John's estate will need
to prepare an affidavit, explaining the efforts taken to
find John’s missing brother.® Another exception is where
the disabled person is an infant under the age of 14 and
residing with the petitioner, in which case no service is re-
quired upon the infant.? John’s 13-year-old brother, there-
fore, may not need to be served if he is residing with the
Petitioner (who, in this case, would be John's executor).

Waiver and Consent

Typically, and depending on the type of disability, a
person under a disability cannot sign a waiver and con-
sent. However, if a person under a disability was, during a
period of capacity, able to nominate an attorney-in-fact un-
der a Power of Attorney, then the agent under the Power
of Attorney could execute the Waiver of Process and Con-
sent to Probate on behalf of the disabled person so long as
the agent was given the specific authority to execute such a
document in the Power of Attorney document and provid-
ed that the Power of Attorney is recorded with the court.!
If the person under a disability has a guardian, then the
guardian can also execute a Waiver and Consent provided
that the guardian submits an affidavit to assure the court
that, in essence, the guardian does not have a conflict.!!

Appearance

A person under a disability may make an appearance.
An infant or an incapacitated person may appear by their
guardian.'? Hence, if a disabled individual is to receive
an inheritance, one of the options is to petition the court
for the appointment of a guardian for that person and
for that person’s property (SCPA Article 17 (for infants),
SCPA 17A (for developmentally or intellectually disabled)
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or Mental Hygiene Law Article 81 (for incapacitated indi-
viduals)). The theoretical benefit to the appointment of a
guardian would be the familiarity of the person serving
as the guardian (rather than a completely independent
court appointed Guardian ad Litem (“GAL”). Once a
guardian is appointed, that guardian would then have
standing to make an appearance on behalf of the disabled
individual and protect the disabled individual’s interests.
Although a parent is a natural guardian of an infant, a
parent may not always be able to appear on behalf of the
infant child because of possible conflicts of interest. (For
example, if John’s parents were alive, it could be conceiv-
able that the parents would not be able to speak for the
minor child, even if appointed his guardian, if the par-
ents were planning to contest the validity of a will, which
would then put the infant child’s share in jeopardy).

Guardian ad Litem to Protect the Disabled
Person’s Interests

Where the disabled person does not have a guardian,
the appearance shall be made by the GAL.!3Although a
GAL may be nominated and appointed by an infant who
is over the age of 14,!* the court may deny the nomina-
tion where there is a conflict of interest.!> A GAL may
also be appointed by the court.!® A GAL shall be an attor-
ney admitted to practice in the state of New York.!”

There are circumstances where the court does not
need to appoint a GAL. These are set forth in SCPA
403. Generally, a GAL is not as necessary where the
disabled beneficiary would receive the same or greater
than he would receive in intestacy. For example, if John
bequeathed his 13-year-old sibling a quarter of the estate,
a GAL would probably not be appointed. However,
if John bequeathed his 13-year-old sibling 1/10 of the
estate, a GAL may be appointed to determine whether to
contest the bequest. A GAL is also not appointed where
the assets of the estate are less than $50,000 and the sole
beneficiary is the surviving spouse.!®

The GAL serves as the fiduciary for the disabled
person for this proceeding and is therefore empowered to
submit moving papers and request additional informa-
tion from the parties. Typically, the GAL will review the
court file, confirm that jurisdiction is complete, speak to
the relevant parties, investigate the circumstances, and
submit a report to the court. The GAL may file objections
to a will, or engage in pre-objection discovery (routinely

known as 1404 depositions and discovery). The GAL may
also assert the surviving spouse’s right of election.!? If
the failure to exercise the right of election would impact
the surviving spouse’s eligibility for Medicaid benefits,
then the GAL has a duty to seek approval to elect.? If a
Guardian ad Litem appears, the disabled person can still
be heard. A GAL cannot enter a settlement over the objec-
tions of the disabled person.?!

Once the GAL writes the report and a decree is
entered, the GAL is discharged. The court will direct the
payment of the GAL's fees—be they from the estate, from
the petitioner—or from any other party.?

Even though a GAL is appointed to represent the
person under a disability, this appointment is temporary.
If the disability persists beyond the proceeding, then the
appropriate party will need to petition for either a limited
or permanent guardian under SCPA Article 17, Article 17A,
or Mental Hygiene Law Article 81. In John's case, a GAL
is virtually unavoidable for the missing beneficiary/dis-
tributee. The GAL for the 13-year-old can be avoided if the
13-year-old resides with the nominated executor, who, in
this case, is himself represented by this Article 81 Guardian.
The prisoner could expedite matters by appointing some-
body to act as his GAL, or, better yet, getting out of prison.
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Securing Medicaid Benefits for Those With an

Immediate Need
By Deidre M. Baker

Remaining safely in the community
for as long as possible is a goal for most,
if not all, seniors. In order to achieve this
goal, many seniors and their families look
to Medicaid to provide home health aides
to assist the senior with his or her activities
of daily living. These home care services are
often called personal care services (PCS).
Personal care services are defined as as-
sistance of a personal care aide with nutri-
tional, environmental support, and personal
care functions. “Such services must be
essential to the maintenance of the patient’s
health and safety in his or her own home”
ordered by the attending physician, based on
an assessment of the patient’s needs and of the

appropriateness and cost-effectiveness” of services.!

While the Medicaid program and its services allow
many individuals to stay in the community, the program
has its drawbacks. People who apply for Medicaid in or-
der to finance home care services often face delays in the
application process, as well as facilitating services once
the application is approved. The application and approv-
al process was further complicated with the introduc-
tion of Managed Long Term Care (MLTC), which now
requires the applicant be evaluated through the Conflict
Free Evaluation and Enrollment Center (CFEEC), run
by New York Medicaid Choice, before a referral can be
made to a MLTC.

The time between submitting an application seeking
long-term care services and the start of the services can
drag on for several months. This delay is problematic
for Medicaid applicants in the community as services
are not administered until the application has been ap-
proved, and an assessment to determine if the applicant
is in need of home care has been conducted. This is in
contrast to Medicaid applicants in a nursing home since
skilled nursing facilities routinely provide services while
the applicant is “Medicaid pending.” Unfortunately,
many families lack the financial resources to privately
pay for home care while the Medicaid application is
pending.

“Immediate Need” Procedures Address Medicaid
Delays

Consumer advocates have long been concerned
about the delay in receiving home care services through
the Medicaid program. As a result, a lawsuit was filed
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in 2007 regarding the delay in receiving
personal care services, and is still pending
today.? The suit asserts that when there is an
”“immediate need” for home care services,
Medicaid services must be authorized while
a Medicaid application is pending. The
lawsuit focuses on Medicaid personal care
services, and was brought before the transi-
tion to Managed Long Term Care. Since the
lawsuit was filed, the legislature has repeat-
edly amended the state law upon which

the lawsuit is based, most recently in April
2015.3

On April 1, 2015 New York enacted a
law that addressed the long delays in the home
care Medicaid context. The law requires the State Med-
icaid agency to set up procedures for Medicaid applica-
tions to be processed and approved in seven calendar
days if there is an “immediate need” for PCS or services
through the Consumer Directed Personal Assistance
Program (CDPAP).* After requesting and fielding com-
ments from the public, it took the State over a year to set
up and implement these new procedures. In July, 2016,
the New York State Department of Health issued an Ad-
ministrative Directive setting forth the requirements and
procedures for expedited Medicaid eligibility determina-
tions for New York Medicaid applicants/recipients who
have an “immediate need” for PCS or services through
CDPAP?

CDPAP is a Medicaid program in New York State
that provides an alternative way of receiving home care
services, where the consumer has more control over who
provides the care and how it is provided. The consumer
can hire almost anyone, including any family members,
except his or her spouse. A special benefit of CDPAP is
that CDPAP aides may perform “skilled” care that oth-
erwise may only be performed by a nurse; these services
cannot be performed by a typical home health aide under
the Medicaid program.

How to Apply for Medicaid if There Is an
Immediate Need for Personal Care or Consumer-
Directed Services

Before the local Department of Social Services will
determine if an individual has an immediate need for
home care services, the applicant must meet the follow-
ing conditions: (1) have an immediate need for Personal
Care or Consumer Directed Personal Assistance Services;
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(2) have no informal caregivers who are able or willing
to provide personal care services; (3) have no home care
agency providing needed assistance; (4) does not have
third party insurance or Medicare benefits available to
pay for needed assistance; and (5) does not have adap-
tive or specialized equipment or supplies in use to meet
the need for assistance, or has adaptive or specialized
equipment or supplies that cannot meet the need for
assistance.®

An applicant must indicate that he or she meets these
conditions by completing the OHIP-0103, “Immediate
Need for Personal Care Service/Consumer Directed Per-
sonal Care Services: Informational Notice and Attestation
Form.” In addition, the Human Resources Administra-
tion developed a transmittal form that was intended to
facilitate the requests for immediate need by consumers.
The transmittal form must be accompanied by the other
required documentation, which varies depending on
whether the consumer is already a Medicaid recipient,
needs to upgrade his or her Medicaid benefits to include
long term care services, or is a first time applicant. The
varying requirements are documented on the transmittal
form.”

In addition to the Attestation of Immediate Need,
all applicants must submit either a Medical Request for
Home Care® or a physician’s order outlining the need
for home care, as well as an Authorization for Release of
Health Information Pursuant to HIPAAA®. The authori-
zation is needed so individuals other than the consumer
can contact Medicaid regarding the application. As a
practice tip, a detailed cover letter should also be submit-
ted, including an explanation of the immediate need and
a list of all documents submitted.

If the consumer is already a Medicaid recipient, but
he or she is now seeking community based long term
care, a completed Access NY Supplement A'? detailing
the consumer’s resources must be submitted. Consumers
without active Medicaid benefits must submit a com-
pleted Access NY Insurance Application in addition to
the Access NY Supplement A. It is recommended that
all documents submitted to the local Medicaid office
be done via certified mail in order to receive proof of
receipt.

Procedures Once the Medicaid Application Has
Been Submitted

The Immediate Need Request packages are time
stamped in order to establish the date received by the

Local Department of Social Services (LDSS); the expedited
processing begins the first calendar day after receipt of all
the necessary documents; this is referred to as day one.!!
Within four calendar days after receipt of the package,

the Home Care Services Program (HCSP) will review the
documents to determine if the application is complete. If
the review determines that the package is incomplete, a
written notice will be sent to the applicant outlining what
documentation is missing and provide a due date for
submission.

Within seven days of receiving a complete Medicaid
application, the local Medicaid office must reach a deter-
mination as to eligibility for Medicaid benefits. Within
twelve days of receiving a complete Medicaid application
and determining that the applicant is eligible for Medic-
aid, the local Medicaid office must conduct a social and
nursing assessment of the client, determine if the ap-
plicant is eligible for personal care or consumer directed
services, authorize the services, and notify the applicant
the services authorized.!?

Once the services have been authorized, the Medicaid
office must assign the case to either a Medicaid agency or
a CDPAP fiscal intermediary and arrange for the services
to be provided “as expeditiously as possible.”!3 After the
home care services have been in place for 120 days, the
consumer will receive a notice from New York Medic-
aid Choice detailing the requirements for enrolling in a
MLTC.
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New Member Spotlight: Scott B. Silverberg

Interview by Katy Carpenter

Q Where are you from?

A Long Island, more specifically East Wil-
liston—North Nassau County. Happily born
and raised.

Q What do you like about the area and
community you serve?

A It's home to me. It’s where I grew up—I
work about two miles away from my child-

hood home. I like that there are kind people

and a diverse neighborhood with normal, hard-
working people.

Q Where is your favorite place you've traveled to?

A I've traveled all over the country but little inter-
nationally: San Francisco, San Diego, Seattle, Florida,
Detroit, D.C., Philly, Boston, Israel, England, Amsterdam
and the Caribbean. I would say my two favorites are San
Francisco and D.C.—I love the food, they’re different,
cool cities!

Why did you choose to practice in the areas of law:
Estate Planning, Elder Law & Special Needs Planning?

A Simple answer: it’s what my dad does and I work for
him. Now that I've been practicing, I can’t imagine work-
ing in any other area. I enjoy what I do and I'm happy
every day. Clients are from my area and I enjoy getting to
be there for friends and family through difficult times in
their lives or helping to plan for their future.

Q How is it working with your dad?

A It has its ups and downs but it’s always interesting.
I work with clients and want to prepare for those above
and below them and we work with families from genera-
tion to generation so it’s a great feeling to be doing the
same with my dad.

Q What's your favorite part about your job?
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A I'd say the client interaction. Whether
it’s finalizing and signing their wills or get-
ting someone approved for Medicaid, I enjoy
seeing their relief. It’s as if you see and feel
the weight coming off their shoulders.

Tell me about an accomplishment that
you consider to be the most significant in
your career thus far.

A I’'m on the edge of finishing a long-
term care matter for a family whose estate
plan I completed. Now both mom and dad
are placed in a nursing facility and I've helped
mom’s Medicaid application be approved and now I'm
working on dad’s application. I've been with the family
from the estate planning to the long-term care stage.

Q Have you had any turning points in your life?

A It’s more of a long-arching turning point: one of my
closest friend’s dad, who had a great influence on me
growing up, was diagnosed with cancer two years ago. |
was able to meet with them in the hospital to set up a will
and put an estate plan in place to protect his assets. He
passed away a few weeks later and I assisted with the es-
tate administration. This was so personal to me and for a
family that had an influence on my earlier life, so I know
I'm in the right area of law.

Q Where do you see yourself in five years?

A Definitely continuing to do this work. Both politi-
cally and professionally, I don’t know what it will bring
or what we’ll be able to do or what Federal laws may
change, but I know the landscape of what we do will
evolve.

Q What did you want to be when you were 13?

A President or General Manager for the New York Jets.
There’s a joke amongst my family and friends that there
comes a day in every young, Jewish boy’s life that they
learn they have a better chance to run a team rather than
play for one!
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Are there hobbies you look forward to on the week-
ends?

A My biggest hobby is sports. I am a huge Jets and
Mets fan, and I love both going to games and watch-
ing on TV. I go to all of the Jets home games, and when
they’re on the road I always have friends over to watch
the day’s games. I also love cooking, which tends to
work its way into my sports hobby as well.

I have a wide range of hobbies. I enjoy going to the mov-
ies or going to musicals, plays and concerts. I also enjoy
going to museums in the City or hanging out in the park.
I enjoy cooking but I do that as much during the week as
I do on weekends. I like to enjoy whatever the City has to
offer with friends.

Q Have you ever been given advice that you remem-
ber?

A Not directly, but my grandmother has always shown
me the importance of being honest and doing what’s

right. She will fight for when she is wronged, but she will
also tell the waitress if something was left off the check
when we go out to eat. She has always been an example
of doing what is right, whether it’s good for you or not.
Her example is the best advice I've ever gotten.

Q Do you have any words used to describe yourself?
A Joyful and caring.

Is there anything else you want people to know
about you?

A I believe it’s important to find a time to laugh and
enjoy things given the morbidity of what we do for work.

We can help.
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New York NAELA Niche:

Are We Now ABLE to Forget About Special Needs Trusts?

By Robert P. Mascali

Introduction

NO!...but the decision whether to fund
an account under the ABLE Act! and/or to
utilize a special needs trust now requires
an in-depth analysis of many factors when
planning is being considered for a person
with a disability. In addition, the recent en-
actment of the Special Needs Fairness Act?
now expands considerably the ability for
competent disabled beneficiaries to estab-
lish their own special needs trusts.

In December 2014, the Achieving a
Better Life Experience (ABLE) Act was

gardless of whether the funds were depos-
ited by the beneficiary or came from a third
party.® Furthermore, the money in ABLE ac-
counts does not count against the person’s
eligibility for Supplemental Security Income
(SSI), Medicaid, Supplemental Nutrition As-
sistance Program (SNAP or “food stamps,”)
Section 8 housing, and other means-tested
public assistance programs.

2. The Basics of Special Needs Trusts

Pooled Special Needs Trusts

There are two different types of pooled

signed into law by President Obama and
authorizes the states to adopt individual
ABLE programs. The ABLE Act allows contributions to
be made to tax-advantaged ABLE Act 529A accounts

to pay for qualified expenses for individuals who are
disabled. Many states are working toward implementa-
tion as the Internal Revenue Service has encouraged
states to quickly establish their ABLE programs. As of
the writing of this article there are 17 states that have
implemented ABLE programs and most of them allow
deposits from out-of-state residents. For an updated list
and comparison of the various programs you can go to
www.ablenrc.org.

1. The Basics of the ABLE Account

In general, ABLE accounts are similar to the tuition
accounts allowed under the IRS Code Section 529 except
that they are limited to individuals with a disability that
manifested itself before the age of 26. Take note that the
account does not need to be set up before age 26, only
that the disability began before that age. There can only
be one ABLE account for a beneficiary and under cur-
rent law the maximum amount that can be deposited
into such an account during any year is $14,000, and the
maximum amount is the ABLE account state’s cap for the
traditional 529 Plan. The funds accrue income-tax-free
and can be used for a range of expenses related to the dis-
ability of the beneficiary such as transportation, housing,
education, assistive technology and basic living expenses.
For a beneficiary receiving Supplemental Security Income
(SSI), if the account exceeds $100,000, there will be a sus-
pension of their SSI. However, there is no effect on ben-
efits under the Medicaid program, even if a beneficiary is
also on SSI that is suspended because the account exceeds
the $100,000 limit. Upon the death of the beneficiary or
termination of the account, there is a payback required
for benefits received under the Medicaid program, re-
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trusts: The first party pooled trust permitted
under federal law [42 U.S.C. 1396p (d)4(C)] and
funded with assets—usually cash—belonging to the indi-
vidual with a disability, and the third party pooled trust,
which has no predicate in federal law but essentially has
the same characteristics but which is funded with assets
belonging to someone other than the beneficiary, usually
a family member or close friend. Other than the source of
funds which then dictates the disposition of the funds that
remain upon termination, both the first and third party
pooled trusts are for the benefit of a person with a dis-
ability and otherwise share similar characteristics, briefly
summarized as follows:

1. The funds are administered by a non-profit orga-
nization according to the terms of a Master Trust,
with the assistance of a financial institution for the
management and investment of the funds;

2. The funds are pooled together for investment
and efficiency but each beneficiary has a separate
sub-account;

3. The funds are disbursed by the administrator for
the benefit of the beneficiary, almost always to third
party vendors and service providers;

4. The administrator fulfills reporting requirements
to public agencies that provide benefits to the
beneficiaries;

5. The administrator provides periodic accountings to
the beneficiaries.

6. The administrator distributes the funds remaining
upon termination in an appropriate fashion:

(a) In the first party pooled trust the remaining
funds are either retained by the nonprofit for
the benefit of other disabled individuals or
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to the extent that they are not so retained the
remaining funds are used to satisfy any pay
back required by the state Medicaid program
or programs if the beneficiary received services
from different states. (NOTE: While New York
currently permits all of the remaining funds to
be retained by the nonprofit, other states have
different rules and requirements as to a
possible payback for Medicaid from the pooled
trust remainder funds.)

(b) In the third party pooled trust, since there is no
requirement for a payback for Medicaid
because the funds came from a third party, the
remaining funds are disbursed according to
the terms agreed upon by the nonprofit and
the grantor at the time the trust was
established.

For a list of the various pooled trusts you can visit
www.specialalliance.org.

First Party Special Needs Trust

This type of trust is authorized by federal law found
at 42 U.S.C 1396p(d)(4)(A) for a person with a disability
as defined by the Social Security Law* who is less than
65 years of age. Unlike the pooled trust under (d)(4)(C),
which contains no age restriction and which is governed
by the terms of a Master Trust, this type of trust requires
the assistance of counsel in preparing the trust document,
which must contain the required elements of the federal
statute, the most important of which being that the funds
must be used solely for the benefit of the disabled benefi-
ciary and that the trust must contain a provision requir-
ing that any funds remaining upon termination of the
trust must first be used to satisfy any Medicaid payback.
While practitioners are free to include many other provi-
sions in the trust, care must always be taken to ensure
that the trust will not run afoul of the requirements for
Medicaid and, if applicable, the Social Security Admin-
istration for those beneficiaries who are receiving SSI.
For this reason, some practitioners prefer to utilize the
trust contained in Matter of Morales® with some modifica-
tions to comport with the current provisions of the NYS
Estates, Powers and Trusts Law, 7-1.12 and applicable
regulations. Until recently this type of special needs trust
could only be established by the parent, grandparent or
guardian of the individual with a disability or through a
court proceeding, but as a result of the enactment of the
Special Needs Fairness Act®, the trust may now also be
established by the individual provided he or she possess
the requisite capacity.

Third Party Special Needs Trust

This type of trust has no corresponding federal
statute mandating the required terms of the trust; in New
York State the concept of a third party special needs trust
has existed since 1978 when Bronx Surrogate Gelfand,
over the objections of the New York Attorney General,

approved a testamentary trust established by a parent for
a child who was then a 77-year-old resident of Rockland
State Psychiatric Hospital (see In re Escher Trust at 94
Misc.2d 952) The trust that was approved provided for
totally discretionary distributions for the benefit of that
child during life with the remaining funds being distrib-
uted to other beneficiaries. This case and others gave rise
to the New York statute, EPTL 7-1.12, which originally
dealt with only the third party trust but is also now ap-
plicable to first party trusts.” Other than the general terms
of the statute, there are no specific requirements for this
type of trust and care must again be taken to ensure that
the terms of the trust will not impair the beneficiary’s
ability to receive public benefits. The third party trust

is either created inter vivos by the third party, although
funding may be immediate or delayed to a future date, or
the special needs trust can be testamentary and funded
though the testator’s probate estate. In either event, since
the funds that are deposited into the trust are not funds
to which the beneficiary is otherwise entitled, there is no
requirement for a payback to Medicaid and the grantor/
testator is free to direct the remainder to beneficiaries of
his/her choosing.

3. Considerations When Deciding Whether
to Use an ABLE Account or a Special Needs
Trust...or Both

Age

Clearly the determinative factor is going to be the age
of onset of the disability of the prospective beneficiary
as ABLE accounts are limited to those individuals who
became/become disabled prior to age 26. It is important
to reiterate that the age consideration is NOT how old
the individual is at the time of the establishment of the
ABLE account—rather it is the age when the disability
presented itself. As for the different types of third party
special needs trusts and the pooled first party special
needs trust, there are no age restrictions but the first party
special needs trust cannot be established for a beneficiary
over the age of 64.5

Disability
For ABLE accounts, the law requires that the person
for whom the account is set up must either be receiving
certain public benefits because of blindness or disability,
or the person will need to be able to provide a written
signed documentation from a licensed physician certify-
ing blindness or a “physical or mental impairment which

results in severe functional limitations” or other specified
conditions.’

The federal statute that permits a special needs
trust under either (d)(4)(A) or (d)(4)(c) requires that the
beneficiary of the trust must be disabled according to the
definition contained in the Social Security Act.!

The requirement for a disability under either a pooled
or non-pooled third party trust is not quite as definitive.
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Often these third party trusts are utilized for an indi-
vidual who is, or may be, receiving benefits now or pos-
sibly in the future, someone who is borderline disabled,
or an individual who might transition on and off public
benefits based upon their physical or mental condition at
the time. If the qualitative tests for “disability” cannot be
satisfied for an ABLE account or a first party pooled or
individually established special needs trust, then the only
option may be a third party special needs trust.

Who Can Establish and Fund the Account or
Trust?

An ABLE Account can be established by the ben-
eficiary of the account or by a beneficiary’s parent, legal
guardian or agent acting pursuant to a power of attorney.
The funds can come from either the account beneficiary
or any third person (including an individual, trust, estate,
partnership or corporation) but the annual limit is a total
of $14,000 from whatever source.

A third party special needs trust or pooled special
needs trust can be established by any person other than
the intended beneficiary and it can be funded by any
third party with no monetary limitation. However, in
New York a special needs trust cannot be funded directly
or indirectly by a person with a legal obligation of sup-
port to the beneficiary or by someone with a financial
obligation to the beneficiary at the time the beneficiary is
receiving or applying to receive public assistance.!!

As a result of the recent enactment of the Special
Needs Fairness Act, either the pooled or non-pooled first
party special needs trust can now be established by the
beneficiary, a parent, grandparent, legal guardian or a
court, also with no monetary limitation. As mentioned
above, there is still a distinction between the pooled
and non-pooled in that there is no age limitation on the
beneficiary for a (d)(4)(C) but under (d)(4)(A) the special
needs trust beneficiary cannot be age 65 or older.

What Types of Expenses Can Be Paid?

The ABLE Act lists certain “qualified disability ex-
penses” that can be paid, and while the list is not exhaus-
tive the expenses must be related to the disability of the
beneficiary. To the extent that expenses are paid that are
found to be “non-qualified” they will be subject to federal
income tax and a 10% penalty.

Both the third party and first party special needs
trusts and pooled trusts offer some more flexibility as to
permissible expenses since there is no specific require-
ment that the expenses be “related” to the disability of
the beneficiary. That being said, disbursements are for
goods and services that will enhance the quality of life of
the beneficiary while protecting public benefits. In all first
party trusts the expenses must be for the sole benefit of
the beneficiary.

What Happens to the Funds in the Account or
Trust Upon Termination?

As mentioned at the outset of this article, one of the
most significant, if not the most significant, aspect of the
ABLE account is that upon the termination of the account
there is a required payback for Medicaid received by the
beneficiary, but the payback is limited to the time the
account was established. Additionally, there is no distinc-
tion made as to the source of funds and unlike the third
party trusts, the payback is from all funds remaining
regardless of the source.

In the third party special needs trust and pooled
trusts there is no Medicaid payback and the grantor is
able to designate the remainder beneficiaries. Some of the
third party pooled trusts have provisions providing for
the retention of some portion of the remaining funds and
inquiry of the pooled trust administrator as to the policy
on remainder funds is always recommended.

In the first party special needs trust there must be a
provision requiring a payback to Medicaid for benefits
received by the beneficiary during lifetime—not merely
from the time the trust is established.'? As for the first
party pooled special needs trust, the remainder funds can
be retained by the nonprofit administrator of the pooled
trust for the benefit of other disabled individuals, but the
policies differ among the various states and once again
inquiry is always recommended.

4. Some Practical Advice

A major benefit afforded to individuals with dis-
abilities under the ABLE Act is the treatment it affords
disbursements for shelter expenses, including rental
payments. Under the SSI program when payments for
rent and other shelter expenses are paid by a third party,
the SSI recipient’s monthly SSI payment is reduced by an
amount up to one third of the monthly amount. How-
ever, payments for rent and other shelter expenses from
an ABLE account are considered payments by the indi-
vidual regardless of the source of the funds that went into
the ABLE account. In other words, if a parent paid the
rent for a child on SSI, the monthly SSI benefit would be
reduced. However, if the parent deposits the same funds
into the ABLE account and the child or other permitted
signatory on the ABLE accounts uses those funds in that
same month to pay rent there is no reduction of SSI or
income tax implication. Similarly, if the payments into the
ABLE account come from a trust there would be no re-
duction. Therefore, coordination between a special needs
trust and an ABLE account can be a very helpful plan-
ning device and all attorneys should consider including
provisions in their trust documents that permit disburse-
ments into an ABLE account. (Although not germane to
the topic of this article, practitioners should also consider
similar language allowing transfers to ABLE accounts
when drafting powers of attorneys and other documents
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for parents or loved ones who are planning for an indi-
vidual with a disability.)

Similarly, using an ABLE account in marital support
matters so that payments are made to the ABLE account
by the parent/spouse can also afford the beneficiary the
same level of monetary protection against a SSI reduction
in the monthly amount.

Some practical concerns when considering an ABLE
Account in lieu of a special needs trust:

¢ The requirement for a Medicaid payback even
where the funds come from a third party;

e There can be only one account per beneficiary and
there are annual and lifetime limits;

¢ The potential for over funding of the account
by generous but uninformed family members
and friends leading to income tax issues for the
beneficiary;

¢ Ensuring that distributions from the ABLE account
are for Qualified Disability Expenses and that all
distributions are properly documented;

* Depending upon the particular individual there
may be the possibility of fraud, undue influence
and exploitation.

Conclusion

As can be seen from the above discussion, the avail-
ability of ABLE accounts has drastically changed the
special needs planning landscape for individuals with
disabilities and provides many new opportunities and
challenges. However, it is also clear that there contin-
ues to be a need for special needs trusts—individually
established and as part of pooled trusts—and practitio-
ners should be alert to the differences and cognizant of
the interaction of all of these planning devices to insure
the best overall and coordinated plan for their clients and
loved ones.
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ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

Who is eligible?
Are there age
restrictions?

To qualify, an individual
must have a disability
that occurred before age
26 and:

(a) Be able to provide if
requested, written,
signed documenta-
tion from a licensed
physician certifying
blindness, “physical
or mental impairment
which results in se-
vere functional limita-
tions” or a condition
listed on the Social
Security Administra-
tion’s list of compas-
sionate allowances
conditions.

or

(b Receiving or eli-
gible to receive SSI or
SSDI (See POMS SI|
01130.740.)

Designated beneficiaries

can open an ABLE ac-

count by certifying, under
penalties of perjury, that
they meet the necessary
requirements. (See IRS

Guidance, Tax Benefit for

Individuals With Disabili-

ties: IRC Section 529A

January 29, 2016.)

Generally used for
persons who are dis-
abled but may be used
for a beneficiary who is
borderline disabled or is
modestly employed and
not eligible for SSI or
SSDI but may need other
needs based benefits
such as Medicaid, SNAP
or Housing Subsidy.
Some pooled trusts re-
quire that the benefi-
ciary has a disability that
meets the SSA definition
of disability. (See Social
Security Administration’s
Disability Starter Kits.)

There is no age restriction
for the beneficiary.

The beneficiary has a
disability that meets the
SSA definition of disabil-
ity. (See Social Security
Administration’s Disability
Starter Kits.)

For an individual age 64
or younger:

A first party pooled trust
can be established for an
individual with a disability
age 64 or younger.

For an individual age 65
or older:

Further research is rec-
ommended on a state by
state basis.

(See CMS Bulletin, May
12, 2008.)

While most third party
special needs trusts are
established for persons
who are disabled, the
beneficiary does not need
to have a specific disabil-
ity. Families who suspect
that a family member
may need governmental
benefits in the future

can set aside that family
member’s inheritance

in a third party special
needs trust

Self-settled special needs
trust requires a person be
disabled per SSA regula-
tions but the trustee of

a (d)(4)(A) trust can be

a family member, friend,
professional or corporate
trust.

Further research is rec-
ommended on a state by
state basis.

Copyright © 2016 National Academy of Elder Law Attorneys, Inc. Any use of the contents of this publication without the express written permission of the publisher is
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ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

Who can set up and
fund the account?

The beneficiary or des-
ignated beneficiary’s
parent, legal guardian, or
agent acting under power
of attorney can set up the
ABLE account.

Any person can contrib-
ute to the beneficiary’s
ABLE account, including
the designated benefi-
ciary. “Person” is defined
by the IRS to include an
individual, trust, estate,
partnership, associa-
tion, company or cor-
poration. (See POMS SI.
01130.740; 26 U.S.C.
S7701(a)(1).)

The grantor can be
anyone, except the
beneficiary.

Multiple third-parties can
contribute to the trust.

The grantor can be the
beneficiary, parent,
grandparent, court or
legal guardian.

The trust is funded with
the beneficiary’s own
money usually as a result
of a personal injury or
workers’ compensation
settlement, direct in-
heritance, Social Secu-
rity back payment, or an
award of marital property
or spousal support.

Same as third party
pooled special needs
trust.

The grantor can be a
parent, grandparent,
court or legal guardian.
The trust is funded with
funds which belong to
the beneficiary as in the
first party pooled special
needs trust.
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ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

Does the beneficiary
have to reside in
the state where the
program or trust is
located?

Some state ABLE pro-
grams are open for na-
tionwide enrollment while
others require in-state
residency. (See ABLE Na-
tional Resource Center.)

Many pooled trusts
organizations are state-
centric, but there are

a number of national
pooled trust organiza-
tions that serve clients
throughout the United
States.

The Academy of Special
Needs Planners provides
a list of national, re-
gional and state pooled
trusts organizations. (See
ASNP Directory of Pooled

Trusts.)

Same as the third party
pooled special needs
trust.

There are no restrictions
on a third party special
needs trust.

Same as third party spe-
cial needs trust.

Can the beneficiary
have more than one
account or type of
trust?

A beneficiary can have
only one ABLE ac-
count. (See POMS S|
01130.740.)

A beneficiary can have
more than one trust ac-
count. For example, a
beneficiary can have both
a third-party and first-
party trust.

Same as third party
pooled special needs
trust.

Same as third party
pooled special needs
trusts.

Same as third party
pooled special needs
trust.

ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

Are there any
restrictions on
contributions?

A limit of $14,000 per
year or that amount
equal to the annual
federal gift tax exclusion
can be contributed. (See
POMS SI 01130.740.)

Federal law stipulates
that a state’s ABLE plan
set a limit on aggregate
contributions on behalf of
a designated beneficiary,
based on limits set for a
state’s 529 college-sav-
ings plan. (See 26 USC
529A: Qualified ABLE
programs, (b)(6).)

There are no limits on
contributions per year but
no contributions can be
made by the beneficiary
or with funds the benefi-
ciary has a legal right to.

There are no limits on
contributions per year but
contributions can only be
made by the beneficiary
or with funds the benefi-
ciary has a legal right to.

Same as third party
pooled special needs
trust.

Same as first party
pooled special needs
trusts.

Are Medicaid
benefits protected?

A beneficiary can retain
Medicaid as long the dis-
bursements are for quali-
fied expenses and the
account does not exceed
the state’s ABLE plan
aggregate contribution
limit that is adopted from
the state’s 529 college-
savings plan. (See Pub._
L. 113-295, div. B, title
I, §103, Dec. 19, 2014,
128 Stat. 4063 (b)(2);
26 USC 529A: Qualified
ABLE programs, (b)(6).)

A beneficiary can retain
Medicaid as long as all
distributions are made to
vendors or third parties
and cash not distributed
directly to the beneficiary.

Same as third party
pooled special needs
trust.

Same as third party
pooled SNT.

Same as third party
pooled special needs
trust.

80

NYSBA Elder and Special Needs Law Journal | Spring 2017 | Vol. 27 | No. 2




ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

Are SSI benefits
protected?

A beneficiary can retain
SSI as long the disburse-
ments are for qualified
expenses and the ABLE
account remains below
$100,000. If the account
balance goes above
$100,000, then the
individual’s SSI benefits
will be suspended but not
terminated until it falls
below $100,000. (See
POMS SI 01130.740.)

Note that funds from an
ABLE Account can be
used to pay for shelter
expenses such as mort-
gage or rent, home-
owner’s insurance, taxes,
heat, electricity, water,
sewer and garbage pick-
up without resulting in a
one-third loss of SSI.

The trust is set up to pro-
tect SSI benefits. There
are no restrictions on the
account balance in order
to maintain eligibility.
Distributions toward
shelter expenses may

be deemed as in kind
support and result in a
one-third loss of SSI.

There is discretion to
transfer up to $14,000
per year to an ABLE
Account to be used for
Qualified Housing Ex-
penses which may avoid
a reduction in SSI.

Same as third party
pooled special needs
trust.

Same as third party
pooled special needs
trust.

Same as third party
pooled special needs
trust.

Is there oversight

to ensure the funds
are used for the
individual with a
disability in accord-
ance with the rules?

The eligible beneficiary
or person with signing
authority (designated
beneficiary’s parent, legal
guardian, or agent acting
under power of attorney)
will be responsible for
retaining documentation
about disbursements and
will need to categorize

A pooled special needs
trust is helpful when a
parent or other person
wants to leave money
for a disabled individual
but fears the individual
cannot prudently handle
funds on his or her own
or in the case where a
family member needs

Same as third party
pooled special needs
trust.

While SSI, DMH/DDS/
DHS and Medicaid agen-
cies can demand an
accounting of how funds
in a third party special
needs trust are managed,
there is less oversight
than with pooled first and
third party special needs
trusts.

Same as third party spe-
cial needs trust.
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ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

Is there oversight

to ensure the funds
are used for the
individual with a
disability in accord-
ance with the rules?
(cont.)

distributions to determine
federal income tax obliga-
tions. (See IRS Notice
2015-81.)

State reporting require-
ments will vary.

to remain eligible for
needs based benefits.
Those who want to leave
money for the benefit

of a person with special
needs may not want to
burden family members
with trust administration
or may not have friends
or family members able
and/or willing to manage
a special needs trust. In
both cases, the individ-
ual can benefit from the
services of a pooled trust
administrator, regard-
less of Medicaid and
SSI benefit preservation.
The third party pooled
special needs trust offers
an experienced choice
to families when select-
ing a trust administrator
to manage funds left for
the benefit of a disabled
individual.

For clients receiving SSI
and Medicaid benefits,
the pooled trust adminis-
trator provides oversight
so as to not jeopardize
these benefits.

With an individual trustee
or Corporate trustee who
is not familiar with dis-
tribution rules, there is a
greater risk of naive error
which may result in a loss
or diminution of benefits.

ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

Is there oversight

to ensure the funds
are used for the
individual with a
disability in accord-
ance with the rules?

Additionally, the trust
administrator fulfills
reporting requirements
from the state’s Medicaid
office and/or SSA for SSI
recipients.

What type of assets
are accepted?

Cash assets fund an
ABLE account. Real es-
tate or other non-cash
assets are not accepted.
(See 26 USC 529A:
Qualified ABLE programs.)

Cash assets are accepted
to fund the trust. The
funds are pooled together
for investment purposes
and each beneficiary

has his or her own sub
account.

Some pooled trust or-
ganizations may accept
real estate or non-cash
assets.

Same as third party
pooled special needs
trust.

Note: Assets that belong
to the beneficiary or
which he or she has a
legal right to cannot be
commingled with either

a third party pooled or
non-pooled special needs
trust.

Unless a corporate or
other professional trustee
has specific rules regard-
ing what assets can be
held in a trust, there

are no limitations as to
what type of assets are
acceptable.

Restrictions will vary de-
pending on the trustee’s
rules or practices. An
individual trustee may be
more willing to hold real
estate in the trust than a
professional trustee.

Note: Assets that belong
to the beneficiary or
which he or she has a
legal right to cannot be
commingled with either

a third party pooled or
non-pooled special needs
trust.

What are the set up
and ongoing costs?

Fees vary with each
state’s ABLE program.
Set up and ongoing costs
are nominal and are typi-
cally less than those as-
sociated with setting up a
special needs trust.

Enrollment and admin-
istration fees are likely
higher than those associ-
ated with ABLE accounts
but are often lower than
for-profit businesses that
offer trust services.

Same as third party
pooled special needs
trust.

Administration fees will
vary depending on who is
serving as trustee. If an
individual family mem-
ber, he or she may not
charge. There are admin-
istrative costs involved

Same as third party
pooled special needs
trust.
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ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

What are the set up
and ongoing costs?
(cont.)

Management fees for

a pooled special needs
trust can be less than
one percent on an annual
basis. A fee schedule
should be available.

with filing taxes and filing
accountings.

What expenses can
be paid?

Qualified Disability Ex-
penses (QDE) must be re-
lated to the beneficiary’s
disability and include but
are not limited to: educa-
tion; housing*, transpor-
tation, employment train-
ing and support, assistive
technology and related
services, health, preven-
tion and wellness, finan-
cial management and
administrative services,
legal fees, expenses for
ABLE account oversight
and monitoring, funeral
and burial; and, basic
living expenses. *To avoid
any impact to a benefi-
ciary’s SSI benefits, funds
from the ABLE account
used to pay for housing
must be spent within the
same calendar month
that funds are withdrawn
from the account. (See
POMS S| 01130.740.)

Disbursements can pay
for goods and services
that will enrich the quality
of life of the beneficiary
while protecting ben-
efits of SSI and Medic-
aid recipients. There is
greater flexibility in what
the pooled trust can pay
for compared to the ABLE
account since expenses
do not have to be re-
lated to the beneficiary’s
disability.

The following are some
examples: education,
transportation, health
care, cable, phone, inter-
net, employment training
and support, assistive
technology, care provider,
prevention and wellness,
home renovations, legal
fees, hobby, leisure, and
recreation activities, gifts
for others that are given

Disbursements are for
the sole benefit of the
beneficiary and can pay
for goods and services
that will enrich the quality
of life of the beneficiary
while protecting ben-
efits of SSI and Medic-
aid recipients. There is
greater flexibility in what
the pooled trust can pay
for compared to the ABLE
account since expenses
do not have to be re-
lated to the beneficiary’s
disability.

The following are some
examples: education,
transportation, health
care, cable, phone, inter-
net, employment training
and support, assistive
technology, care provider,
prevention and wellness,
home renovations, legal
fees, recreation,

Same as third party
pooled special needs
trust.

Same as first party
pooled special needs
trust.

ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

As stated above, distribu-
tions from an ABLE ac-
count avoids the loss of
one-third reduction in SSI
due to in kind expense
rule. ,

on behalf of the benefi-

ciary, paying for a family
member companion on

vacations or travel or for
family and/or friends to

visit the beneficiary and
all funeral expenses.

hobby and leisure ac-
tivities. Purchasing a pre-
paid funeral is allowed
but funeral expenses are
disallowed following the
death of the beneficiary.

How are funds
disbursed from the
account?

The designated ben-
eficiary or the person
with signature authority
(designated beneficiary’s
parent legal guardian, or
agent acting under power
of attorney) has account
access to make disburse-
ments by check and/or
credit card. (See POMS
$101130.740.)

Named by the grantor, an
advocate is responsible
for making disbursement
requests on behalf of
beneficiary. The advocate
has access to financial
statements and can be
the beneficiary, guardian,
conservator, power of
attorney, family member,
case manager, and/or
someone named who is
familiar with the needs
of the beneficiary. The
PSNT organization makes
payments from a benefi-
ciary’s sub account for
approved disbursements.

Same as third party
pooled special needs
trust.

The trustee has sole
discretion regarding all
distributions from an SNT.
The trustee may consult
with the beneficiary, his
or her representative or
an advocate to determine
goals, prioritization of
needs, wants and what
is affordable given the
amount and type of as-
sets held in the trust.

Same as third party spe-
cial needs trust.

Are contributions
tax-deductible?

Contributions are not
deductible for federal tax
purposes. States may
offer tax incentives for
in-state eligible ben-
eficiaries. (See POMS S|
01130.740.)

Contributions are not
tax-deductible (federal or
state).

Same as third party
pooled special needs
trust.

Same as third party
pooled special needs
trust.

Same as third party
pooled special needs
trust.
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ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

Is the account
revocable?

Once the account is set
up, the funds in the ABLE
account are irrevocable.
Funds in an ABLE ac-
count can be transferred
to another qualifying ben-
eficiary who must be a
sibling, whether by blood
or by adoption (brother,
sister, step-brother, step-
sister, half-brother, and
half-sister). (See POMS
S101130.740)

The trust can be revo-
cable until funded.

The trust is irrevocable.

Same as third party
pooled special needs
trust.

The trust is irrevocable.

How are funds

The investment options

Trust funds are pooled,

Same as third party

The investment options

Same as third party spe-

invested? vary with each state’s or grouped together, for pooled special needs are within the discretion | cial needs trust.
program. The eligible investment purposes trust. of the trustee. General
beneficiary or person and an accounting is trust rules require that
with signing authority can | maintained in each ben- they conform to reason-
change the way funds are | eficiary’s sub account. able prudent person rules
invested no more than Pooling funds can provide regarding investments.
twice a year. Financial for greater investment
records should be made | opportunities and lower
available that document | administrative fees. All
all activity in the account. | earnings based on a
(See 26 USC 529A: beneficiary’s share of the
Qualified ABLE programs.) | principal are allocated to
each beneficiary’s sub
account. Account state-
ments should be made
available to authorized
individuals by mail or via
online access.
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ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

What happens to
remaining funds
upon the death of
the beneficiary?

For a beneficiary who
received Medicaid, an
ABLE account is subject
to Medicaid payback for
medical benefits received
from the time since the
ABLE account was estab-
lished. The claim is lim-
ited to the total amount
of assistance paid by the
Medicaid, less premiums
paid by, or on behalf of,
the beneficiary to a Med-
icaid Buy-In program and
after all outstanding Qual-
ified Disability Expenses
have been paid. (See

26 USC 529A: Qualified

ABLE programs.)

Note: Funds remaining
in the ABLE account can
be used for funeral ex-
penses prior to Medicaid
payback.

For the third-party special
needs trust, there is

no Medicaid payback
requirement.

What happens to re-
maining funds in the
trust upon the death of
the beneficiary varies
greatly among pooled
trust organizations.
Some do not retain any
of the remainder funds
and any remaining funds
will go to the successor
beneficiary(ies) named
in the Joinder Agree-
ment. Others retain

all or a portion of the
remaining funds. Given
this disparity, it is im-
portant to ask what the
remainder policy is when
researching pooled trust
organizations.

Federal law authorizes
pooled trust organizations
to pay back the state(s)
for medical claims paid
by Medicaid on behalf
of the beneficiary during
the beneficiary’s lifetime
or the funds can go to

a nonprofit organiza-
tion. (See 42 U.S.C.
§1396p(d)(4)(C).)

Each nonprofit pooled
trust organization has its
own remainder policy.
Some do not retain any
of the remainder funds
while others retain all or
a portion of the funds.
Given this disparity, it is
important to ask what the
remainder policy is when
researching pooled trust
organizations.

Note: Paying for funeral
prior to Medicaid payback
is not allowed.

There is no pay-back re-
quirement for third party
special needs trusts. The
grantor can designate a
remainder man or can
leave the beneficiary a
limited power of ap-
pointment to designate
a remainder man among
a class of individuals or
charities.

Same as first party
pooled special needs
trust.

Note: Paying for funeral
prior to Medicaid pay-
back is not allowed.

ABLE account

Third party pooled
special needs trust

First party (d)(4)
(C) pooled special
needs trust

Third party (non-
pooled) special
needs trust

First party (d)(4)(A)
(non-pooled) special
needs trust

What happens
if nonqualified
expenses are paid?

Account earnings from
the ABLE account used
for non-qualified disability
expenses will be subject
to federal income tax and
an additional 10 per-
cent federal tax penalty.
Penalties will also apply
for failure to report (See
26 USC 529A: Qualified

ABLE programs.)

Distributions are not lim-
ited to certain qualifying
expenses only but wrong-
ful distributions may
adversely affect benefits.
For a beneficiary receiving
Medicaid and/or SSI, the
individual’s benefits could
be reduced or he or she
may lose eligibility for a
period of time.

Same as third party
pooled special needs
trust.

Same as third party
pooled special needs
trust.

Same as for first party
pooled special needs
trust. However, in some
cases, if a wrongful
distribution is made, it
may sabotage an oth-
erwise well written trust
and cause the trust to
be deemed as an avail-
able asset. As a result, a
beneficiary may lose SSI
or Medicaid.
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