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Message from the Chair

Break Out of Your Office and Flourish in Your
Profession!

What does it mean to “practice law”? If you think
it’s the job you have, the office you are lucky enough to
be sitting in, or the billable hours you have accumulated
that reflect your potential for an end of year bonus and
partnership, then you are missing the point. I person-
ally know what it is like to carry a load of debt from an
educational investment while struggling to raise a young
family, so I am not dismissing the importance of hav-
ing steady employment and a sense of financial stability
so you can cross the finish line—at least with respect to
paying off burdensome school loans.

But practicing law is a profession. Never lose sight
of that and what it means. You have to plant roots so you
can grow in this profession, just like you plant roots in
your community. Think about that—how are you plant-
ing roots in our profession?

This year, the Trial Lawyers Section of the New York
State Bar Association held its annual summer meet-
ing and continuing education event in Hershey, PA. As
Section Chair, I was happy to join other litigators and not
only earn CLE credits for a few hours each morning, but
also connect with litigators both outside and inside my
own firm and find out what is on their minds.

I want to know what they see from their vantage
points throughout our state. What experiences have they
had in courts in different parts of our state that concern
them or that have inspired them? How have they ad-
dressed discovery issues in an ever evolving complex
technologically centered world? What legislative initia-
tives have grabbed their attention and how should mem-
bers of our profession respond in their view? Our bar
association and our connection to our Section provide a
great opportunity to break out of the office and connect
with others on a wide range of subjects that affect all of
us, as well as the future of our profession and society as
a whole. The ultimate experience for a true professional
is to contribute to the advancement of our society as a
whole through active and meaningful engagement in
our own profession.

Our recent trip to Hershey, Pennsylvania, was in-
fused with a powerful educational component. Professor
Patrick Connors, who is an authority on New York civil
practice, provided updates on civil practice and ethics
that alone were worth the expense of a trip to this beau-
tiful venue.

In addition, our CLE program included valuable in-
formation on the use of the internet during jury selection
and how courts and lawyers on both sides of civil cases

are employ-
ing social
media in

the court-
room. Robert
Gibson pro-
vided this
presentation
and it was an
eye-opener
that led to a
discussion
about ethi-
cal concerns
among
attendees.

Insight
on appellate
practice was
provided
by the Hon.
Victoria Graffeo,
Seth Weinberg and
Jacqueline Mouquin.

Noreen DeWire Grimmick

I was invited to speak on employment law issues that
employers in our own profession need to be mindful of.
Again, this topic brought about a good deal of discussion
among attendees both inside and outside of class.

The attorneys who came to our summer event en-
joyed family time with their children, spouses, significant
others and friends on the beautiful grounds of Hotel
Hershey and surrounding areas. Having participated in
the Trial Lawyers Section for a number of years now, the
camaraderie I have with members of this Section across
the state has enriched my professional and personal life.

We also hosted a networking event that took place at
the New York State Bar Association in Albany on the eve-
ning of October 13, 2017, followed the next morning by a
CLE at Albany Law School on the topic of depositions.

Currently taking place are the 2017 Deposition Boot
Camps, co-sponsored by the Trial Lawyers Section and
the Committee on Continuing Legal Education. This
program is being held in multiple locations into early
December.

Section member or not—if you are a litigator or even
“dabble” in litigation—please join us at Section events.
We value your participation and contribution. Grab onto
the opportunity to break out of your office and plant
some roots in your profession! There will be more events
scheduled soon—so stay tuned!

NYSBA Trial Lawyers Section Digest | Fall 2017 | No. 71



Table of Contents

Bridging the Gap: What a New Lawyer Hopes to Gain from the Trial Lawyers

Dorian Simmons

MEET THE SCHOLARSHIP RECIPIENTS OF THE YOUNG LAWYERS TRIAL ACADEMY:

James Healy

Glinnesa D. Gailliard

Top Ten Things New Litigation Attorneys Should Know to Survive Their First Day

Shannon Howley

Reviewed by William G. Bauer

Trial and Error—Pearls of Wisdom from the Hon. Randolph E. Treece, Retired, for
Young Lawyers to Improve Their Advocacy Skills and Avoid Making Mistakes

Clotelle L. Drakeford

N

Message from the Chair..........cccoiiiiiiii e

Message from the Editor ..........ccooeviiiiiiiiiiiiiiii s

SOCTIONY ettt ettt et ee e et ee e e e e e e e e e e e e e e e e et et et et et et et et —————————————————————————————————————

Trial Academy: Putting the Practical into Practice...........cccooviiiiiniiiiie,

T11L T COUTITOOMN ettt ettt e e e e e e e e e e e e e e e e e e e e e e s e e e e e e e s e s e e eaaeaaaae e e s e eeaaeesasesesesesesananns

Booxk Review: Business and Commercial Litigation in Federal Courts, Fourth Edition.........

Trial Lawyers Section Summer Meeting Photos...........ccccccooiiiiiiiiiiiiiccce,

Join a Trial Lawyers Section COMMUttEE..........cocoviiiiiiiiiii,

AT TTIAL oottt ee e e e e e e e e e e e e e e e e e e e e e e e e e e e e aa e e e e e e aaeaaeaaaaaeataaa—a—a————————————————————————

Section Committees and Chairpersons...........cccccceueuiiiiiiniiiiiiiiiiicecees
The Trial Lawyers Section Welcomes New Members............ccccoooeiiiiiiiiiicie

Trial Lawyers Section Digest Editor and Section Officers ...........ccccooeiiiiiiiiciiiiiiccne




NEW YORK STATE BAR ASSOCIATION

As a New York State Bar Association member you recognize
the value and relevance of NYSBA membership.

For that, we say thank you.

Your commitment as members has made NYSBA the largest voluntary state

bar association in the country. You keep us vibrant and help make us a strong,
effective voice for the profession.

Sharon Stern Gerstman Pamela McDevitt i

President Executive Director I I I I I
NYSBA

4 NYSBA Trial Lawyers Section Digest | Fall 2017 | No. 71



Message from the Editor

While I wasn’t exactly looking for a new role to
put on my plate, I do want to thank our Chair, Noreen
Grimmick, for entrusting in me the opportunity to serve
as the new editor of the Trial Lawyers Digest. Admittedly,
my only real qualification for the job is my commitment
to our Section.

My mission as the editor is quite simple: To turn
out a quality edition with each publication. Each edition
will provide articles of interest to Section members. The
Digest will continue to highlight our seasoned lawyers,
but in addition will feature younger and more diverse
lawyers. This edition features five younger lawyers of di-
verse backgrounds with tremendous talents and promise
to become bright stars of the future.

One of our featured articles is by one of our most
promising younger lawyers, Clotelle Drakeford. She pro-
vides us with helpful insights to trial practice through
an interview with former United States Magistrate Judge
Randolph F. Treece. Hon. Magistrate Treece was the first
African-American to be appointed to the federal judi-
ciary in the Northern District of New York and the first
person of color to be appointed or elected to the judiciary
at any level, state or federal, in 104 years in eastern, up-
state New York.

The Digest will not only serve as a source of helpful
information to us as trial lawyers, but it will also show-
case activities of the Section. This edition features a lay-
out on our Summer Meeting that took place in Hershey,
Pennsylvania. It also contains two articles by younger
lawyers who attended the Trial Academy that takes place
at Cornell Law School each Spring, sponsored by our
Section over the years and at which many of our Section
members have served as teaching faculty, including me.

Future editions
will feature book
and movie reviews,
major court rulings,
updates in the law,
member highlights
and other content
of interest to our
Section members.
And if you have
other ideas about
what should be
included in future
editions of the
Digest, please let me
know.

Lastly, I call
upon each of you
reading this edition
of the Digest to send
me articles for inclu-
sion in future editions. Think about recent novel issues,
or a funny incident that happened in one of your cases,
an update on the law or a significant court ruling that
you are familiar with. Without question, every single one
of you is working on something right now out of which
an article could flow. It can be a very short article or a
longer piece. I, and NYSBA publications staff member
Simone Smith, who is assigned to our Section, can as-
sist you with any formatting or other questions you may
have. This is your opportunity—if not your obligation—
to share and contribute to the continued success of our
Section. So start writing!

T. Andrew Brown

NEW YORK STATE BAR ASSOCIATION

If you have written an article you would like
considered for publication, or have an idea for
one, please contact the Editor-in-Chief:

Editor:

T. Andrew Brown

Brown Hutchinson LLP

925 Crossroads Building

Two State Street

Rochester, NY 14614
abrown@brownhutchinson.com

Articles should be submitted in electronic document
format (pdfs are NOT acceptable), along with
biographical information.

REQUEST FOR ARTICLES
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Bridging the Gap: What a New Lawyer Hopes to Gain
from the Trial Lawyers Section

By Dorian Simmons

Picture a group of athletes who train
religiously. They have dreams of becoming
professionals. They know that in order to
be successful, they must have a combina-
tion of speed, strength, endurance, intelli-
gence, and mental fortitude. So they study
their sport, run laps, and lift weights. Then
the day comes when it is time to play.
They quickly discover that playing is dif-
ferent from training. Anticipating their
opponent is difficult in real time. Running
on hardwood does not feel the same as
running on the treadmill. Lifting heavier
weights does not necessarily mean they
can throw the ball with greater accuracy.
That one person who seemed to know ev-

Yet, becoming a successful professional
will require more than listening to stories.
It will also require repetition: repeating
movements until I am able to replicate
them in real time. Before I go through
jury selection I want the opportunity of
walking through the process with people
who have selected a jury. Before I make
a closing argument I want to deliver my
own in front of those who have argued in
court. We have all seen players who have
walked onto the basketball court before
their time, missing a shot so badly that the
crowd chants “air ball.” Thankfully judges
cannot (will not?) boo you for your per-
formance. Chide maybe. But, you get the

erything before is not the best player in the
game. Go figure.

Dorian Simmons

“In the same way that | listened with the
hopes of turning their hindsight into my
foresight, | joined the Trial Lawyers Section
to learn from the experiences of seasoned
trial attorneys.”

As a new lawyer, I joined the Trial Lawyers Section
to bridge the gap between training and playing—law
school and practice. Law school served as a gym where
we exercised our minds and developed habits with the
dream of putting our skills into play. Then we graduated
and learned that there is so much more to practicing than
we ever thought. The Trial Lawyers Section is an op-
portunity to engage with experienced trial lawyers and
develop skills and knowledge required to transition from
student to attorney.

Some of my favorite memories of law school are of
professors and practitioners sharing their experiences.
They told stories of collaborating with their clients, de-
veloping critical case strategies, and arguing in court.

“Practice is an important ingredient to
success in any career.”

In the same way that I listened with the hopes of
turning their hindsight into my foresight, I joined the
Trial Lawyers Section to learn from the experiences of
seasoned trial attorneys.

point. Practice is an important ingredient
to success in any career. The Trial Lawyers
Section offers the opportunity to prepare.

And it will come full circle. One day I will have my
own experiences to share with and advice to give to new
attorneys. At that time I will be able to give to someone
else what I hope to gain as a new lawyer in the Trial
Lawyers Section: the opportunity to learn and grow into
the professional that I knew I would become even before I
played my first game.

Dorian Simmons is an associate in Weil, Gotshal &
Manges LLP’s Complex Commercial Litigation practice.
He focuses on litigating a wide range of complex com-
mercial, intellectual property, and restructuring-related
disputes in courts around the country.

Prior to joining Weil, Mr. Simmons worked as an el-
ementary school educator at a charter school in Harlem,
New York. Later, he interned for the Honorable Robert
P. Patterson, Jr. of the United States District Court for
the Southern District of New York.

Mr. Simmons received his J.D. from the University
of Pennsylvania Law School, where he served as Head
Executive Editor of the Journal of International Law and
received a Certificate in Business Economics and Public
Policy from the Wharton School at the University of
Pennsylvania. He received his M.S. in Education from
Hunter College’s School of Education, and his B.A. in
Sociology from Georgetown University.
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MEET THE SCHOLARSHIP RECIPIENTS

OF THE YOUNG LAWYERS
TRIAL ACADEMY

Trial Academy: Putting the Practical into Practice

By James Healy

The first time I appeared in court,
other than as an intern, I had been an
admitted lawyer for about a month. My
boss had asked me to handle a routine
criminal court appearance for a client who
had been accused of misdemeanor crimi-
nal assault. My supervisor reassured me
that nothing really was going to happen
other than the ADA handling the calendar
would be giving me the supporting depo-
sition and making an offer on the record,
which we were declining. I just needed to
have the case put over so that we could
try to work out a better plea offer.

I met with my client outside the court-
room and discussed what was going to
happen. I explained what it meant for
a case to be “on for conversion,” and what our
overall case strategy was going to be. Because law
was a second career for me, I imagine I look more “sea-
soned” than many of the young attorneys handing cases
in the misdemeanor part; I am sure my client had no idea
that I had never set foot in that courtroom before. I would
like to think he felt confident that his case was being han-
dled by an experienced, highly competent attorney.

“Either by statute, rule or convention a
large part of what we do as lawyers is
procedural.”

I told him to find a seat in courtroom and listen for
his name to be called. I went in and took a seat in the
front row, the row reserved for people like me—licensed,
admitted attorneys—and we waited. Case after case was
called. Over an hour and a half passed. Attorneys came
in, sat next to me, appeared before the judge and left, but
my case was never called. Finally, one of the court officers
came over and asked me if I was waiting for my client.

James Healy

When I told him, no, my client was in the
courtroom, he looked puzzled and asked
me what time I had signed in. Signed in?

I'had, by almost any measure, a very
successful law school career. I had gradu-
ated near the top of my class; had been
on the National Moot Court team, the
International Criminal Court team, two
mock trial teams, had internships with the
U.S. Attorney’s Office and the Manhattan
District Attorney. I had, I suppose, been
taught to think like a lawyer. Yet no one in
law school ever told me that in AP5 you
have to sign in.

When I decided I wanted to practice

law, I never questioned that I wanted to be
an advocate; I wanted to stand in front of a jury or
panel of judges and make a compelling argument
on behalf of someone who could not do that for them-
selves. I have been lucky enough to find a place in small
firm that has allowed me to pursue this through a crimi-
nal defense and personal injury practice. I have never
had any reticence about standing in front of judge or a
jury and presenting an argument, and I have been given
the opportunity in my short career to have argued mo-
tions, made bail applications, even argued an appeal and
conducted a summary jury trial.! So the question might
present itself, why would I apply for a scholarship for the
New York Bar Association Young Lawyers Division Trial
Academy?

Either by statute, rule or convention a large part of
what we do as lawyers is procedural. Before you can ever
stand up in front of a jury and convince those people
that a piece of evidence is significant, that evidence has
to be admitted. Before you make a compelling opening
argument, that argument has to be crafted in a way that
is not objectionable. Before you can eviscerate a witness
on cross examination with a prior inconsistent statement,
you have to be able to lay the foundation for that state-
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ment. Before you can stand up to defend an accused in
APS5, you have to sign in. I did not want to attend Trial
Academy because I was anxious about speaking in front
of a judge or jury, I wanted to attend the Trial Academy
to alleviate my unease concerning all of the varied, mov-
ing parts that surround getting to the point of making an
argument.

The format of the program was particularly well de-
signed to be beneficial to the concerns faced by many of
us young lawyers (young in terms of practice not actual
age). The first half of each day was a teaching component,
conducted by individuals who were mostly highly expe-
rienced practitioners and judges. The information cov-
ered was not theoretical, although it was based in the law,
but practical. The second half of the day was experiential.
It consisted of breaking into small groups, approximately
10-15 students, where each individual was called on to
put into practice what had been covered in the teaching
section. The presentations were made in courtroom-like
conditions with a presiding judge and objections allowed
and made. Each student was digitally recorded and re-
ceived analysis from four to six instructors assigned to
the group. Following the group critique, the student re-
viewed the recording with an individual instructor who
offered a detailed evaluation of the exercise.

“Simply put, her message was that good
trial practice was to acknowledge when you
did not know something, and then ask.”

The program centered around two fact patterns, a
civil and a criminal case, and students rotated between
fact patterns, as well as between prosecution/plaintiff
and defense. In addition, the five-day program followed
the logical chronology of a trial starting with jury selec-
tion and ending with closing argument. This allowed
each day to build on the information from the previous
day(s), and fostered developing a theory of the case and
highlighted the need to adjust and revise that theory as
the course/trial progressed. Over the five days, it was
inspiring to watch the subtle, and sometimes substantial,
change in the members of my group. Newly minted law-
yers, several of whom had never stated an appearance for
the record, overcame a natural and understandable timid-
ity to become more assertive and confident. Lawyers who
had only practiced in one field, civil defense or family
law as examples, had to step outside what they knew and
were already good at, to apply the concepts they were
learning in a new and unfamiliar practice area.

For me, there were many things I got out of the pro-
gram, some very practical and a number of which were
unexpected. But regarding my initial impetus for apply-
ing for the scholarship, two things stand out. The first oc-
curred during one of the “lecture” parts of the program.
An attorney who had been practicing for decades talked

James is currently an associate attorney at Sullivan
& Brill, LLP, concentrating on criminal defense, civil
rights and complex personal injury matters. He regu-
larly defends clients in criminal cases and drafts and
argues substantive motions, in both state and federal
court. He serves as second-chair in significant tri-
als, and perfects and argues appeals in the First and
Second Department and the First and Second Circuit.

James earned his J.D. with summa cum laude
honors from Pace University School of Law. While in
law school, James was Executive Articles Editor for
PACE Law Review; a member of the National Moot
Court team, where he was awarded best oralist in the
Northeast region; and captain of the International
Criminal Moot Court Team, which placed second in
North America. In 2012, James was the winner of the
Westchester County Above the Bar award, which rec-
ognized him as the most promising law student. He
was also a winner of the Dean’s Award for outstand-
ing achievement. Prior to attending law school, James
received his B.A. from Columbia University.

about trying a case in upstate New York, out of her geo-
graphical area. She recounted being totally unaware of the
policies and practices of that county, and told us how she
went up in advance to talk to the court personnel, explain
her lack of experience in that venue and find out exactly
what was expected.

“Despite my pessimism, | received a phone
call before the end of the day and over half
an hour of the lawyer’s time.”

Certainly, in her case this had nothing to do with be-
ing callow or a young lawyer, and her reporting of the
process made it clear that there was no shame or short-
coming in being inexperienced about a particular topic.
Simply put, her message was that good trial practice was
to acknowledge when you did not know something, and
then ask. Translated to my concern about my limited ex-
perience: Walk up to the court officer or clerk, introduce
myself and say, “I've never been in this part before, what
is the procedure?”

The second edification, which was tangentially re-
lated to the first, occurred during the group session on
cross-examination. I was attempting to impeach my wit-
ness by using his prior deposition testimony. I had the
witness commit to all of the things we had covered in
the instructional session (under oath, closer in time to
the event, chance to review and revise etc.), and then re-
quested that the court admit the transcript into evidence.
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One of the instructors objected, and the judge for the
exercise, an actual judge, ruled that the transcript was

in evidence. Another instructor, also a practicing judge,
had a different opinion. For the next 15 minutes my
cross-examination stopped, and there was a lively debate
between the two judges and the four practicing attorneys
about whether the transcript would or should be allowed
into evidence. What was so enlightening to me was not
the actual, practical answer to the ques’cion,2 but the fact
that both sides of the question were being hashed out by
really intelligent and practiced lawyers/judges. Or put
another way, there was no single correct answer to this
procedural question that I did not know because I was a
“young lawyer.”

Finally, a truly added benefit of the program to me
was that as a young lawyer that I am engaged in perhaps
the most collegial adversarial system there is: Outside of
a particular case, lawyers help one another. The instruc-
tors made an effort to engage with us outside of the pre-
sentations and classroom. They genuinely and willingly
offered advice and encouragement both at the program
and going forward. In fact, two weeks after the academy I
had a question regarding an area of law that seemed dev-
ilishly unanswered on Westlaw. I shot off an email to one
of the instructors who was expert in the field, thinking

that if I were lucky I would get an email back in several
days, but preparing myself for no response at all. Despite
my pessimism, I received a phone call before the end of
the day and over half an hour of the lawyer’s time. The
lesson? That we can rely on the no-longer-young-lawyers
for those times that our questions feel overwhelming, and
the unspoken imperative to pay this forward when we
are no longer young in our careers.

Endnotes

1. In my opinion, the summary jury program in NYC should be the
model by which all law schools teach trial advocacy. Summary
jury trials are means by which cases can be tried more quickly and
with less expense, often based on an agreed-upon limitation of the
damages, yet allow the parties the full benefits of a jury trial. As an
example, a description of the program in the Bronx can be found
at https:/ /www.nycourts.gov/courts/12jd/BRONX/Civil/pdfs/
THE%20SUMMARY %20JURY %20TRIAL%20PROCESS.pdf.

2. The consensus, and practical learning point, was that once the
witness committed to the fact surrounding the deposition, there
would no strategic reason to enter the transcript into evidence,
where the opposing attorney could then read any part he chose
to the jury. Simply by reading the parts on which I wanted to
impeach him (“Isn’t true you were asked this question and gave
this answer?”), they became part of the record and could be read
back to the jury in closing.

Five Days...Four Presentations...Two Fact Patterns...One

Awesome Experience!!!
By Glinnesa D. Gailliard

In April, I attended the NYSBA Trial Lawyers Section
2017 Trial Academy. I can sum up the experience in two
words...overwhelmingly awesome!!! I know that this is
not proper legal terminology, but how else can you de-
scribe an experience where you are learning essential trial
advocacy skills and techniques from the best judges and
litigators in New York State? How else can you describe
the experience of networking with people proven to be
the best in their craft? It is not an opportunity that comes
along every day.

My background is in civil litigation. I joined this pro-
gram became I wanted to sharpen my litigation skills.
The skills learned were invaluable. The course was in
two parts. The first was lectures on the different sections
of a trial and how to prepare for them. The second was
the presentations...where you presented your legal argu-
ment based upon the fact pattern provided. This program
taught me how to analyze and persuasively argue both
sides of both a criminal and civil case and also honed
my public speaking skills. I learned how to pinpoint the
important aspects of my case and how to handle weak
and bad facts to better assist my client. Let’s be clear—it

was a lot of hard work and
late nights preparing for my
presentation. The reward for
all that hard work was instant
and honest feedback that
made me a better litigator.
Coming from this intensive
course, I felt more confident in
my litigating skills and know
what areas I need to improve.
Thank you to the NYSBA Trial
Lawyers Section for such a
great experience!

Glinnesa D. Gailliard

Glinnesa Gailliard, a 2007 graduate of Albany
Law School, is Legal Counsel at Capital District
Physician’s Health Plan, Inc. She previously worked
as Investigative Counsel at the New York State Office
of the Inspector General in the Office of the Workers’
Compensation Inspector General.
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Hanging
on by
a thread?

You are not alone. When life has you
frazzled, call the New York State Bar
Association’s Lawyer Assistance Program.

We can help.

Unmanaged stress can lead to problems
such as substance abuse and depression.

NYSBA's LAP offers free, confidential

\ help and has been a trusted resource

0 for thousands of attorneys, judges and
law students since 1990. All LAP services
are confidential and protected under

b Section 499 of the Judiciary Law.

Call 1.800.255.0569

NEW YORK STATE BAR ASSOCIATION www.nysba.org/lap
LAWYER ASSISTANCE PROGRAM nysbalap@hushmail.com




Top 10 Things New Litigation Attorneys Should Know to
Survive Their First Day in the Courtroom

By Shannon Howley

Stepping into the courtroom presents
new attorneys with an opportunity to
build their most valuable asset: their repu-
tation. However, there are several things
new litigation attorneys should know be-
fore walking into court to maximize their
potential for growth and avoid some com-
mon mistakes.

1. Obtain a Secure Pass ID: Be sure to
get one prior to your first court ap-
pearance. Applicants must pay a $50
processing fee and undergo a thor-
ough application process. However,
obtaining one is crucial, as it allows
holders to enter New York State
courthouses without having to wait
in long lines and pass through mag-

6. Calendaring: Calendaring motion due
dates can be a daunting task. Calculating
the wrong due date can lead to missed
deadlines. Beware of differences between
federal and state court deadlines as well.

7. Know the Local Court Rules: Take some
time to read and familiarize yourself with
the local court rules. Do not assume that
all local courts across the state operate
the same way. Some judges require that
you send them a hard copy of anything
that has been e-filed; other judicial dis-
tricts have a not implemented e-filing yet.

8. Judges Are Human: Not everyone’s going
to be nice to you or even professional 100
percent of the time. Just be prepared. As a

netometers.

2. Parking: Give yourself enough time to
find parking and get to the courthouse before your
case is called. Some courthouses in Upstate New
York are known to have free parking lots adjacent
to the courthouse with plenty of open spaces. On
the other hand, off-street parking may be non-exis-
tent around other courthouses or may require you
to walk several blocks from a parking garage down
the street. If that is the case, perhaps you should
plan to take an Uber/Lyft or at least pack sensible
shoes for the trek.

3. Sign In: Once you've finally made it into the court-
house, make sure you sign in with the correct court
deputy. Don’t just take a seat in the lobby and wait
for your case to get called. You won't be called un-
less the deputy knows you are present for the case.

4. Be Prepared to Wait: After you've run across sever-
al blocks to get to the courthouse on time, you may
find that your case isn’t called for another 45 min-
utes. Use your time wisely—whether that means
meeting with your client, trying to work out a deal
with opposing counsel, or bringing other cases to
review. You will probably have plenty of time to
wait for your case to be called, so make sure you
are prepared.

5. Block off Time for Court: Along the same lines as
the tip above, make sure you don’t schedule any-
thing else immediately after your court appear-
ance. Your case may not only be called late, but it
could take a bit longer in court as well. Perhaps the
judge will ask the parties to step out to try to reach
a resolution on their own, then report back to the
judge in a half hour. If possible, try not to schedule
any appointments that could end up conflicting
with your court appearance.

Shannon Howley

new litigation attorney, the first impres-
sion you leave can be a lasting one, es-
pecially if you act unprofessionally in
someone else’s courtroom. Try not to take anything
personally, and do not be rude.

9. Proofread: Proofread everything carefully—from
motion papers to letters to opposing counsel—be-
fore submission. Do not trust Microsoft Word or
some other program to do it for you. Be sure to al-
ways “Shepardize” or “key cite” your cases before
using them. Poor grammar can make you seem like
a sloppy lawyer, and citing bad law can be damag-
ing to your client.

10. Ask Questions: Often. Asking questions indicates
that you are committed to being the best lawyer
you can be. Also, it’s better to learn now—the easy
way—than to learn the hard way by making a
mistake that could cost your client.

New litigation attorneys should always behave pro-
fessionally toward their colleagues, act with diligence, and
implement the highest ethical standards.

Shannon Howley has been an associate attorney at
Brown Hutchinson LLP since April 2016. She works at
Brown Hutchinson’s main office in Rochester, New York,
where she focuses primarily on matrimonial and family
law, personal injury, and other matters affecting individ-
uals and families. Ms. Howley was admitted to the New
York State Bar in January 2016, after graduating among
the first class of Pro Bono Scholars from SUNY Buffalo
Law School in 2015. She also received her Master’s in
Social Work through SUNY Buffalo’s JD/MSW pro-
gram. Prior to this, Ms. Howley completed Niagara
University’s Honors Program and graduated summa cum
laude with a degree in Political Science. In her free time,
she enjoys playing with her two dogs, Max and Monstar.
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Book Review:

Business and Commercial Litigation in

Federal Courts, Fourth Edition

Edited by Robert L. Haig
Reviewed by William G. Bauer

Business and Commercial Litigation in Federal Courts
edited by Robert L. Haig, Editor in Chief, was first
published in 1998 and has recently published its fourth
edition. I dusted off the original on my bookshelf and
a quick comparison reveals the latest version is now
comprised of 14 volumes with 153 chapters, all of which
are crucial to understanding and practicing commercial
litigation law in Federal Courts. No commercial litiga-
tor should be without this indispensable resource. It
provides a comprehensive reference for attorneys in all
stages of their careers.

The addition of 25 new chapters in this edition makes
this reference source even more valuable. For instance,
the treatise keeps pace with time in that it addresses
the effect that technology has on litigation. There are
chapters devoted to Federal E-Discovery Law and Social
Media. Of particular interest to me are the chapters on
“Negotiations” and “Mediation.” Recognizing the num-
ber of commercial disputes that are resolved by settle-
ments, these chapters offer keen advice and information
about the procedural and ethical aspects of meaningful
settlement negotiations and mediation.

This edition also builds on the wealth of information
contained in the Third Edition. Practitioners can easily
familiarize themselves with information about com-
mon and uncommon issues in commercial litigation and
receive valuable insight as to strategic and tactical deci-
sions necessary to vigorously and successfully represent
your clients. Each chapter contains practice aids such as
checklists, research references, and sample forms that are
monumentally helpful. The ready availability of current
case law, rule changes, statutes, checklists and practice
guidance saves time and offers a clear and direct path to
attack commercial law cases.

I urge you to take a few moments to review the in-
valuable information assembled by noted practitioners,
legal scholars and judges under Robert Haig’s skilled edit-
ing and organizational skills. You will not regret a single
minute and you will add an incredibly valuable asset to
your litigation library.

Business and Commercial Litigation in Federal Courts,
Fourth Edition, is a joint venture between Thomson
Reuters and the American Bar Association Section of
Litigation.

William G. Bauer is a Partner at Woods Oviatt
Gilman LLP’s Labor & Employment and Litigation
Departments. He concentrates his practice in general
business and civil litigation, including corporate/part-
nership disputes, employment law, intellectual property,
securities and federal court litigation. He is also active in
court-sponsored and private alternate dispute resolution,
including arbitration and mediation.

Mr. Bauer also served four years as a United States
Magistrate Judge for the Western District of New York.
As a United States Magistrate Judge, he presided over
pre-trial proceedings in civil and criminal cases. He was
also extensively involved in pre-trial settlement and me-
diation. Prior to joining the bench, Mr. Bauer had con-
siderable trial experience in both state and federal court
and handled appeals before the New York State Court of
Appeals and the United States Court of Appeals for the
Second Circuit.

TRIAL LAWYERS SECTION

Visit us at www.nysba.org/Trial
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Trial and Error— Pearls of Wisdom from the Hon.
Randolph F. Treece, Retired, for Young Lawyers to
Improve Their Advocacy Skills and Avoid Making

Mistakes at Trial

By Clotelle L. Drakeford

On October 16, 2015, I had the distinct
honor and privilege of sitting down with
recently retired Federal Magistrate Judge
Randolph (“Randy”) Treece of the Northern
District of New York to discuss various
aspects of his career, as well as eliciting spe-
cific information from him to help young
attorneys become effective trial lawyers.
During my interview, Judge Treece took the
time to address every part of a trial to iden-
tify the critical foundations of trial advocacy.
He also gave sage advice for avoiding mis-
takes and improving upon these basic skills.

On April 26, 2001 Judge Treece was
appointed Magistrate Judge to the U.S.
District Court for the Northern District of New
York. After a combined total of nearly 40 years
in the practice of law and dedicated service on the bench,
Judge Treece opted to retire on September 25, 2015.

Judge Treece is the first African-American to be ap-
pointed to the federal judiciary in the Northern District
of New York and the first person of color to be appointed
or elected to the judiciary at any level, state or federal, in
104 years in eastern, upstate New York. James Campbell
Matthews, an African-American, served as a judge to the
Recorder Court (now known as City Court) for Albany in
the 1890s.

Prior to his appointment as Magistrate Judge,
Mr. Treece served as Counsel to the Office of the State
Comptroller in H. Carl McCall’s administration and
directed and coordinated all aspects of the Division of
Legal Services in accordance with the Comptroller’s
overall goals, objectives and philosophy. Before he was
appointed as Counsel in February 1999, Mr. Treece served
as First Deputy Capital Defender of the New York State
Capital Defender Office, appointed in September 1995 to
manage the Albany office and to provide trial level rep-
resentation to those accused of murder in the first degree
who may face the sentence of death.

Judge Randy Treece was born and raised in Troy, New
York, the oldest of three children of Marguerite Smith and
John Treece. He attended schools in the Lansingburgh
School District, graduating from Lansingburgh High
School with a Regents Diploma and as a member of the

Honor Society. Judge Treece graduated
from Siena College in 1970 with a B.B.A. in
Accounting.

After graduation, he worked with the
big eight accounting firm of Peat, Marwick
and Mitchell until he entered Albany Law
School in 1973. He earned a Juris Doctorate
from Albany Law School in 1976 and
promptly commenced a private practice, fo-
cusing on criminal law and litigation. Judge
Treece maintained this private practice for
11 years. While in private practice, he also
served as an Assistant Public Defender for
Rensselaer County and taught at two area
junior colleges. During his stint as Assistant

Clotelle L. Drakeford Public Defender, he handled hundreds of cases

in all of the trial courts and served as lead trial
counsel on several high profile criminal cases. In 1987
Judge Treece joined the New York State Department of
Law as an Assistant Attorney General, practicing civil
litigation until September 1995. There he handled many
voluminous and complex tort cases filed against the state.

“"When your colleagues refer cases to
you to be tried or judges make similar
assignments, then you may consider
yourself a trial lawyer.” This also includes
that when you are in the ‘throes of a trial,
and you have a pain in your gut and yet,
you still love it, you may be becoming a
trial lawyer.””

In 1989, Judge Treece was appointed an adjunct pro-
fessor at Albany Law School, a post he held until 2003.
In addition to teaching trial tactics, Judge Treece has in-
structed a public defender criminal law clinic, conducted
legal educational seminars, and occasionally is asked to
be a guest lecturer in other law school classes as well as at
other law schools and colleges.

Judge Treece possesses a strong commitment to
his community and has served on countless commu-
nity boards of directors. He is a member of the Board
of Trustees of Albany Law School, and a former Board
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of Trustee of the Capital District YMCA, Hudson

Valley Community College, and Siena College. He has
served on three committees of the New York State Bar
Association and as a former delegate to the House of
Delegates. He has served on the Board of Directors of the
New York Bar Foundation as Treasurer for more than a
decade. He has also served on the Board of Directors of
the Albany County Bar Association for approximately
10 years, serving as treasurer of this association, as
Chair of the ByLaws Committee and the Association’s
Minority Lawyers Subcommittee, and is the author of
this Association’s Minority Hiring Project and Diversity
Internship Fellowship Program. He served as Board
Member, Executive Vice-Chair and Acting Chair in 1996
of the Urban League of Northeastern New York, Inc.
Further, he has served on the Honorary Board of the
Women’s Law Project, Advisory Board of Albany Law
School’s Government Law Center, as a founder and
Advisory Board member of NAACP Legal Assistance
Program, former President of the Capital District Black
Bar Association, now the Capital District Black and
Hispanic Bar Association, as well as former President of
the National Bar Association Region II Bar Foundation.

The late Chief Judge appointed Judge Treece to serve
on the Jury Project that recommended many significant
improvements to New York State’s jury system. Many of
these recommendations were made into law. This appoint-
ment came after the Capital District Black Bar Association
report on minorities and juries, principally written by
Judge Treece, received the Root/Stimson Award, and
is cited as an authority on the subject matter by other
jurisdictions. He also sat on the New York State Bar
Association’s Judicial Selection Committee and for five
years served in a similar capacity for the City of Albany.

Judge Treece has been the recipient of an array of
honors and awards. In January of 1996, he was awarded
the Thurgood Marshall Justice Award from the Albany
Chapter of the NAACP. On October 20, 1997, the New
York Chapter of American Civil Liberties Union bestowed
its Roland J. Smith Award for exemplary legal service upon
him. In April 1998, the Urban League of Northeastern
New York presented him with its McNamee Award for
outstanding services as a board member. In April 1999,
the Albany Law School Alumni Association bestowed
its Distinguished Service Award upon Judge Treece. The
Albany County Bar Association in 2000 bestowed its 1999
President’s Award and in the same year the Troy Boys
and Girls Club inducted him into its Hall of Fame. On
September 21, 2001, Judge Treece’s high school inducted
him into its Hall of Fame. That same year Omega Phi Psi
named him its 2001 Citizen of the Year. The Center for Law
and Justice bestowed its Frederick Douglas Award upon
Judge Treece in 2002. Also in 2002, the New York State
Franklin H. Williams Judicial Commission on Minorities
presented him with its Millennium Award. In March of
2004, Albany Law School bestowed its Distinguished
Alumni in Government Award; in April, the Capital

District Black and Hispanic Bar Association presented him
with an award for Distinguished Service to Attorneys of
Color; and on October 15, the Troy Chapter of the NAACP
presented him with its Outstanding Leadership Award. In
2014, the Albany Chapter of the NAACP bestowed upon
him the Medgar Evers’s Courage in Freedom Award. In
2015, Albany Law School named him the first recipient of
the Legal Profession Leadership Award.

Over the years, Judge Treece has been active in many
school and community discussions and presentations
to students of all ages and grades. He coauthored an in-
terdisciplinary education project for elementary schools
entitled, “The Crime on a Sesame Seed Bun.” Judge Treece
has assisted the Albany YMCA with its youth basketball
league, coached youth basketball teams and has given
tennis instructions. Judge Treece has delivered speeches in
the community on a variety of legal topics and has served
as a panelist on many community and legal forums.

Judge Treece remains an active athlete. He continues his
competitive interest in tennis and fitness. A jazz aficionado,
he pursues this art and its artists with loving devotion. To
that end, he writes a jazz review for a local jazz society.

He has one child, Shani Anasa Treece, who graduated
from Hampton University with honors. He is the proud
grandfather of Nzinga Anasa Braswell born May 3, 1999.
He is married to Deborah Day Treece.

Proper Preparation Prevents a Poor Performance
at Trial

From the outset of my interview with Judge Treece,
he made it clear that “assiduous preparation” was re-
quired for conducting trials. He reiterated that there is
“no substitution for preparation.” Judge Treece further
indicated that attorneys’ pre-trial submissions to the court
reveal who is more prepared to present their case at trial.
Tellingly, the quality of the advocacy, at hand, can be read-
ily assessed by the manner in which attorneys prepare
their trial briefs to lay out the issues to be determined;
provide the court with a list of witnesses and a synopsis
of their anticipated testimony; present the court with pro-
posed jury instructions; gather and organize their exhib-
its, and make Motions in Limine.

Hence, Judge Treece recommends that young lawyers
take the time to thoroughly prepare for trial and that they
write a brief for every trial, irrespective of whether they
are conducting it in state or federal court. He then pointed
out that attorneys should know how the assigned judge
presides over trials. Finally, “attorneys should also know
the judge’s predilections” concerning certain matters as
part of their preparation for trial.

Good Tips for Effectively Conducting Voir Dire

Although in Federal Court judges conduct the voir
dire of the venire, or jury pool, Judge Treece advised that
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attorneys have an opportunity to present proposed voir
dire questions for the court’s consideration during pre-
trial conferences. Judge Treece found that he and his
former colleagues tended to give attorneys more leeway
to address issues with the court in preparation for jury
selection.

On the other hand, when attorneys are conducting
voir dire in state court, Judge Treece advised that they
must ask open-ended questions and get the potential
jurors to speak. Examples of such questions were as fol-
lows: “How do you feel about the ...?” “What are your
feelings about this?”

Judge Treece stated it is a “big mistake” to ask close
ended and leading questions of the venire when conduct-
ing voir dire. He further counseled against giving a mini
opening statement during voir dire. Moreover, he noted
that “seasoned trial lawyers ingratiate themselves and
their clients with the prospective jurors.” “You never get
a second chance to make a good impression.”

Best Practices for Presenting an Opening
Statement

Regarding both the opening statement and the sum-
mation, Judge Treece opined that “trial advocacy is the
art of persuasion, not oration.” Judge Treece stated that
the opening statement is simply “telling your client’s sto-
ry.” “[But,] it should be strong and palpable.” Therefore,
he suggested that attorneys “start with [an attention]
grabber” that is roughly three to four sentences. “This
should outline the theme of the case.”

Judge Treece was careful to convey that an attorney’s
“theme [of the case is for] the jury [and their] theory [of
the case is for] the judge.” He further stated that a theme
can be a “common story, metaphor, allegories, similes,
something that a juror can relate to from his or her per-
sonal experience.”

From here, Judge Treece does not recommend relying
upon the “the evidence will show....” Rather, attorneys
should “tell the jury a very linear story about the client
that will support the elements of the cause of action or
their perception of the facts.” However, the attorney’s
role is to be “a great story teller eschewing theatrics.” In
telling the story, the attorney “should have a conversation
with the jury and yet, remain professional.”

However, he further suggests that attorneys actually
use demonstrative evidence during their opening state-
ment if it has already been stipulated beforehand to be
admitted at trial. Judge Treece finds that it is truly a “lost
moment” for attorneys who do not use demonstrative
evidence during their opening statement.

Judge Treece further advised that young attorneys
must understand the concepts of “primacy and recency”
during trial in order to effectively persuade the jury.

Lastly, attorneys should avoid getting into argumentation
during their opening statement or providing the jury with
instructions on the law, as this is improper.

Powerful Information for Conducting a Direct
Examination

Judge Treece initially stated that this is when the at-
torney asks questions of a witness as to “How,” “What,”
“When,” and “Where.” When he presided over trials,
Judge Treece described having observed that many young
lawyers failed to control a witness’ testimony during a
direct examination by not “looping” the witness’ prior
testimony within the series of questions that were to fol-
low. His example of “looping” was, “Now, you testified
that [state a fact]” and then the attorney would proceed
to ask another open-ended question of the witness stem-
ming from that topic from there. Judge Treece made sure
to note that by “looping” that the attorney is controlling
the witness, without leading the witness, which would be
improper during direct examination.

Additionally, Judge Treece indicated that really
skilled attorneys have learned how to not only control the
direct examination, but how to also “paint pictures” in the
minds of the jury as to what happened or occurred. Lastly,
Judge Treece pointed out that if your client has the burden
of proof, then it is during the direct examination that the
elements of the cause of action must be established.

Great Advice for Using, Organizing and Handling
Exhibits

Judge Treece reminds us that we retain more by what
we see and hear at the same time, adding tremendous
values to demonstrative evidence. Judge Treece then de-
scribed having observed many young attorneys handle
exhibits in an awkward manner, along with their failure
to project confidence with the use of exhibits. He finds
that this caused these exhibits “not to be displayed in the
best light.” Further, young attorneys also had a tendency
to not give photos to the jury for them to directly exam-
ine, or if they did, they would hand them out one at a
time, as opposed to simply giving the jury the series of
photos collectively to view and compare.

However, when available, Judge Treece opined that
it is “absolutely better to use a projector.” He stated that
young attorneys should learn how to use the court’s
equipment and apparatuses before trial. Additionally,
attorneys should get a demonstration of how to use
the equipment with the assistance of the court’s staff as
needed.

From here, Judge Treece noted that “organization
is key,” and he recommended the use of notebooks and
binders for documentary evidence. “This permits imme-
diate access to the exhibits,” and they can be placed in a
manner that corresponds to the areas of inquiry of a wit-
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ness. Moreover, all exhibits should be identified, tagged
and placed in a separate file so that time is not wasted
looking for things. Judge Treece further urged the use of
laptops, notepads or ipads as appropriate to organize the
presentation of exhibits and demonstrative evidence.

Finally, young attorneys should be aware that stipu-
lating to the use of evidence at trial occurs frequently,
and they should tell the presiding judge what evidence
needs a foundation in advance of the trial. “A trial law-
yer must always remain mindful that court efficiency is
paramount.”

Instructive Guide to Carrying Out a Thorough
Cross Examination

Judge Treece indicated that cross examination “is an
art.” In his experience, “there are more suicides than homi-
cides” during cross examination. When I asked, “Why is
this the case?” Judge Treece stated a few obvious mistakes:

a. They ask the wrong question or they ask a ques-
tion without knowing the probable answer;

b.They ask too many questions;

c. They ask a question to get a conclusion;
d.They ask an open-ended question; and
e. They don’t know when to sit down.

With cross examination, attorneys should be leading
the witness to “get them to agree or disagree” with the
question or proposition presented. “The witness should
not be given a chance to explain.” Additionally, the infer-
ences that are drawn from a witness’ testimony should
be argued during summation—not during their cross
examination. This is where it is critical to know when to
“sit down.”

Judge Treece indicated that “a good cross examina-
tion should not exceed thirty to forty-five minutes.” “Hit
your relevant points and then sit down even when you
are tempted to ask one more question.” Although at-
torneys must prepare their questions in advance, they
should try not to read their questions to the witness.
Judge Treece found that by reading the questions, attor-
neys “lose their rhythm” during the examination.

As it relates to impeachment, Judge Treece stated that
“good lawyers know how to impeach a witness, but it
can be learned through study.”

Helpful Ways to Give a Closing Argument

In Judge Treece’s view, attorneys have a tendency to
“put too much stock in their summation and not enough
on their opening statement.” “You must remain mindful
of the concept of primacy and regency.” He then stated
that “sometimes the facts lend themselves to convey
emotion, but it is good to present logical, linear argu-

ments.” Judge Treece further feels that the “more extem-
poraneous the arguments are, the more persuasive they
are to the jury.” Moreover, he finds that if attorneys rely
solely upon an outline or some other written materials,
then they lose eye contact with the jury. While he recog-
nized that some people are more “blessed” than others
to be able to make an “extemporaneous speech” during
summation, he insisted that if young attorneys know the
facts of their case and are prepared, then it is easier to be
extemporaneous. Finally, Judge Treece advised that it is a
“good time to use [admitted] exhibits and demonstrative
evidence during summation.”

Insightful Instructions for Understanding
Etiquette and Other Aspects of Trial

When I inquired of Judge Treece as to the best way
to handle unfavorable evidentiary or other rulings dur-
ing trial, he admonished young lawyers from arguing
with the judge. Rather, they should “always remember to
respectfully object to the ruling in order to make a record
and then move on.”

I then asked Judge Treece to describe how an attorney
may find himself or herself being reprimanded by the
presiding judge during a trial. Judge Treece indicated that
this can happen when an attorney has “gone into an area
[during an examination, etc.,] where they should not have;
the attorney has stated or done something that offends the
court; the attorney has not followed the judge’s instruc-
tions; the lawyer has attempted to sneak trial evidence
into [the proceeding that has not been admitted]; and [trial
counsel has begun to] yell at a witness or their adversary.”

Judge Treece made it a point to note that it is certainly
appropriate to be forceful, assertive and perhaps even
flippant at trial. However, he maintained that yelling or
making denigrating remarks to a witness or opposing
counsel is never appropriate.

Judge Treece then pointed out that charge conferences
are another aspect of a trial wherein young attorneys need
to be prepared. He explained that in Federal Court most
judges will conduct a charge conference with the attor-
neys typically before closing arguments. However, this is
not always the case and some judges may not hold them
at all. During a charge conference, proposed instructions
to charge to the jury as to how they should deliberate
concerning the case, based on the elements of the cause of
action, are discussed.

In his experience, Judge Treece has found that some
young lawyers have not reviewed recent case law pertain-
ing to the issues to be considered and submitted for the
jury instructions. Finally, if there is an objection to the
court’s instruction, Judge Treece noted that young attor-
neys must be prepared to make a record of the objection
during the conference.
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When You Can Truly Consider Yourself a “Trial
Lawyer”

As the current Young Lawyers Section Liaison to
the Trial Lawyers Section of the New York State Bar
Association, I was curious to learn if there is a litmus
test for when a young attorney can truly consider his or
herself a “trial lawyer.” I asked Judge Treece, “When can
those of us, who are passionate about trial work, but have
limited experience due to our budding careers, consider
ourselves to be trial lawyers? Recalling the sentiment
shared with him by a seasoned lawyer, he concurred that
you must conduct 10 to 12 trials before you can honestly
say that you are a trial lawyer. In addition to serving
as lead counsel in the aforesaid number of trials, Judge
Treece advised that you should learn:

a. How to paint pictures and images in the minds of
the jury and judge;

b.How to project an air of confidence and control
when things are not going well; and

c. How to address the court.

“When your colleagues refer cases to you to be tried
or judges make similar assignments, then you may con-
sider yourself a trial lawyer.” This also includes that
when you are in the “throes of a trial, and you have a
pain in your gut and yet, you still love it, you may be be-
coming a trial lawyer.”

From here, Judge Treece was gracious enough to
share recommendations for developing our trial advocacy
skills based on what he did early in his career as follows:

a. Make it a point to attend trial-related CLEs with
the best and most respected practitioners who will
be serving as the lecturer;

b.Observe as many trials as you can;
c. Spend time with seasoned trial lawyers;

d.Seek advice from trial lawyers when you are pre-
paring for and during trial;

e. Discuss practices and processes with other trial
lawyers; and

f. Read about the art of advocacy and trial lawyers.
Be inspired.

Some Final Remarks and Words of Encouragement
to Young Lawyers from Judge Treece

At this point, Judge Treece shared words of encour-
agement for young attorneys as follows:

There is value in your education and ex-
perience. Don’t give it away. Don’t give
away your experience to placate family
and friends. [If you are a solo practitio-
ner] and unless you get paid up front,

you don’t have to do the legal work for
the sake of the experience]. However,

if you get a pro bono case, you should
prepare to deliver your best as if you re-
ceived an advanced fee.

[When it comes to trial work], losing
hurts, but, you need to get over it as
quickly as you can and move on to the
next mission. It is nice to have thick
skin... [Remember,] the practice of law

is never perfect. Hopefully, you can get
the best results for your clients. Be true

to yourself. Be honest with yourself. You
should then be able to accept the outcome.

One style does not fit all. Be authentic
and genuine. Be respectful of the intel-
ligence and commonsense of the jury.
99.9 percent of the time, they are going to
get it correct. Understand humanity and
human foils. Be curious and remain a stu-
dent of life. Understand the commonality
of themes as opposed to legal theory.

There is an art of persuasion. There is an
art of cross examination. Some attorneys
are more blessed than others. Some are
more gifted with extemporaneous speech
than others. Some have better intuition
about human nature than others. Some
can convey their perception about the
facts of the case better than others.

Trial work is an art. And yet, with hard
work and constant study of well-honed
trial principles, one can be developed
into a capable trial advocate.

My interview of Judge Treece was thereby concluded

Clotelle L. Drakeford is an attorney and counselor-

at-law at Coldwell Banker Prime Properties. She is
a 2011 graduate of Albany Law School and holds a

Bachelor of Science degree from North Carolina Central

University.
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NEW YORK STATE BAR ASSOCIATION

[ 1 wish to join the Sections checked below (NYSBA membership required)

ENROLLMENT INFORMATION ANNUAL MEMBERSHIP DUES (check One)

Class based on first year of admission to bar of any state.

i NYSBA 2018 Membership Application

Please check the appropriate box: [] I wish to join the New York State Bar Association [ | wish to reactivate my membership

Name Membership year runs January through December.
Address ACTIVE/ASSOCIATE IN-STATE ATTORNEY MEMBERSHIP
[] Attorneys admitted 2010 and prior $275
_ _ [J Attorneys admitted 2011-2012 185
City State Zip [] Attorneys admitted 2013-2014 125
The above address is my [ Home []0Office []Both [ Attorneys admitted 2015 - 3.31.2017 60
ACTIVE/ASSOCIATE OUT-OF-STATE ATTORNEY MEMBERSHIP
Please supply us with an additional address. [J Attorneys admitted 2010 and prior $180
Add [] Attorneys admitted 2011-2012 150
ress ] Attorneys admitted 2013-2014 120
City State Zip [] Attorneys admitted 2015 - 3.31.2017 60
Office phone () OTHER
Home phone ( ) [ Sustaining Member $400
E-mail address [ Affiliate Me.mber 185
] Newly Admitted Member* FREE
Fax number () [J Law Student Member FREE
Date of birth / /

Law school Graduation date

States and dates of admission to Bar:

DUES PAYMENT

Association Membership Dues

DEFINITIONS

Active In-State = Attorneys admitted in NYS, who work and/or reside in NYS

Associate In-State = Attorneys not admitted in NYS, who work and/or reside in NYS

Active Out-of-State = Attorneys admitted in NYS, who neither work nor reside in NYS
Associate Out-of-State = Attorneys not admitted in NYS, who neither work nor reside in NYS

Sustaining = Attorney members who voluntarily provide additional funds to further

support the work of the Association

Affiliate = Person(s) holding a JD, not admitted to practice, who work for a law school or

bar association
*Newly admitted = Attorneys admitted on or after April 1, 2017

Section Dues $
(Optional)

TOTAL ENCLOSED : | $

METHOD OF PAYMENT: L Check (payable in U.S. dollars) L] AIP (see reverse)

[ MasterCard [visa []American Express U Discover

AccountNumber | | | | | [ [ [ [ [ ] ]]]]

Expiration Date Date

Signature

New members: Please include proof of your admission to the practice of law.

Please return this application to: MEMBER RESOURCE CENTER

New York State Bar Association, One Elk Street, Albany NY 12207
Phone 800.582.2452/518.463.3200 e FAX 518.463.5993
E-mail mrc@nysba.org ® www.nysba.org

Law Students = Person(s) enrolled in an ABA accredited law school (includes law graduate

students, within 2 years of graduation only, awaiting admission)

SECTIONS — | WISH TO JOIN THE FOLLOWING SECTION(S):

[ Antitrust* $30.  [Judicil

[ Business Law** 25. [ Labor & Employment Law**

[J Commercial & Federal Litigation*  40. [ Local & State Government Law*
[ Corporate Counsel* 30.  [Real Property Law™*

|:| Criminal Justice™ 35. (Attorneys admitted 5 years or less are $10)
[ Dispute Resolution*** 35, L senior Lawyers

LI Elder Law & Special Needs* 30. (Focus on Attomeys age 55 and over)

[ Entertainment, Arts & Sports Law*  35. S Tax*
[ Environmental & Energy Law* 35, Torts, Insurance, &
O Family Law* 35 Compensation Law**

[ Food, Drug & Cosmetic Law* 25. O ia Lawyers
[ General Practice** 25 [ Trusts & Estates Law**

o 0 Young Lawyers
D Health Law 30. (Law Students, and attorneys admitted
[ intellectual Property Law* 30, fess than 10 years)
[ Interationalt 35.

Section Dues Total $

40.
40.
20.

* Law Student Rate: half price** Law Student Rate: §5 *** Law Student Rate: $10

***% | aw Student Rate: $15 1 Law Student Rate: $12.50  TLaw Student Rate: FREE
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Automated Installment Plan (AIP) Enroliment Form
Save Time with AIP

Now New York State Bar Association (NYSBA) members can save time with direct dues payment. An alternative
to writing checks and mailing your membership dues, with AIP you can authorize NYSBA to withdraw payments
electronically from your credit card account. Go to www.nysba.org/AIP for more information. You can conve-
niently sign up for AIP on the enroliment form below. It's safe, easy and convenient!

AUTOMATED INSTALLMENT PLAN (AIP) ENROLLMENT AUTHORIZATION | hereby authorize NYSBA to instruct my financial
institution to deduct directly from my account the amount necessary for my annual membership, per the payment schedule select-
ed below: 1, 2, 3 or 4 payments on or about the 25th of the relative month(s). All installment payments must be completed
by April 30, 2018. Those opting into the installment payment program in Dec, Jan, Feb or March of the current dues billing year
may have their payments consolidated and accelerated to meet this requirement. By selecting the AIP method | understand this
agreement will remain in effect for future membership years, unless | request cancellation in writing to: NYSBA, Dues
Processing, One Elk Street, Albany, NY 12207.

Totaltobedebited:$| | | || | |

Signature: Date:

6/17

Member Information

Name: NYSBA Membership ID # :

Address:

Address:

City, State, Zip:

Phone Number: E-mail:

Payment Schedule

[ ] 1 Full Payment [ ] 2 Payments [ ] 3 Payments [ ] 4 Payments

[ AIP — Credit/Debit Card Authorization
Credit Card [JAMEX [IDISC [IMC []VISA

Credit Card Number: Exp. Date: D]/‘:I]

Authorized Signature:

Please return this form to: NYSBA, Member Resource Center, One Elk Street, Albany, NY 12207
Phone 800.582.2452/518.463.3200 FAX 518.463.5993
E-mail mrc@nysba.org

IMPORTANT NOTICE: Membership dues to the New York State Bar Association are not tax deductible as charitable contributions for income tax purposes. However, they may be tax deductible as
ordinary and necessary business expenses subject to restrictions imposed as a result of association lobbying activities. The NYSBA estimates that the non-deductible portion of your 2018 dues which

is allocated to lobbying is approximately 2.0%. Portions of your dues payment are allocated toward the annual publication subscriptions for the following: NYSBA Journal, $14.75; New York State
Law Digest $6.25; State Bar News $7.25.



The Trial Lawyers Section Welcomes New Members

Amani Abuhamra
Rachel Aghassi

Derek Scott Andrews
Dr. Jose Manuel Arcaya
Marlene Anne Attardo
Eric Tadeusz Baginski
Forrest Barnhart
Tomas Barron

Tyler Bartlett

Gennaro Battiloro
Raymond W. Belair
Martin Spencer Bell
Joseph F. Bergh

Durga Prasad Bhurtel
Alan Louis Bushlow
Matthew John Buzzetti
Malik Callender

Tina F. Cantarella
Robert A. Cardali

Sara Castronuova
Melissa Cecere

Dayna Mitsue Chikamoto
Jon M. Choate

Amelia R. Choyne
Kim Diana Connolly

Gus John Constantinidis

Travis Elliott

Jeremy Epstein

Frank N. Eskesen, 111
Kristen Dale Farris
James M. Felix

Andrew J. Fiore

Connor Flynn

Diana K. Flynn
Lawrence C. Fox
Leonard Xavier Gillespie
Maxwell Jake Glass
Madeline Walsh Goralski
Leonardo Grebler

Justin Green

Kierra Nicole Greenwood
William H. Groner
Joseph T. Guardino
Joseph Salvatore Gulino, Jr.
Kehkeshan Hafeez

James Lee Healy

Craig T. Heard

Justin Heller

Patrick Hennessy
Natalie Hoehl

Albert James Iuele

Nataliya Kanayeva

Matthew Karlisle Cowherd Kapila Kapoor

Gary Anthony Crosby, I
Siobhan D’Angelo

David James Kenny
Christopher Keogh

Jillian Marie De Chavez-Lau Terry J. Kirwan, Jr.

Abigail Anne Dean
Jovalin Dedaj

Mary Diaz

Nicole DiGiacomo
David M. DiMatteo
George M. Drosdowich
Joseph Steven Dujmic
Neil H. Ekblom
Kareem El Nemr

Marisa Klein

Edward Kowalewski, Jr.
Donald J. Lambiase
Lambros Y. Lambrou
Jennifer Dawn Larson
Ashley Ann LeBlanc
Jonathan L. Levine

John Logan

William Anthony Magliano

Ryan E. Manley

Aaron Marrero

Nancy J. Marrone

Leo Matic

Irene Mattone

Zachary William Mazin
Jean-Claude Mazzola
Edward Mazzu, Jr.
Joseph Patrick Mcgurk
Russell Mendelson
Maria Miranda
Christopher Morbelli
Colin Moretti

Yehuda C. Morgenstern
Matthew Thomas Mosher
Ray Munyan

Brian Peter Murphy
James H. Neale
Derefim B. Neckles

Jesus Agustin Noriega
Loya

Chloe Nowak
Morgann Obrochta
Richard D. O’Connell
William Brian O’Hara
Anna S. Park

David Santana
Andrew Lloyd Saraga
James V. Sawicki
Harold L. Schwab
Talya Miriam Seidman
Anthony Serianni
Jessica Shapiro

Kevin Sheehan

Dorian W. Simmons
Mimi Pritam Singh
Gregory Charles Smith
Elise Sosa

Sarah Stein

Victor Tarantino
Hilarie Lynne Thomas
Kathleen Rebecca Thomas
John F. Tobin

William Christian Tock
Avery Samuel Toledo
Christopher Valencia
Bridget Velez

Andrew Venturelli
Rachel Vicario

Paul M. Villanueva
Scott M. Webster
Michael Wainwright

Shannon Michelle Pennock Whitcher

Michael Charles
Perehinec, Jr.

Christina M. Petrella
Simon Popkin

Harlan J. Protass

Patrick J. Purcell

Bonnie E. Rabin

Omar Rafiq

Ronald Rosenkranz
Matthew Anthony Rubino
Bradley A. Sacks

Richard M. Sands

Thomas J. Wilkinson
Walter L. Williams
Styn Winters
Michael Wiseberg
Thomas M. Witz
Shuang Xu

Jusun Yook

Grace Ellen Zaiman
Robert Ziske

Peter Zlotnick
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TRIAL LAWYERS SECTION DIGEST

Publication of Articles

The Digest welcomes the submission of articles of timely
interest to members of the Section. Articles should be
submitted electronically (preferably in Microsoft Word)
along with two printed originals. Please submit articles
to:

Editor:

T. Andrew Brown

Brown Hutchinson LLP

925 Crossroads Building

Two State Street

Rochester, NY 14614
abrown@brownhutchinson.com

Unless stated to the contrary, all published articles and
materials represent the views of the author(s) only and
should not be regarded as representing the views of the
Section officers, Executive Committee or Section mem-
bers or substantive approval of the contents therein.

Accommodations for Persons with Disabilities:
NYSBA welcomes participation by individuals with disabilities.

TRIAL LAWYERS SECTION

Section Officers

Chair

Noreen DeWire Grimmick
Hodgson Russ LLP

677 Broadway, Suite 301
Albany, NY 12207
ngrimmic@hodgsonruss.com

Vice-Chair

Violet E. Samuels
Samuels & Associates, PC
135-13 Hook Creek
Rosedale, NY 11422
vesamuels@gmail.com

Secretary

Kevin J. Sullivan

Nichols & Sullivan P.C.

16 Lakeridge Dr. S.

Orchard Park, NY 14127
kevinsullivanlaw@gmail.com

Treasurer

Betty Lugo

Pacheco & Lugo, PLLC
340 Atlantic Avenue
Brooklyn, NY 11201-5870
blugo@pachecolugo.com

NYSBA is committed to complying with all applicable laws that prohibit
discrimination against individuals on the basis of disability in the full and
equal enjoyment of its goods, services, programs, activities, facilities, privileges, advantages, or accommodations. To request auxiliary

aids or services or if you have any questions regarding accessibility, please contact the Bar Center at (518) 463-3200.

The Digest is published for members of the Trial Lawyers

Section of the New York State Bar Association. Members of the Section receive a subscription free of charge.

Copyright 2017 by the New York State Bar Association.
ISSN 1530-3985 (print) ISSN 1933-8457 (online)
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From the NYSBA Book Store

More than 30 of New York State’s leading trial practitioners
and other experts reveal the techniques and tactics they
have found most effective when trying a civil lawsuit. Expert
commentary and numerous practice tips guide you through
all aspects of a civil lawsuit, from discovery to appeals. A
thorough discussion of pretrial preparation and investigation
will aid the attorney in obtaining an advantageous
settlement even if the case never goes to trial.

Especially helpful are the excerpts from actual trial
transcripts, which illustrate the effectiveness of certain lines
of questioning. Trial attorneys will benefit by using the book
to supplement and reinforce their own methods of practice.
The 2016 Revision includes updates to the previous edition,
as well as a new chapter on Attorney-Client Privilege.

Section
Members get

20%
H *
EDITORS-IN-CHIEF Wiﬂ'igfp‘;ﬂode
Neil A. Goldberg, Esq.; John P. Freedenberg, Esq. PUB8401N

PRODUCT INFO AND PRICES
Print: 4195512016 | 1,528 pages | 2 vols. | NYSBA Members $185 | Non-Members $235

E-book: 41955E | 2016 | 1,528 pages | 2 vols. | NYSBA Members $185 | Non-Members $235

Free shipping and handling within the continental U.S. The cost for shipping and handling outside the continental U.S. will be added to
your order. Prices do not include applicable sales tax.

Get the Information Edge

NEW YORK STATE BAR ASSOCIATION

1.800.582.2452 www.nysba.org/pubs
Mention Code: PUB8401N

*Discount good until January 8, 2018
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