
FALL 2017 |  VOL. 42 |  NO. 2NYSBA

A publication of the Labor and Employment Law Section
of the New York State Bar Association

Labor and Employment 
Law Journal

www.nysba.org/LaborEmployment



2 NYSBA  Labor and Employment Law Journal  |  Fall 2017  |  Vol. 42  |  No. 2 

I write this message, my fi rst as Section Chair, in the 
aftermath of Hurricanes Harvey, Irma, and Maria, and 
the recent bloodshed in Las Vegas, the worst mass shoot-
ing in recent U.S. history. Our thoughts and prayers are 
with all those impacted by these events. Crises like these 
put the daily “chaos” of our lives in perspective and force 
us to prioritize what is most important. They also remind 
us of the value of organizations like our own, voluntary 
state bar associations that are committed to helping 
those in need and to contributing thoughtful analyses to 
the discourse on matters of public concern. Information 
about how you can assist in the hurricane relief effort can 
be found on NYSBA’s website homepage. Also accessible 
from the website is a 2013 report from State Bar’s Task 
Force on Gun Violence and a commitment by the Associa-
tion to support bi-partisan legislation and other strategies 
for keeping guns out of the hands of violent people. The 
sympathy and support of NYSBA and its members for 
those most in need make me very proud of my involve-
ment and re-energizes my commitment to the Association 
and this Section.

The Labor and Employment Law Section, now more 
than 40 years old and a membership of more than 2,000 
strong, is, in my own non-biased assessment, the best and 
most accomplished Section in the entire Association. It 
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has become this way as 
the result of the dedica-
tion and hard work of 
scores of practitioners 
and neutrals in the fi eld 
who have taken on 
leadership roles. I want 
to thank our entire Ex-
ecutive Committee for all 
that you do: to promote 
and maintain the practice 
of labor and employment 
law, to examine the pos-
sibilities of improvement 
and reform, to dissemi-
nate and exchange ideas, and to further the education of 
the Bar and the public, all central tenets of our mission. 
On behalf of everyone, I want to acknowledge and thank 
immediate past Section Chair Sharon Stiller and former 
Section Secretary Molly Thomas-Jensen for all of their 
work over the past year. Their contributions have only 
made our Section even more vibrant. I also want to wel-
come our new Secretary Monica Skanes and Chair-Elect 
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tive, and the speakers offered invaluable insight into their 
subject areas. Mother Nature also played an important 
role, giving us beautiful weather that made the outdoor 
cocktail hour and our networking events (e.g. golf and 
a boat ride on Lake George) even more pleasurable. Our 
dinner speaker featured the Honorable Paul Feinman, the 
recently confi rmed Associate Judge on New York’s Court 
of Appeals, who offered us insight into approaching ap-
peals. Judge Feinman even attended portions of our edu-
cational program, offering compliments to our panelists 
for their grasp of the law and practice advice. We were 
also thrilled to have NYSBA’s President-Elect Michael 
Miller join us for the entire weekend, offering support 
for our Section’s programs and encouragement for the 
continued success of our many efforts and initiatives. 

The educational component of our Friday program 
featured plenary sessions on Independent Contractors 
and the “Gig Economy—A Developing Story and Back-
lash Discrimination: National Original and Religious Dis-
crimination in the Age of ISIS”. There were also breakout 
workshops covering topics involving arbitration, immi-
gration, and retaliation. On Saturday, we were regaled by 
a panel presenting “You’re Fired? The Current and Future 
Status of Labor and Employment Law at the Federal, 
State and Local Levels Under the Trump Era”, and we 
were reminded about (and offered advice on) “Ethically 
Dealing with Diffi cult Clients”. The sessions were interac-
tive and engaging.

We were also fortunate to have a number of fi rst 
and second time attendees join us for the Fall Meeting, 
including several of our diversity fellows. Our Section’s 
Diversity Fellowship Program seeks to attract emerging 
leaders and increase the diversity of our Section’s mem-
bership. Each two-year fellow is encouraged to attend 
our meetings and participate in all Section activities. 
Fellowship grants include payment of Section dues, Fall 
and Annual Meeting registration fees, and certain lodg-
ing/travel expenses. Each fellow is also paired with a 
member of the Section’s Executive Committee who will 
act as a mentor, discussing leadership and professional 
opportunities among other issues important for encour-
aging the fellow’s future (and increased) participation in 
the Section. Our 2017-2019 Diversity Fellows are: Onya 
Brinson, Esq. (New York City Housing Authority); Jalise 
Burt, Esq. (U.S. Magistrate Judge Ronald Ellis, Southern 
District of New York); R. Alexander Cardenas, Esq. (U.S. 
Department of Labor’s Offi ce of the Solicitor); and Nina 
Martinez, Esq. (New York Legal Assistance Group’s Em-
ployment Mediation Project).

I hope you can all join us at our Section’s Annual 
Meeting in New York City on January 26, 2018, and at our 
next Fall Meeting in Montreal, from October 12-14, 2018.

Seth H. Greenberg

Cara Greene, both of whom I have and will continue to 
work with closely for the benefi t of the Section. 

A few additional notes of appreciation are also in 
order, though by no means is this an exhaustive list of in-
dividuals to whom we owe a debt of gratitude—to Allan 
Bloom, outgoing Managing Editor of the Journal, for all 
of his time and effort in putting together many fantastic 
issues; to Colin Leonard and Laura Monaco, who have 
graciously agreed to take over for Allan as co-Managing 
Editors of our Journal (and who did a great job on this, 
their fi rst issue); to our CLE Co-chairs Alyson Mathews, 
Robert Boreanaz, and Abigail Levy, who did another 
amazing job in planning our Fall Meeting; and to our 
unbelievable and awesome staff at NYSBA, with special 
shout-outs to Section Liaison Beth Gould and Meetings 
Representative Cathy Teeter, both of whom are integral to 
our operations.

There are so many things our Section does well—too 
many to list here. From CLE programs and webinars to 
diversity and leadership development, our Section has 
set the bar high and is often consulted for best practices 
and “how to” tips. As I have said many times before, I be-
lieve the strength of our Section lies within its committees 
which, through the outstanding leadership of our chairs, 
fulfi ll the Section’s mission and goals. During my term as 
Section Chair, I hope our Section’s value can be further 
enhanced by a renewed emphasis on committee work. 
Through our committees, we can continue to deliver 
great educational and networking programs, re-tool and 
re-energize our mentoring programs—both with new at-
torneys and with new arbitrators—and double our efforts 
in diversity and leadership development. I am hopeful 
we can also fi nally begin the planning process toward a 
trial/arbitration academy and take a more active role in 
advocating on issues and topics involving legislative and 
regulatory items. When we do all of these things, when 
our committee system is running well, Section member-
ship will grow, become even more diverse, and we will 
be able to attract active labor and employment law practi-
tioners to be our future leaders. 

I encourage all Section members to join a committee, 
write an article for our Journal, speak at a CLE program, 
participate at a networking event, become a mentor, and 
help us weigh in on issues of importance. I hope you all 
enjoy reading this issue of the Journal and perhaps even 
learn something you may not have known previously. I 
look forward to seeing you all at a Section event soon. As 
always, I welcome your comments and suggestions con-
cerning our Section. You can contact me at sgreenberg@
gbglawoffi ce.com or (516) 570-4343. 

2017 Fall Meeting Retrospective
Our Fall Meeting took place October 20-22, 2017, at 

The Sagamore in Bolton Landing, New York. The topics 
discussed were fascinating, the materials were substan-
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We are pleased to bring you this Fall 2017 edition of 
the Labor and Employment Law Journal. After fi ve years of 
outstanding stewardship of the Journal from Allan Bloom, 
we are honored to serve as the next editors. Our goal is 
to publish thoughtful, written work from across the labor 
and employment law spectrum. As Allan wrote in the 
Spring edition of the Journal, the strength of our Section is 
in its diversity of viewpoints. Whether you are a practi-
tioner (on the union or management side), a judge, arbi-
trator or mediator, a government offi cial, or an academic, 
we all have a common objective to advance scholarship 
in the labor and employment law area. With each edi-
tion, we will strive to deliver such diverse and thoughtful 
opinions from voices throughout our practice area.

We thought it would be useful for readers to under-
stand the process for getting an article published in the 
Journal. Typically, articles are submitted for consideration 
in fi nal or near fi nal form. However, we also fi eld queries 
from writers who have developed only a written outline 
and we will work with them on a timeline for delivering 
a fi nal product. As you can see from the articles in this 
edition, they vary in length. But all articles submitted to 
us contain appropriate legal citations from the author. 
Once submitted, as editors, we review and revise the 
articles as necessary for publication. Our objective is to 
get an article submitted in the upcoming edition of the 

Message from the Editors
By Colin M. Leonard and Laura C. Monaco

Journal, which is typically published three times each 
year. Additional detail regarding the Journal’s publication 
and editorial policies are on page 74 of this edition. And 
of course, feel free to reach out to either of us if you want 
to discuss any aspect of the publication process or if you 
have an article for consideration.

 We hope you enjoy reading this edition of the Jour-
nal. Many thanks to the authors and the NYSBA staff who 
handle all of the many details in bringing this edition to 
print. And to Allan Bloom, for his countless contributions 
to the Journal and our Section over the years. 

Colin Leonard Laura C. Monaco

State Bar and Foundation Seek Donations 
to Help Hurricane Harvey Victims Obtain Legal Aid

The State Bar Association and The New York Bar Foundation are seeking donations to a relief fund for 
victims of Hurricane Harvey who need legal assistance.

As the fl ood waters recede, residents of Texas will face numerous legal issues including dealing with 
lost documents, insurance questions, consumer protection issues and applying for federal disaster relief 
funds.

Nonprofi t legal services providers in Texas will be inundated with calls for help. 

Tax-deductible donations may be sent to The New York Bar Foundation, 1 Elk Street, Albany, NY, 
12207. Checks should be made with the notation, “Disaster Relief Fund.” Donors also can contribute by 
visiting www.tnybf.org/donation/ click on restricted fund, then Disaster Relief Fund.
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Abundant Available Leave
Employees will be able to use PFL in three situations: 

1) to bond with a new child, 2) to care for a family mem-
ber with a serious health condition, 10 and 3) to address a 
military exigency.11

PFL can be taken after the birth, adoption or foster 
placement of a child in the home.12 The purpose of the 
leave is to bond with the new child, and can be taken by 
any parent regardless of gender. The leave can be taken 
up to one year after the child’s birth or placement.13 Since 
PFL will be available January 1, 2018, leave can be taken 
for children that were born or placed in 2017.14

”Since the final regulations have been 
released, insurance companies, employers 
and employees can begin to prepare in 
earnest for Paid Family Leave to begin in 
a few months.”

PFL also provides leave for employees to care for a 
family member with a serious health condition.15 “Seri-
ous health condition” has the same defi nition under PFL 
as under FMLA, 16 but the defi nition of “family member” 
differs. FMLA defi nes “family member” as a parent, 
spouse or child, while PFL expands this to also include 
grandparents, grandchildren and domestic partners. Like 
under FMLA, however, an employee taking leave under 
PFL to care for a family member must do so within a rea-
sonable geographical proximity to that family member.17 
Notably, there are no restrictions on employees traveling 
to the family member to fulfi ll this requirement. 

Interesting Insurance Implications
Unlike FMLA, which is administered by employers, 

PFL is administered primarily through disability insur-
ance carriers. Existing disability carriers in the state are 
required to cover the PFL under the Act starting in Janu-
ary 1, 2017.18 Employers that are covered by a disability 
insurance policy will automatically be covered for the 
purposes of PFL starting on the fi rst of the year, whether 
or not the employer has paid additional premiums for 
this purpose. 

As the primary administrator, the insurance carrier 
will determine whether an employee receives PFL. The 
carrier will receive an employee’s request for leave19 
and appropriate paperwork certifying the need for the 
leave and then make the decision regarding the grant of 

In April 2016, Governor Andrew Cuomo signed into 
law the Paid Family Leave Act (PFL or the Act), which 
will provide paid family leave to New York employees. 
Employers covered by the New York State Disability and 
Workers’ Compensation Laws will have to comply with 
the Act. 

After two sets of proposed regulations were released 
and submitted for public comment, the Workers’ Com-
pensation Board issued fi nal regulations on PFL on July 
19. 2017.1

Even with the fi nal regulations, it is diffi cult to pre-
dict exactly how PFL will impact New York’s employees 
and employers. However, large-scale change is inevitable. 
From confl icts and overlap with other laws, such as the 
federal Family and Medical Leave Act (FMLA) and New 
York Disability laws, to questions about insurance imple-
mentation, arbitration or collective bargaining, the Act 
will add a new layer of complexity to the already com-
plex process of administering the myriad employee leave 
and benefi t laws that govern the workplace. This article 
provides an overview of the Act, and highlights some of 
the key areas of confusion and concern that may stand in 
the way of the smooth administration of the new law. 

Perplexing Phased-in Implementation
PFL has two main facets: amount of leave and pay-

ment during that leave. Each will be implemented in a 
series of phases, gradually increasing from January 1, 
2018 to January 1, 2021. 

Starting in 2018, an employee will be eligible for up 
to eight weeks of PFL,2 which will be paid at 50 percent 
of the employee’s average weekly wage3 or 50 percent of 
the state average weekly wage (SAWW). The Department 
of Labor adjusts the SAWW yearly, each year on March 
31. The current SAWW is $1,305.92.4 Using that number, 
the maximum weekly payment for an employee taking 
leave in 2018 would be roughly $650. However, once that 
amount increases on March 31, 2018 (and each year there-
after), the maximum benefi t level will increase as well.

In 2019, an employee will be eligible for up to 10 
weeks of leave,5 paid at 55 percent of the employee’s 
average weekly wage rate or the SAWW, whichever is 
less.6 For 2020, the 10 weeks will remain constant, but the 
percentage of weekly wage will increase to 60 percent.7 
Finally, in or after 2021, an employee will have 12 weeks8 
available at 67 percent of their average weekly wage or 
SAWW, whichever is less.9 

How Do You Spell P-A-I-D F-A-M-I-L-Y L-E-A-V-E?
An Exploration of New York’s Paid Family Leave Act 
By Theresa Rusnak
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back leave. PFL is provided on a rotating 52-week look-
back period.27 However, FMLA can be provided using a 
variety of methods: calendar year, fi scal year, date from 
fi rst leave and/or rolling basis.28 Given these different 
methods, it is possible that an employee might be entitled 
to fi rst take joint PFL/FMLA leave, and then take FMLA 
again within the same short period of time. For example, 
think of an employer who gives FMLA leave based on 
the calendar year 12-month period, starting on January 
1 of each year. An employee of that employer then takes 
in late November joint PFL and FMLA leaves to care for 
a child with a serious health condition. However, come 
January 1, the PFL leave is exhausted and cannot be 
taken again for another 52 weeks, but the FMLA leave 
is renewed and can be taken again. In this situation, an 
employee could end up taking 24 weeks of consecutive 
leave, between the two laws. 

Absence of Arbitration Remedies
Disputes regarding the grant or denial of PFL are sub-

mitted to arbitration.29 However, as of right now, the rem-
edies for incorrectly granted or incorrectly denied leave 
are unclear. For example, suppose an employee is denied 
leave by the carrier, and the employee appeals. Then, the 
arbitrator decides in favor of the employee getting the 
leave. It is likely that in between those two decisions, a 
number of days or weeks may have gone by, and the time 
the employee requested for the leave is long since passed. 
Given the time delay, does the employee in the example 
take leave right after the arbitrator’s decision? Is the 
employee in some way compensated or the carrier/em-
ployer punished for the leave that he could have taken at 
the appropriate time but did not? The opposite situation 
is also possible: the carrier grants leave and the employer 
(if the employer indeed has such a right), disputes that 
decision and proceeds to arbitration. During that time, the 
employee takes the leave he requested. Then, at arbitra-
tion, the arbitrator denies the leave. What are the conse-
quences for the carrier and employer? The only provision 
in the regulations regarding remedies mandates that 
arbitration awards be paid to the prevailing party within 
10 days of the fi ling of the decision before beginning to 
accrue interest.30 

Furthermore, it is worth mentioning that the section 
on arbitration in the fi nal regulations does not have a 
provision detailing the parties that can appeal a deci-
sion regarding a claim for benefi ts. Within the arbitration 
section as a whole, the insurance carrier, self-insured 
employer, and employee are mentioned as various par-
ties. However, employers that are not self-insured are not 
explicitly included as a party that may fi le for arbitration. 
Interestingly, the Board received a comment on this topic 
after the releases of the fi rst set of proposed regulations, 
and in response stated that there was nothing in the regu-
lations prohibiting an employer from making an appeal.31 
However, the Board declined to change either the second 
set of proposed regulations or the fi nal regulations to 

the leave. With the primary responsibility for requests 
and certifi cations placed on the insurance carrier, the 
regulations largely remove the employer from the leave 
process. This creates a challenging situation for employ-
ers who must manage staffi ng and attendance, but have 
not role in approving the leave. Notably, the insurance 
carrier has 18 days to approve or deny a benefi t—long 
after the time off has already been taken, in many circum-
stances. It becomes even more challenging and confusing 
when FMLA is also involved. The regulations provide 
that when PFL is taken for a reason covered by FMLA, 
the two types of leave will run concurrently.20 However, 
because the employer, and not the insurance carrier, 
administers FMLA, there may be times when the two en-
tities differ regarding the necessity of the leave, creating 
confusion for the employee. 

Diverse Days Off
Employees can take their available PFL leave on 

an intermittent basis, with a single day being the short-
est possible increment of leave time.21 For each day of 
intermittent leave, an employee must provide notice to 
the employer that the leave will be taken.22 When an em-
ployee does not provide notice, the carrier or self-insured 
employer can withhold payment until the employee 
submits a request for payment together with the date of 
leave, as long as it is within thirty days of the leave.23 As 
noted above, the insurance carrier has 18 days to approve 
or deny the request.24 Interestingly, the lack of appropri-
ate notice does not expose the employee to permanent 
repercussions. It does not prevent the employee from 
taking the leave, nor does it allow the employer to disci-
pline the employee for doing so. In fact, it does not even 
permanently withhold payment for those days taken. 
This leaves the employer and the insurance carrier with 
little recourse when notice requirements are not followed, 
which will be felt most acutely in cases of intermittent 
leave.

Flummoxing FMLA Issues
PFL and FMLA can be taken concurrently, provided 

that the reason for taking the leave applies to both laws. 
However, even when the qualifying reason applies, there 
are several practical problems that can arise. 

First, the qualifi cation dates for some employees may 
differ for PFL and FMLA, which could prevent the two 
types of leave from running together. A full-time employ-
ee becomes eligible for PFL leave after 26 weeks of work, 
with no minimum hours requirement.25 However, em-
ployees only become eligible for FMLA after 12 months 
and 1,250 hours of work.26 When a new employee takes 
PFL, the employee may not yet be eligible for FMLA. 

Second, differences in look-back periods between the 
two laws could prevent PFL and FMLA from running 
concurrently, and also result in employees taking back-to-



8 NYSBA  Labor and Employment Law Journal  |  Fall 2017  |  Vol. 42  |  No. 2 

be applied against the PFL time “in accordance with the 
provisions of the FMLA.”38 Under FMLA, an employer 
can mandate that an employee use paid time off or vaca-
tion days concurrently with the FMLA leave.39 Yet, FMLA 
also provides that employers cannot have their vacation 
or paid time off policies run concurrently with other types 
of paid leave, such as disability or workers’ compensa-
tion.40 There is an argument that PFL is similar to disabil-
ity and worker’s compensation, because it is paid leave 
that is not paid by the employer. If this is the case, then 
PFL could not run concurrently. The regulations have an 
internal contradiction in this regard. 

Likely Levels of Employee Contributions
Although PFL coverage can be funded by employees, 

employers can choose to bear the cost of PFL. 41 In this 
situation, employees would maintain the same rights to 
leave and benefi ts as employees that do contribute. If an 
employer initially covers the cost of PFL, but then decides 
to use employee contributions, it may do so. However, 
the regulations prohibit an employer from retroactively 
charging its employees for past coverage costs. 

However, if an employer does decide to collect 
contributions from its employees, these contributions 
will be in the form of weekly deductions from employee 
paychecks.42 This money is then remitted by the employer 
to the insurance carrier (or is maintained by a self-insured 
employer) to cover the cost of benefi ts. 

On June 1, 2017, the New York State Department of 
Financial Services set the maximum employee contribu-
tion at 0.126% of an employee’s average weekly wage, up 
to and not exceeding 0.126% of the SAWW.43 Using the 
2016 SAWW, the maximum deduction is $1.65 per week 
for 2018. Both the annual maximum deduction and the 
statewide average weekly wage change every year. The 
insurance premium is set at the same exact amount per 
employee, with the intent that the payroll deduction will 
exactly match the premium payment. Employers may 
begin to collect these deductions at any time, 44 but all 
surplus deductions must be returned to employees.45

Your Plan for Full-Time and Part-Time Employees
PFL covers both full-time and part-time employees. 

An employee is considered full-time when he or she 
works more than 20 hours a week, and part-time when 
he or she works less than 20 hours a week.46 Full-time 
employees become eligible for leave after 26 consecutive 
weeks of work.47 These part-time employees will become 
eligible to take PFL after working 175 days preceding the 
fi rst full day the leave begins.48 There is no minimum 
hours requirement that either or full or part-time employ-
ees must meet before becoming eligible. 

Some seasonal or part-time employees may waive 
PFL coverage. An employer must give its qualifying 
employees the waiver option, although the employee 

include the employer, leaving the right to arbitration for 
employers likely, but not guaranteed. 32 

Muddled Mandatory Subjects of Collective 
Bargaining

PFL will need to be administered in many work-
places where unions represent employees and collective 
bargaining agreements are in place. 

Perhaps the main issue with PFL and collective bar-
gaining is which, if any, parts of the Act are mandatory 
subjects of bargaining. Generally, employers and unions 
cannot collectively bargain to replace an existing law. 
However, within the law itself, there may be discretion-
ary provisions that are mandatory subjects of bargain-
ing.33 At this time, it is not clear what the National Labor 
Relations Board or the New York Public Employment 
Relations Board would consider to be a discretionary 
provision of the PFL. 

For employers that already have collective bargain-
ing agreements in place, the regulations state that the 
only way a collectively bargained agreement can sup-
plant the statutory leave requirement is if the agreement 
provides leave benefi ts “at least as favorable” as those 
under the Act.34 The regulations further elucidate that 
benefi ts may be deemed “at least as favorable” if: “the 
aggregate benefi ts…are equivalent to or greater than the 
family leave benefi ts” and the “cash family leave ben-
efi ts meet the minimum requirements under subdivision 
(e).”35 Based on this loose defi nition, it is unlikely that 
many, if any, currently collectively bargained agreements 
would meet this standard, leaving the employer required 
to implement the insured benefi t with all the protections 
of the Act. This is an area of the law that will have to be 
developed through arbitrations and court cases, and will 
therefore take time to be fully explored. 

Intricate Interactions with Other Paid Leave 
Policies

PFL, along with interacting with FMLA, will also 
have to share space with employer-provided paid leave 
policies, such as paid time off and paid vacation. 

The regulations state that an employer can offer the 
employee the option to use paid leave before using PFL, 
but the employer does not have to offer this option, and 
cannot mandate it.36 If the employer offers the option, 
and the employee exercises it, the leaves will run concur-
rently. In that situation, the employee would be paid the 
employee’s full salary for the vacation time, before fi nish-
ing the rest of the leave with PFL pay. For those days that 
overlap, the employer can request reimbursement from 
the carrier to defray some of the cost.37 

However, the analysis becomes more complicated 
when employers are also subject to FMLA. The regula-
tions provide that an employee’s accrued paid leave can 
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laborer, ministers, and jockeys.56 Independent contractors 
are also not covered. 

There is yet another category of employees that are 
excluded from the law: “person[s] engaged in a profes-
sional or teaching capacity in or for a religious, charitable, 
or educational institution.”57 As the language states, this 
exemption only applies to those teachers and profession-
als working for those three types of entities. Moreover, 
the defi nition of professionals may be narrowly drawn to 
include learned and creative professionals, as it is under 
the wage and hour laws.58 

This exception could have several ramifi cations. First, 
these institutions may be already optionally covering 
their professionals and teachers under the disability law, 
even though the law does not technically require them to 
do so. If this is the case, the institution may decide take a 
second look at that coverage before adding PFL. 

However, even if the institutions elect to discontinue 
coverage for their professionals and teachers, they will 
still have to purchase it for the rest of their employees 
that do not work in those capacities. As noted above, the 
exemption only applies to “a person engaged in a pro-
fessional or teaching capacity,” which means it does not 
apply to all the other employees that these institutions 
routinely and necessarily employ. This could lead to a 
confusing situation where some employees have the right 
to take substantially more leave than others. 

Finally, many of these professionals and teachers may 
be represented by unions, which surely will have strong 
opinions on whether the disability coverage should be 
discontinued or not, and whether those professionals 
should be covered by PFL. This decision will certainly be 
subject to mandatory bargaining. 

Abstract Notice Announcements 
The PFL regulations set forth a number of notice 

requirements, both for employees and employers. On the 
employee side, the notice requirements are the same as 
under FMLA: “an employee must provide the employer 
with at least 30 days advance notice before leave is to be-
gin if the qualifying event is foreseeable.”59 If the leave is 
foreseeable, and the employee does not provide adequate 
notice, the carrier may fi le a partial denial of the family 
leave claim for a period of up to 30 days from the date the 
notice is provided. If, however, “30 days advance notice is 
not practicable…notice must be given as soon as practica-
ble.”60 This also applies to each individual day or period 
of days taken for intermittent leave.61 The employee must 
inform the employer of the dates of the leave, or risk the 
carrier withholding payment. The regulations provide 
that an employer can waive the 30-day notice require-
ment, but are silent on whether the intermittent notice 
requirement can be waived.62 The content of the notice 
shall be “suffi cient” to “make the employer aware of the 

chooses whether to use it.49 A temporary or seasonal 
employee, one who will not even meet the 175 days of 
working within a 52-week period, can sign a waiver 
exempting them from coverage.50 Notably, this is not the 
same as mandating that an employee who does not work 
175 days in a 52-week period looking back from the date 
of the leave cannot receive PFL. If that were the case, the 
175-day coverage would be mathematically impossible 
for part-time employees. Therefore, if the employee de-
sires PFL after 175 days of working for the employer, the 
leave must be granted, regardless of how many of those 
175 days were within a 52-week look-back period. 

Lateral Link to Disability Laws
PFL is intended to complement existing statutory dis-

ability benefi ts, providing benefi ts for leaves that would 
not be covered under the state’s Disability Benefi ts Law. 
Since they are intended for different purposes, the two 
types of benefi ts cannot be collected at the same time. 51 
However, there is a combined limitation for the two types 
of leaves: no more than 26 weeks of combined PFL and 
disability leave can be taken in a 52 week period.52 

While the two types of leaves are for distinct purpos-
es, they will come together in the maternity leave situa-
tion, creating the opportunity for birth mothers to take 
lengthy partially-paid maternity leaves. A birth mother 
typically takes six to eight weeks of disability leave for 
her own recovery. Since this time is for her own disability, 
it can be taken under the Disability Benefi ts Law without 
using any PFL time. Once that period of disability ends, 
the woman can take advantage of her eight (and eventu-
ally 12) week PFL benefi t, ultimately creating a maternity 
leave of as much as 18-20 weeks when the leave is fully 
implemented. (If the employer is also covered by the 
federal FMLA, the FMLA leave will run concurrently for 
the fi rst 12 weeks, since FMLA can be used concurrently 
with both DBL and PFL.) This would make the average 
time off after giving birth about 17 weeks, for New York 
women after the year 2021. 

Exceptional Exemptions
Generally speaking, PFL broadly applies to any 

private New York State employer53 with more than one 
employee, and those who are covered by the Workers’ 
Compensation Law.54 Signifi cantly, public employers are 
not covered. The Workers’ Compensation Law defi nes 
“public employer” as the state, a political subdivision 
of the state, a public authority, or any other government 
agency or instrumentality thereof.55 These employers can 
opt into PFL coverage (as many have done for disability 
coverage) but are not required to do so. 

However, certain types of employees, even if they are 
employed by covered employers, are exempt from the 
law and employers need not provide PFL (or DBL) cover-
age. This includes livery driver, black car driver, farm 
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Effective Employer Penalties
The regulations set forth a penalty structure for non-

compliant employers. Particularly, if an employer does 
not provide coverage under the Act, “a penalty shall be 
imposed on the employer, not in excess of a sum equal to 
one-half a per centum of the employer’s weekly payroll 
for the period of such failure, and a further sum not in 
excess of 500 dollars.”74 Penalties are also imposed for 
employers that discriminate or retaliate against employ-
ees for using PFL, under Section 120 of the Workers’ 
Compensation Law.75 Penalties are reviewable by the 
Bureau of Compliance of the Workers’ Compensation 
Board upon the employer’s request within three days of 
the date of the penalty.76 

Since the fi nal regulations have been released, insur-
ance companies, employers and employees can begin to 
prepare in earnest for Paid Family Leave to begin in a 
few months. For insurance companies, this will consist of 
crafting PFL policies and adding them as a rider to exist-
ing DBL policies. Employers, in turn, will have PFL riders 
automatically added to their DBL policies, but must take 
steps to ensure payroll deductions are properly taken, 
craft new PFL policies, revise existing leave policies, 
and refi ne their internal leave and attendance-tracking 
processes to account for the added complexity of the PFL 
benefi ts. Although no one can exactly predict PFL’s over-
all impact, every party affected by the regulations should 
begin to consider how they will be affected. This is as 
“simple” as remembering how to spell P-A-I-D F-A-M-I-
L-Y L-E-A-V-E. 

Endnotes
1. The regulations are available at the New York State Workers’ 

Compensation website, at http://www.wcb.ny.gov/PFL/pfl -regs-
text-revised.jsp. 

2. Paid Family Leave Act Regulations, Laws, Regulations and 
Decisions: Workers’ Compensation Board § 358-3.1(e)(3)(i). 

3. See id. § 358-3.1 (e)(2)(i). Average weekly wage is calculated by 
determining the average wage of the eight weeks of employment 
immediately preceding the fi rst week of the leave. See id. § 355.9(a)
(2). 

4. See New York State Average Weekly Wage, Workers’ 
Compensation Law § 2(16), available at https://labor.ny.gov/
stats/avg_wkly_wage.shtm. 

5. See supra note 2, § 358-3.1 (e)(3)(ii).

6. See id. at § 358-3.1 (e)(2)(ii).

7. See id. at § 358-3.1 (e)(2)(iii).

8. See id. at § 358-3.1 (e)(3)(iii).

9. See id. at § 358-3.1 (e)(2)(iv).

10. PFL is not available for an employee to care for his or her own 
serious health condition. See id. § 380-2.5(g)(4). 

11. See id. at § 380-2.3. 

12. See id. at § 380-2.2.

13. See id. at § 380-2.2(b).

14. See id. at § 380-2.7. 

15. See id. at § 380-2.1. 

qualifying event and the anticipated timing and duration 
of the leave.”63

An employer must also provide an employee with 
several types of notices. First, employers must notify 
their employees of their rights under PFL. The regu-
lations obligate an employer to place a poster in the 
workplace, as well as inform their employees through a 
handbook or separately written policy.64 Furthermore, 
when an employee initially notifi es the employer that 
he or she seeks leave, the employee “need not expressly 
assert rights under PFL or even mention family leave.”65 
The regulations place the burden on the employer to 
seek further information from the employee to deter-
mine whether paid family leave is being sought by the 
employee.

Moreover, employers are also required to inform 
employees when their PFL leave has been concurrently 
designated as FMLA leave.66 If an employer fails to 
provide this notice, it loses the right to have the leave 
run concurrently with F MLA.67 On the other hand, if 
an employer designates FMLA leave for a reason also 
covered by PFL, informs the employee of this, and the 
employee still declines to apply for payment, the leave 
period will counted against the employee’s maximum 
leave duration.68 

Vexing Variations for Self-Insured Employers 
Employees also have the option to self-insure their 

employees for PFL, but must have done so by September 
30, 2017.69 Employers who have not previously self-
insured for disability leave must apply to the Chair of the 
Workers’ Compensation Board for approval.70 

Self-insured employers must follow all of the same 
regulations as insurance carriers, including the same 
criteria for determining whether leave should be granted 
or appealed. Self-insured employers must fi le annual 
reports to the Workers’ Compensation Board, which 
include information on the number of eligible employees, 
the amount of covered payrolls, the number of employ-
ees who received benefi ts, the amount of benefi ts paid, 
the amount of employee contributions, and the estimate 
amount of employee contributions in the upcoming 
year.71 

Self-insured employers are required to deposit into a 
Workers’ Compensation fund in an amount that will be 
determined by the Chair of the Workers’ Compensation 
Board. Self-insured employers will likely have to obtain 
lines of credit from a bank or surety company in order 
to be able to make these deposits.72 The regulations set 
forth minimum deposit requirements for self-insured 
employers, ranging from a $10,000 deposit for employers 
with fewer than eight employees to a $50,000 deposit for 
employers with 2965 employees or more.73 
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more than biological male or biological female, the new 
defi nition must come from Congress.”9

The second notion in particular was to become com-
monplace in the many subsequent circuit court decisions 
that arrived at the same conclusion as Ulane. In the years 
after Ulane, nearly every circuit court of appeals in the 
country decided that sexual orientation discrimination is 
not covered by Title VII.10

Supreme Court Decisions Cast Doubt on the 
Narrow Reading of Title VII

Two Supreme Court decisions over a nine-year span 
for the fi rst time gave limited protection against workplace 
discrimination against gay and lesbian employees. The fi rst 
is Price WaterHouse v. Hopkins,11 where the Supreme Court 
found sex stereotyping to be a form of gender discrimina-
tion under Title VII. Although the plaintiff in Price Water-
House was a female executive who was denied promotion 
because she did not conform to her male superiors’ stereo-
types about how women should dress and behave, some 
courts and attorneys realized that the decision could be 
used to combat workplace discrimination against gays and 
lesbians.12 As discussed below, sex stereotyping discrimina-
tion as defi ned in Price Waterhouse increasingly became a 
preferred theory on which to challenge sexual orientation 
discrimination under Title VII.

The second Supreme Court decision is Oncale v. Sun-
downer Offshore Services.13 In Oncale, the court recognized 
same-sex harassment as sex discrimination. The employee 
in Oncale was not gay, but was harassed by male co-work-
ers who regarded him as insuffi ciently masculine. Thus, 
the rationale of Oncale could be used by gay employees 
subjected to harassment because of their appearance or 
behavior so long as they did not attribute the harassment 
to being gay. The reluctance of the lower federal courts to 
extend Oncale to discrimination based on one’s status as a 
gay man per se created a paradox recognized by a number 
of courts14 that in most circuits remains unresolved to this 
day. As the Seventh Circuit in Hamm v. Weyauwega Milk 
Products, Inc.15 observed fi ve years after Oncale, “the absurd 
conclusion follows that the law protects effeminate men 
from employment discrimination, but only if they are (or 
are believed to be) heterosexuals.”

Oncale, which in a sense was also a sex stereotyping or 
gender norm discrimination case, may have provided the 
impetus for one circuit to forthrightly apply its holding to 
gays and lesbians. In Rene v. MGM Grand Hotel, Inc.,16 the 
Ninth Circuit found that a gay male employee harassed 
and taunted by co-workers for having feminine traits suc-
cessfully pleaded a claim of sex discrimination under Title 
VII. Rene opened the door, albeit slowly, to a growing num-

Introduction
When the 1964 Civil Rights Act was passed, the statute 

prohibited sex discrimination in an amendment that added 
just three words, “because of sex,” to the provision in Title 
VII prohibiting employment discrimination.1 These three 
words, of course, provided little useful guidance to lawyers 
and litigants seeking to challenge what they believed to be 
sex discrimination in the workplace. During the years im-
mediately after Title VII’s passage, the Equal Employment 
Opportunity Commission failed to take the Act’s ban of sex 
discrimination seriously, and moved slowly to address the 
early charges in this area that were fi led.2

However, under pressure from the National Organi-
zation of Women and some of its own female staff attor-
neys, the EEOC began to deal more assertively with sex 
discrimination complaints and issued rulings in favor of 
such plaintiffs as fl ight attendants contesting no-marriage 
policies.3 Very few people during Title VII’s fi rst two 
decades of existence, however, suggested that the statute’s 
prohibition of sex discrimination extended to discrimina-
tion against gays and lesbians based on their sexual prefer-
ences, or sexual orientation discrimination.

In the half century since Title VII’s passage, however, 
the law in this area has changed signifi cantly, particularly 
since 2015. Indeed, following the U.S. Supreme Court’s de-
cision in Obergefell v. Hodges4 legalizing same-sex marriage, 
some have ventured that we are on the cusp of having 
sexual orientation discrimination banned by federal law in 
much of the United States.5

This article discusses developments during the past 
two years, and particularly in 2017, that have moved the 
country closer to that point. For the fi rst time, a federal 
circuit court of appeals has found that Title VII prohibits 
sexual orientation discrimination,6 and another may be on 
the verge of doing so. These and other cases suggest that 
the traditional notion that Title VII’s prohibition of sex 
discrimination applies only to discrimination on the basis 
of gender, and not sexual orientation, may soon become a 
thing of the past.

Ulane and Early Sexual Orientation Cases
The fi rst major federal circuit case to address the ques-

tion of whether Title VII covers sexual orientation discrimi-
nation was Ulane v. Eastern Airlines, Inc.7 In deciding that 
Title VII does not prohibit discrimination based on sexual 
orientation, the Ulane court’s reasoning was twofold: (1) 
the court stated that the “phrase in Title VII prohibiting 
discrimination based on sex, in its plain meaning, implies 
that it is unlawful to discriminate against women because 
they are women and against men because they are men,”8 
and (2) “[i]f the term sex as it is used in Title VII is to mean 

The Accelerating Evolution of Title VII’s Treatment of 
Sexual Orientation Discrimination
By Geoffrey A. Mort
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the only evidence of her sexual orientation was that she 
was married to a woman, holding that the plaintiff “has set 
forth a plausible claim that she was discriminated against 
based on her nonconforming gender behavior.”27 The court 
in Koke v. Baumgardner28 found a Title VII sexual orientation 
discrimination claim to be meritorious and cited to lan-
guage in Simonton that an argument that sexual orientation 
discrimination can be perceived as discrimination based on 
sexual stereotypes was “substantial.”29

Yet another district court decision that deviated from 
the circuit court “second generation” decisions was Terveer 
v. Billington.30 The district court in Terveer denied a summa-
ry judgment motion where the plaintiff alleged that the de-
fendant denied him promotions and created a hostile work 
environment because of his failure to conform to male sex 
stereotypes, basing his nonconformity solely on his status 
as a gay man. See alsoVideckis v. Pepperdine University.31

Hively v. Ivy Tech: The Seventh Circuit 
Recognizes Sexual Orientation Discrimination as 
Discrimination Per Se

In the fall of 2016, a Seventh Circuit panel heard an 
appeal from a district court decision dismissing the sexual 
orientation claim of a lesbian former community college 
professor who had been denied promotions and later 
terminated. In Hively v. Ivy Tech Community College,32 the 
court reluctantly affi rmed the district court on the grounds 
that, as a panel, “we must adhere to our prior precedent,”33 
i.e., Ulane. In doing so, however, the panel expressed grave 
reservations about the continued viability of Ulane, stating 
that “it seems unlikely that our society can continue to con-
done a legal structure in which employees can be fi red…
and otherwise discriminated against solely based on who 
they date, love or marry.”34

All but inviting an en banc rehearing, the court criticized 
traditional case law on sexual orientation discrimination for 
creating a “paradoxical legal landscape in which a person 
can be married on Saturday and then fi red on Monday for 
just that act.”35 On October 11, 2016, the Seventh Circuit 
set aside the panel’s ruling that Title VII does not protect 
against sexual orientation discrimination because of Ulane 
and granted sua sponte an en banc rehearing.

En banc oral argument took place at the end of No-
vember 2016, and the full Seventh Circuit court issued 
its decision on April 4, 2017.36 The court held that Title 
VII prohibits sexual orientation discrimination, stressing 
the “commonsense reality that it is actually impossible to 
discriminate on the basis of sexual orientation without dis-
criminating on the basis of sex.”37 The court further found 
that there is no difference between a gender nonconformity 
claim and a straightforward sexual orientation claim. In 
a concurrence, Judge Posner stated that what he called 
“judicial interpretative updating”38 meaning revisiting and 
reinterpreting an existing statute, even where the reinter-
preted version is not consistent with what Congress may 
originally have intended, is sometimes warranted and was 
clearly called for in Hively.

ber of courts applying sex stereotyping principles in cases 
of sexual orientation discrimination.

“Second Generation” Sexual Orientation 
Discrimination Cases: Continued Reliance on 
Congressional Inaction as a Rationale

After PriceWaterhouse and Oncale, all but one of the 
circuit courts still continued to fi nd that sexual orientation 
discrimination is not prohibited by Title VII. The Second 
Circuit so held in Simonton v. Runyon,17 where it pointed 
out that “we are informed by Congress’s rejection, on 
several occasions, of bills that would have extended Title 
VII’s protection to people based on their sexual prefer-
ences.”18 Failure by Congress to amend Title VII to specifi -
cally include the words “sexual orientation” was cited in 
Ulane, has been employed by a majority of other circuits to 
justify not construing Title VII to cover sexual orientation 
discrimination, and was relied on by the Second Circuit 
fi ve years after Simonton in Dawson v. Bumble & Bumble.19 
Although the court in Dawson acknowledged that “it is 
often diffi cult to discern when [a plaintiff] is alleging that…
adverse employment actions allegedly visited upon her 
by [her employer] were motivated by animus toward her 
gender, her appearance, her sexual orientation, or some 
combination of these,”20 it then announced that “[a] gender 
stereotyping claim should not be used to bootstrap protec-
tion for sexual orientation into Title VII.”21 During the next 
decade, the “bootstrap” language would be used repeat-
edly by courts seeking to resist the use of sex stereotyping 
theory by plaintiffs allegedly subjected to sexual orientation 
discrimination.

The Second Circuit, of course, was not alone in con-
tinuing to follow Ulane after the PriceWaterhouse and Oncale 
decisions. The Sixth Circuit emphatically did so in Vickers 
v. Fairfi eld Med. Center:22 “recognition of [the gay plain-
tiff’s] claim would have the effect of de facto amending 
Title VII to encompass sexual orientation as a prohibited 
basis for discrimination. In all likelihood, any discrimina-
tion based on sexual orientation under a sex stereotyping 
theory [would be prohibited] if this claim is allowed to 
stand, as all homosexuals, by defi nition, fail to conform to 
traditional gender norms in their sexual practices.” And, 
in Etsitty v. Utah Transit Authority,23 the Tenth Circuit also 
rejected PriceWaterHouse’s application to sexual orientation 
discrimination.24

District Courts Look Anew at Sexual Orientation 
Discrimination

Notwithstanding the near unanimity of the Circuit courts 
on the question of whether Title VII covers sexual orientation 
discrimination, a number of district courts have found the 
argument that “because of sex” does not encompass discrimi-
nation based on sexual preference to be illogical. Such deci-
sions provided an underpinning to later circuit court cases 
that questioned the traditional reasoning on this issue.25

In Boutillier v. Harford Pub. Sch.,26 the court allowed a 
lesbian teacher’s sex discrimination case to proceed where 
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Is the Second Circuit Following in Hively’s Footsteps?
No fewer than four district court decisions holding that 

Title VII does not prohibit sexual orientation discrimination 
have been appealed to the Second Circuit in the last year: Zar-
da v. Altitude Express,39 Christiansen v. Omnicom Group, Inc.,40 
Cargian v. Breitling USA41 and Magnusson v. County of Suffolk.42 
Zarda, Christiansen and Cargian all resulted in affi rmances 
based on Simonton, although a majority of the panel in Chris-
tiansen issued a concurrence suggesting that the entire Second 
Circuit should reconsider the issue en banc. Motions for an en 
banc rehearing were made in all three cases, and granted in 
Zarda. Oral argument was held on September 26, 2017.

Of course, the fact that the Second Circuit agreed 
to rehear Zarda en banc suggests that the court may be 
inclined to fi nd that Title VII covers sexual orientation 
discrimination and thus become the second circuit to reach 
this conclusion. A number of amicus briefs have been fi led, 
including one by the U.S. Department of Justice arguing 
against any expansion of Title VII to include sexual orien-
tation discrimination.43

Conclusion
Regardless of what the Second Circuit decides in 

Zarda, Hively has created a split in the circuits that almost 
certainly will be resolved in the Supreme Court. Specula-
tion as to the outcome of future Supreme Court cases is no-
toriously unreliable, particularly when the composition of 
the Court may change during the next few years. Certainly, 
there is reason to believe that the societal shift in favor of 
gay rights and greater acceptance of gays and lesbians sug-
gest that extending the protection of federal anti-discrim-
ination law to sexual orientation is only a matter of time. 
Particularly during the last three years, as discussed above, 
there has been considerable movement among the federal 
courts in that direction.

Nevertheless, should another conservative justice be ap-
pointed to the Supreme Court, the outcome of a case involv-
ing Title VII’s coverage of sexual orientation discrimination 
is anything but assured. This is certain to be an issue that 
the legal community and the public at large will follow with 
rapt attention in the months and years to come.
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During the strike, Consolidated Communications fi lled 
the vacancies with replacement workers.10 While the 
strike lasted a little under a week,11 Consolidated Com-
munications received several written and verbal reports 
regarding alleged misconduct by striking employees, 
including those of Eric Williamson who “grabbed his 
crotch as a hostile gesture directed at” female non-striking 
worker Tara Walters who was trying to report to work 
one morning amidst the frenzy of activity involved in 
the strike.12 After meeting with each employee individu-
ally, Consolidated Communications suspended four 
employees without pay pending an investigation into the 
allegations and eventually confi rmed certain disciplinary 
actions, including a two-day suspension for Williamson.13 
The union objected to the company’s disciplinary actions 
toward the striking employees and fi led a charge for un-
fair labor practice against the company.14

Finding of the Administrative Law Judge

Upon review, Administrative Law Judge Arthur 
J. Amchan (ALJ) found that Williamson had engaged 
in misconduct “by grabbing his crotch and making an 
obscene gesture directed at [non-striking employee] Tara 
Walters.”15 However, the ALJ credited the General Coun-
sel’s fi nding that the misconduct was not serious enough 
to “deny [Williamson] the protection of the Act.”16 In 
the alternative, the ALJ also provided that “the General 
Counsel may prove that although misconduct occurred, it 
was not serious enough to warrant the level of discipline 
imposed.”17 The ALJ ultimately found that “Williamson’s 
gesture did not justify his [two-day] suspension” because 
when he grabbed his crotch, this act was not accompanied 
by a threat of rape or other bodily harm.18 Apparently 
feeling the need to justify his fi ndings, the ALJ went on to 
state that “Williamson’s gesture [could not] be legitimate-
ly characterized as ‘sexual harassment’ [because i]n Title 
VII cases, a plaintiff generally cannot prevail on the basis 
on a single incident not involving physical contact.”19 The 
ALJ was further convinced by the apparent lack of any 
previous application by the employer of its sexual harass-
ment policy to a single incident not involving physical 
contact.20 According to the ALJ, this factor weighed heav-
ily against justifying Williamson’s two-day suspension.21 
Ultimately, because Williamson’s suspension was made 
on the basis of two separate incidents—the crotch grab-
bing incident and a separate unrelated incident which 
was found not to have occurred—the ALJ concluded that 
the suspension based on both events was unwarranted.22

D.C. Circuit’s Finding

The D.C. Circuit Court affi rmed the Board’s fi nd-
ing that while Williamson “did engage in misconduct 
by grabbing his crotch and making an obscene gesture, to-

On September 13, 2016, the United States Court of 
Appeals for the District of Columbia tipped its hat to the 
Old Boys Club in a decision that continues to affi rm the 
fact that women are second-class employees. Against the 
backdrop of the nation’s employment policies that dis-
parage women, including discriminatory hiring practices, 
unequal pay, and outdated maternity leave laws, the D.C. 
Circuit confi rmed that it is perfectly okay for a woman 
to be sexual harassed in the workplace—so long as she 
is sexually harassed by her coworker on the picket line. 
In its decision, Consolidated Communications v. NLRB,1 
the D.C. Circuit affi rmed the National Labor Relations 
Board’s (NLRB or “Board”) fi nding that an employer’s 
two-day suspension of an employee who sexually 
harassed a female non-striking employee while striking 
outside of the employer’s facility was a violation of the 
striking employee’s Section 7 rights.2 While Judge Patri-
cia A. Millett tried to save face by authoring a strongly 
worded concurrence3 warning the Board of the need to 
change this se ntiment, the Circuit ultimately stood down 
and deferred to the Board’s discretion on the matter.4

Not only is the D.C. Circuit’s affi rmation of the 
Board’s decision based on faulty grounds, it creates se-
vere practical hurdles for employers who are tasked with 
concurrent obligations to protect employees’ rights to 
engage in concerted activities under the National Labor 
Relations Act (NLRA or the “Act”) and to prevent sexual 
harassment in the workplace pursuant to Title VII of the 
Civil Rights Act (“Title VII”).5 It also sends a strong mes-
sage to women that when it comes to the conditions of 
the working environment of a female worker, their rights 
are second to those of their male counterparts, once again 
dismantling any hope that women can attain equal foot-
ing in the workplace.

Background
Consolidated Communications (“Consolidated 

Communications” or “Company”) is a Delaware telecom-
munications company located in Illinois that provides 
telephone, television, and broadband services to both 
residential and commercial customers in several of the 
surrounding Midwest states in addition to parts of Texas 
and California.6 Certain employees of Consolidated Com-
munication are represented by the International Brother-
hood of Electrical Workers Local 702 (IBEW or “Union”) 
including technicians, customer service representatives, 
and repair, warehouse and facilities employees.7 In late 
2012, in anticipation of the expiring collective bargaining 
agreement (CBA), the company and union entered into 
a series of negotiations.8 But when negotiations stalled 
over pension and health care issues, the union called for 
a strike based on bad faith bargaining by the company.9 

When Well-Intentioned Statutes Collide
By Katie L. Birchenough
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conditions, and balancing power among different parties. 
An issue arises, however, when two coworkers, each with 
specifi c rights derived from the separate statutes that are 
administered under two separate federal agencies and 
interpreted by differing standards, come into confl ict with 
the other while at work.

Striking Employees Rights Under Section 7 of the 
NLRA

Under the NLRA, whether unionized or not, employ-
ees have “the right to self-organization, to form, join, or 
assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage 
in other concerted activities for the purpose of collec-
tive bargaining or other mutual aid or protection.”28 The 
purpose of Section 7 of the Act, from which employees 
derive their right to engage in concerted activities, was 
to provide a means for which equality in the bargain-
ing power between employers and employees could be 
achieved.29 However, the Act also provides employees 
with a choice to engage in concerted activities, specifying 
that employees “have the right to refrain from any or all 
of such activities except to the extent that such right may 
be affected by an agreement requiring membership in a 
labor organization as a condition of employment.”30 An 
employer cannot “interfere with, restrain, or coerce em-
ployees in the exercise of the rights guaranteed in section 
[7].”31 Therefore, an employer will be found to have com-
mitted an unfair labor practice if “(1) the employer knew 
of the concerted nature of the employee’s activity; (2) the 
concerted action was protected under the [Act]; and (3) the 
employer’s adverse action was because of, or motivated by, 
the protected, concerted activity.”32 In addition, “an ad-
verse employment action on an employee who engages in 
concerted, protected activities may violate [the Act] even 
if the employer has not exhibited anti-union animus.”33

Furthermore, when employees engage in concerted 
activities by striking for economic reasons, employees are 
entitled to reinstatement of their former or substantially 
equivalent position upon an unconditional offer to return 
to work.34 However, an employer may refuse to reinstate 
a former striking employee if the employer has a good-
faith belief that the striking employee engaged in strike 
misconduct that may reasonably tend to coerce or intimi-
date other employees in their Section 7 rights i.e., the non-
striking employee’s right to refrain from striking.35

A large body of case law has been built around the 
meaning of concerted activities.36 However, even when 
an employee engages in concerted activities, not all such 
concerted activities are immune from discipline.37 An 
employer’s imposition of reasonable discipline, includ-
ing refusal to reinstate employees for such misconduct, 
does not constitute an unfair labor practice.38 While it 
is true that the expansive scope of Section 7 has never 
been read without qualifi cation, there are no real legisla-
tive guidelines as to what encompasses “protected” and 
“unprotected” concerted activity, and so this line-drawing 

ward Walters…the actions were not suffi ciently egregious 
to warrant suspension.”23 The Circuit continued stating,

[t]he Board, in fact, acknowledged 
that Williamson’s gesture was “totally 
uncalled for, and very unpleasant,” but 
nonetheless concluded that his actions 
could not objectively be perceived “as an 
implied threat” of the kind that would 
coerce or intimidate a reasonable em-
ployee from continuing to report to work 
during the strike….Given the rough-and-
tumble nature of picket lines and the 
fl eeting nature of Williamson’s offensive 
misconduct, we cannot conclude that the 
Board erred in its assessment of the ob-
jective impact of this particular conduct 
in this instance.24

Judge Millett opted to write separately “to convey 
[her] substantial concern with the too-often cavalier and 
enabling approach that the Board’s decisions have taken 
toward the sexually and racially demeaning misconduct 
of some employees during strikes [which] have repeat-
edly given refuge to conduct that is not only intolerable 
by any standard of decency, but also illegal in every other 
corner of the workplace.”25 Judge Millett then provided a 
lengthy and illustrative list of “[t]he sexually and racially 
disparaging conduct that Board decisions have winked 
away,” fi nding that this pattern “encapsulates the very 
types of demeaning and degrading messages that for too 
much of our history have trapped women and minorities 
in a second-class workplace status.”26 Recognizing that 
strikes and picket lines can arouse intense feelings that 
lead to strong words, Judge Millett suggested the need 
to draw a line at words that sexually or racially degrade 
coworkers, as these words are categorically different, 
noting that “[c]onduct that is designated to humiliate and 
intimidate another individual because of and in terms of 
that person’s gender or race should be unacceptable in the 
work environment. Full stop.”27

Two Statutes; Two Different Standards
Both the National Labor Relations Act and Title VII of 

the Civil Rights Act of 1964 were enacted to accomplish 
similar objectives and generally work in concert with the 
other to accomplish these goals protecting certain classes 
of workers, assisting in the improvement of working 
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task has been left to the Board and the courts.39 Decisions 
by the Board and the courts have offered limited line-
drawing analysis but rather accept that employees are 
not protected when their conduct either (1) violates the 
law; or (2) “is so fundamentally contrary to the dictates of 
the employment relationship as to warrant characteriza-
tion as ‘indefensible,’ or ‘reprehensible’ or ‘disloyal.’”40 
Therefore, concerted activities will fall outside the protec-
tions of Section 7 under the “means/objective test” if the 
activity’s “objective is contrary to the terms or spirit of 
the National Labor Relations Act or allied federal legis-
lation” and may include instances where the concerted 
activity violates criminal or tort laws of the state.41

Non-Striking/ Replacement Worker Rights

First, the National Labor Relations Act protects em-
ployees in the private sector regardless of their union af-
fi liation.42 This includes employees who choose to refrain 
from engaging in concerted activities for the purpose of 
collective bargaining or other mutual aid or protection.43 
Because of this reach, the Board is charged with protect-
ing the rights of all employees covered under the Act.44

Additionally, employees working for an employer 
that employs more than 15 workers are protected from 
sexual harassment, considered a form of sex discrimina-
tion under Title VII.45 The policy behind enacting Title VII 
was to prohibit discrimination based on certain protected 
traits and “‘to encourage informal conciliation and to fos-
ter voluntary compliance’ through ‘the creation of antiha-
rassment policies and effective grievance mechanisms.’”46 
When the concept fi rst arrived in the 1980s, the idea that 
sexual harassment could be categorized as sex-based 
discrimination was highly controversial.47 While the 
Supreme Court was able to provide legitimacy to the idea 
that sexual harassment was a form of sex-based discrimi-
nation,48 30 years later, society still struggles to identify 
what actions constitute sexual harassment.49 For example, 
to prove a prima facie claim of sexual harassment by a 
coworker under a hostile work environment claim, an 
individual claiming he or she was sexually harassed must 
demonstrate: (1) the individual was a member of a pro-
tected group; (2) the individual was subjected to unwel-
come sexual harassment; (3) the harassment was based 
on sex; (4) the harassment affected a “term, condition, or 
privilege” of the individual’s employment; and (5) the 
employer knew or should have known of the harassment 
but did not take prompt remedial action.50 Notably, in 
order to determine whether the sexual harassment af-
fected a term, condition, or privilege of the individual’s 
employment, the court must inquire as to whether the 
harassment was both objectively and subjectively abu-
sive.”51 Additionally, the court must look to the totality of 
the circumstances, including whether the harassment was 
frequent or severe; physically threatening or humiliating, 
as opposed to merely offensive; unreasonably interfered 
with work performance; and/or undermined the plain-
tiff’s workplace competence.52

Moreover, employers are encouraged to actively 
prevent and rectify any instance of potential sexual 
harassment in the workplace.53 Proactive measures taken 
by the employer to reduce any instance of gender dis-
crimination are strongly promoted by the Equal Employ-
ment Opportunity Commission (EEOC) because they 
prevent the workplace from becoming “permeated with 
‘discriminatory intimidation, ridicule, and insult,’” that 
if left uncured could lead to such pervasive and severe 
atmosphere as to trigger a violation of Title VII.54 Indeed, 
an employer who has a sound sexual harassment policy, 
and takes immediate corrective measures when notifi ed 
of an incident that may rise to the level of sexual harass-
ment faces lessened liability under Title VII.55 The EEOC 
provides that employers should instate a sexual harass-
ment policy and establish an adequate complaint and in-
vestigation process.56 Further, the EEOC emphasizes that 
“[a]n employer should correct harassment that is clearly 
unwelcome regardless of whether a complaint is fi led” 
and further states that an employer is not prohibited 
from taking interim measures such as placing the alleged 
harasser on non-disciplinary leave.57

Issues Arise in the Application of Competing 
Standards

The ALJ’s fi nding that Williamson’s conduct was 
“unpleasant” but not serious enough to warrant a two-
day suspension was contrary to standards set under 
both the NRLA and Title VII, as well as accompanying 
case law. Specifi cally, the ALJ found that Williamson’s 
act of grabbing his crotch as he yelled at a non-striking 
female employee trying to report to work was a single 
act which was not accompanied by an objective threat of 
bodily harm.58 The ALJ’s use of an objective standard to 
determine an implied threat of bodily harm is derived 
from Clear Pine Mouldings,59 a case in which “strikers 
carried clubs, tire irons, baseball bats and ax handles”60 
while making verbal threats to non-striking employees.61 
The standard under Clear Pine Mouldings takes into ac-
count “whether the misconduct is such that, under the 
circumstances existing, it may reasonably tend to coerce 
or intimidate employees in the exercise of rights protected 
under the Act.”62

While the Clear Pine Mouldings standard is useful in 
analyzing general threats from striking employees, the 
standard is completely contrary to the standard used for 
evaluating behavior that is sexually threatening in nature. 
At the outset, gestures and language used towards a cer-
tain subsection of the population because of the targeted 
population’s gender are decisively different than those 
used universally amongst the sexes. Take, for example, 
the classic use of the middle fi nger to convey disgust with 
a “scab” or replacement worker. Inherently, this gesture 
is not chosen because of the receiving party’s gender, nor 
does it convey a gender-specifi c message. Conversely, 
grabbing one’s crotch, imitating masturbation, or calling a 
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single-act hostile work environment claims have ultimate-
ly been dismissed, this does not create an automatic dis-
qualifi cation just because the act occurred one time.73 The 
fact fi nder must still go through a full fi ve-part analysis of 
the claim to determine if the single act is severe enough to 
warrant liability under Title VII.74 While there are many 
reasons as to why a court may want to keep this fi ve-
factor analysis open for individuals bringing a sexual ha-
rassment claim, one of the main factors supporting such 
an avenue is that each claim for sexual harassment will be 
unique from the next. Each circumstance will be differ-
ent as will the plaintiff’s reaction to the sexual conduct. A 
woman who has been a victim of rape, child sexual abuse 
or domestic violence may have a different reaction to the 
sexual conduct than others and such reaction may appear 
extreme to the trier of fact without any context.75 Ad-
ditionally, a woman may have a different reaction based 
on the environment she is in. One who feels necessary to 
compete with men and be “one of the guys” may have a 
different reaction to certain conduct invoked by her male 
coworkers.76

By using the objective standard under Clear Pine 
Mouldings, but not considering the subjectivity standards 
required under a Title VII analysis, the ALJ endorsed and 
provided immunity to actions that could otherwise be 
in violation of federal and state sexual harassment laws. 
This endorsement is counter to the notion that decisions 
by the Board and the courts have explicitly found that 
acts in violation of the law are not afforded the protection 
of the NLRA. Had the ALJ conducted an appropriate test 
under Title VII, the outcome may have been different. It 
seems superfl uous to speculate, however, because even 
if the sexually explicit gesture by Williamson was found 
not to violate any federal or state laws, the more obvious 
failure of the ALJ’s decision was that it lacked any consid-
eration of whether the gestures by Williamson were “so 
fundamentally contrary to the dictates of the employment 
relationship as to warrant characterization as ‘indefen-
sible,’ or ‘reprehensible’ or ‘disloyal.’”77

The Board’s decision to step in over the employer 
disciplinary decision and reinstate an employee who has 
made sexually explicit gestures towards another female 
employee under the guise of protecting the striking em-
ployee’s right to engage in concerted activity is inherently 
destructive to the employment relationship between the 
employer and its employees. First, speech in the work-
place is much more limited than the constitutional right 
of free speech that Americans have become accustomed 
to and are not governed by the same standards as public 
free speech.

Additionally, while it must be recognized that strik-
ing workers are given somewhat of a “free for all” while 
on strike, the NLRA is limited in the type of speech it 
protects—when such speech relates to the terms and 
conditions of employment. Of course, much of the speech 
used while picketing or striking will directly coincide and 

female worker a “whore” is calculated towards a sub-
section of the population based on the receiving party’s 
gender and is derogatory because of the receiving party’s 
gender.63

Additionally, the objective standard derived from 
Clear Pine Mouldings allows a male ALJ to infer what 
would be reasonably threatening to a woman in a par-
ticular situation. Some may argue that a sexually explicit 
gesture alone is objectively threatening to a woman 
regardless of the context—a striker need not elevate this 
threat by accompanying his obscene gesture with threats 
of rape, sodomy, or other bodily harm.

“However, an employee’s attempt to 
couch his concerns about the conditions 
of employment in sexual slurs to 
insult women should not be deemed 
protected.”

Moreover, the objective standard does not include 
the additional subjectivity standard used under Title VII 
claims.64 Title VII claims require the fact fi nder to analyze 
whether the harassment is both objectively and subjective-
ly abusive.65 While what properly encapsulates this sub-
jective standard is the question of debate among circuits 
courts,66 there is no doubt that a subjective analysis must 
be made.67 By opting not to conduct a subjective inquiry 
as to the effect Williamson’s action had on non-striking 
employee Walters, the ALJ could not have suffi ciently 
guaranteed that the conduct did not qualify as sexual 
harassment. The record from the administrative hear-
ing lacks any inquiry into whether Walters subjectively 
viewed the gesture as sexually abusive (i.e., unwanted), 
the decision saying only “[w]hile his gesture was totally 
uncalled for, and very unpleasant, it is diffi cult to see 
how it could have been perceived as an implied threat 
of violence or even future mistreatment (whatever that 
means) or have discouraged Walters from continuing to 
report to work during the strike.”68 The only reference 
to a possible subjective inquiry is the ALJ’s statement 
noted that while Walters mentioned the incident to fellow 
coworkers, she did not immediately report the incident 
to management until the next day when she was asked 
by her supervisor if she wanted to report the incident.69 
Walters affi rmatively did so.70 Without any inquiry into 
how Walters perceived the gesture, the ALJ could not 
have possibly had the means to properly determine the 
effect the gesture had on Walters.

The ALJ further concluded that the single act alone 
is not suffi cient, noting that “a plaintiff generally can-
not prevail [in a Title VII claim] on the basis on a single 
incident not involving physical contact.”71 The statement 
oversimplifi es the issue and disregards the standards set 
forth by case law for a claim of sexual harassment under 
hostile work environment jurisprudence.72 While many 
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because the employer had a history of vigorously enforc-
ing its own sexual harassment policies.

Additionally, women are free to pursue other causes 
of action based on state law. Many states will have a 
cause of action under their human rights laws (or equiva-
lent) for employees alleging workplace sexual harass-
ment.79 There may also be certain circumstances that 
provide women with a cause of action against the striking 
employee grounded in state tort law. Threat of suit or 
a pending litigation may in some circumstances lead to 
negotiations or mediation of the issue by an independent 
arbitrator.

“Damned if You Do, Damned if You Don’t 
Conundrum” Employer Protections

The decision in Consolidated Communication has obvi-
ous and severe ramifi cations for women looking to gain 
equal footing in the workplace. The decision also has 
serious implications on an employer who must maintain 
the rights of all of its employees—not just those who have 
engaged in concerted activity by striking. By preventing 
an employer from taking remedial action when he or she 
is notifi ed of a sexual harassment complaint, the Con-
solidation Communications decision relieves the employer 
of liability in this particular workplace context, but also 
creates severe uncertainty for an employer who is tasked 
with instituting remedial measures under Title VII. How 
is the employer to know in the moment that a sexual 
harassment claim is reported, that the Board will have a 
contrary view as to what constitutes sexual harassment 
several months down the road after the ALJ reviews the 
sexual harassment conduct in the context of an unfair 
labor practice claim? Of course, where the sexual harass-
ment claim is so severe as to withstand the objective stan-
dard test under Clear Pine Mouldings the employer would 
be free to discipline the striking employee. However, for 
more subtle conduct that still has a profound effect on the 
non-striking employee, the circumstance under Consoli-
dated Communications suggest that to avoid being brought 
up on an unfair labor practice, an employer should refuse 
to allocate punishment towards the striking employee 
regardless of whether the employer could do so under its 
own employment policies. In the end, the decision pro-
vides a free pass to employers who would not otherwise 
want to institute discipline in this context, despite the 
federal mandate under Title VII to do so in other con-
texts, and prohibits those employers who are willing to 
prescribe discipline for this certain type of behavior from 
doing so.

Furthermore, due to the current political context it 
appears the Supreme Court will not have a majority to 
overturn the D.C. Circuit’s opinion.80 It is also a strong 
possibility that the makeup of the Board will not move 
toward one of inclusion of women’s rights in the work-
place.81 Given this political reality, it is in the best interest 
of the employer to negotiate a thoughtful CBA which 
includes provisions that prohibit striking employees 

relate to the employee’s terms and condition of employ-
ment. However, an employee’s attempt to couch his con-
cerns about the conditions of employment in sexual slurs 
to insult women should not be deemed protected.

“Furthermore, due to the current political 
context it appears the Supreme Court will 
not have a majority to overturn the D.C. 
Circuit’s opinion.”

Finally, regardless of whether language is protected 
or not, both the union and the employer have an interest 
in reducing language used by employees to sexually ha-
rass other coworkers. The IBEW, for example, recognizes 
this in its own sexual harassment guidance documents, 
which emphasize that:

[s]exual harassment is one of the most 
corrosive infl uences that can infect the 
workplace. It can divide the bargain-
ing unit and pit workers against each 
another. It can destroy the promise of 
effective labor/management cooperation 
when power is wielded in a sexually ma-
nipulative and dehumanizing manner. 
Sexual harassment is illegal discrimina-
tion based on sex and has no place in a 
healthy work environment.78

Therefore, like Judge Millett in her concurring opin-
ion, the IBEW also recognizes that certain actions are 
categorically different when the words or conduct are 
aimed at a specifi c individual because of the individual’s 
gender.

Where Do We Go from Here?

Man May Work from Sun to Sun, but a Woman’s 
Work Is Never Done

One of the largest questions remaining is what are 
women to do when confronted with sexual harassment 
by a striking co-worker? Short of civil disobedience, 
there doesn’t seem to be much that can be done without 
either guidance on the issue by the EEOC, a change in the 
Board’s interpretation, or a systemic change in the way 
the county views women. Without signifi cant systemic 
change likely to occur anytime in soon, employees are 
better off trying the enact change from within. Employees 
would benefi t from union representation that acknowl-
edges and prevents sexual harassment during strikes 
and from employers who have strong sexual harassment 
policies that are consistently enforced. Employees should 
demand both. Creating this environment is not only im-
portant for the existing morale of employees, but is also 
crucial for creating a foundation for an existing environ-
ment that when reviewed by an administrative body 
or court is held to those higher standards specifi cally 
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distinguish the discipline. In Consolidated Communications, 
the employer suspended Williamson for two-days based 
on both the violation of the sexual harassment policy and 
because of another action that was eventually found not 
to have occurred.90 Ultimately, because the employer did 
not specify separate discipline for the two actions, the 
entire disciplinary action was deemed to have violated 
the NLRA.91

In the end, all parties involved— employers, unions, 
and union and nonunion employees—benefi t from a 
healthy working environment where employees are free 
to express their displeasure with their working condi-
tions while at the same time remain free from gender 
discrimination while at the workplace. Being cognizant of 
the realities women face on a daily basis while at work is 
the fi rst step towards the creation of policies that ensure 
equality is met. Unfortunately, until elected offi cials and 
judges are able to understand the plight of women who 
are objectifi ed and constantly subjected to unwanted ha-
rassment purely because of their sex, the duty to inform, 
demand, and push for equality for all falls to the legal 
fi eld. It is the legal fi eld that will be tasked with bringing 
actions and challenging laws or decisions that continue to 
affi rm the notion that women are second-class employees.
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per-hour fastball—hit Bautista on his massive protec-
tive elbow guard.14 The home plate umpire immediately 
positioned himself between Bautista and Bush to prevent 
the altercation he foresaw, but Bautista calmly dropped 
his bat, and walked to fi rst base.15

Two batters later, with one out in the inning, Toronto 
First Baseman Justin Smoak hit a groundball to Texas 
Third Baseman Adrian Beltre.16 Beltre threw the ball to 
Second Baseman Rougned Odor, who in turn threw the 
ball to fi rst base to attempt to complete the double play.17 
However, Odor’s throw went bouncing harmlessly into 
right fi eld, some 30 feet from his target, because as he 
threw the ball, he was collided into by a late, high-sliding 
Bautista.18 When Bautista stood up, Odor immediately 
confronted him.19 Bautista did not back down, and Odor 
connected with a hook that would make Joe Frazier 
proud.20 Immediately, every Blue Jay and Ranger in the 
stadium was on the fi eld; they had themselves a brawl.21

Introduction
So-called “benches clearing brawls” have a strange 

place in the tradition of America’s Pastime—they rep-
resent the ultimate manifestation of bad blood and are 
almost always spawned by a violation of one of baseball’s 
“unwritten” rules. Such altercations look bad for every-
body involved, including MLB, and the Major League 
Baseball Players’ Association (MLBPA). In fact, the two 
sides have collectively bargained to an agreement regard-
ing disciplinary action for “just cause” conduct, and “con-
duct materially detrimental or materially prejudicial to 

On May 15, 2016, Texas Rangers Second Baseman 
Rougned Odor punched Toronto Blue Jays Outfi elder 
Jose Bautista so squarely in the jaw that the blow knocked 
Bautista’s helmet and sunglasses clean off of his head. In 
order to appreciate why Odor swung at Bautista in the 
top of the 8th Inning of a game in mid-May, we must re-
wind the clock to the early evening of October 14, 2015. In 
order to appreciate why such an event would arise from 
a Major League Baseball (MLB) game in the fi rst place, 
and how such an event can invoke a legal issue involving 
the union’s duty of fair representation, we must take that 
clock apart completely.

Entering the bottom of the 7th Inning of Game 5 of 
the American League Divisional Series, the Toronto Blue 
Jays were trailing the Texas Rangers 3–2.1 Luck, however, 
would be on Toronto’s side, as Texas would make two 
errors in the inning and Toronto would tie the score at 3; 
setting up an opportunity with two runners on base and 
two outs, for the prolifi c power hitter, Jose Bautista.2 Bau-
tista sent one of Texas Pitcher Sam Dyson’s 97-mile-per-
hour pitches blistering into the upper deck at the Rogers 
Centre, setting the raucous Toronto fans ablaze.3 Bautista, 
consumed by the emotion of the moment, stood at home 
plate for a second, shifted his gaze from the ball in fl ight, 
to the middle of the fi eld, to the right fi eld foul line, be-
fore demonstrably fl ipping his bat—as if in disgust—and 
beginning his trot around the bases.4

The crowd was in hysterics: fans ran onto the fi eld, 
threw beer and garbage onto the fi eld, and roared at the 
tops of their lungs.5 Toronto Designated Hitter Edwin 
Encarnación stood near home plate, gesturing to fans to 
settle down.6 Sam Dyson mistook Encarnación’s actions 
as being crowd-enticing and confronted Encarnación.7 As 
the two bumped chests, both teams’ benches and bullpens 
came running onto the fi eld.8 Dyson was quoted after 
the game9 as taking exception to Bautista’s bat fl ip, and 
sports media dove into a debate about the ethics of bat 
fl ipping.10

The two teams did not meet again until early in the 
2016 season, again in Toronto, and that series transpired 
without incident.11 Next, the teams met for a weekend 
series in Texas, when blood heated to a boil in the top of 
the 8th Inning on May 15.12 With Texas leading 7–6, their 
pitcher was Matt Bush and the Toronto batter leading off 
the inning was Jose Bautista.13 The fi rst pitch—a 96-mile-

Rights Without Remedy: How Major League Baseball’s 
Collective Bargaining Agreement Denies Even the Game’s 
Biggest Stars a Legal Remedy Under the Theory of the 
Duty of Fair Representation, and Why This Is Not a Swing 
and a Miss
By Miller Lulow

Miller Lulow was born and raised in Manhattan, 
and lived a dual music/baseball life from age 3 through 
the completion of his undergraduate studies at SUNY 
Purchase College, where he majored in Jazz Studies, 
and was named to the ABCA/Rawlings Division III All-
Region team in 2013. After playing one season of inde-
pendent league baseball in Taos, NM, Miller discovered 
a desire to study the law while working for a non-profi t 
youth baseball organization. Upon his arrival at St. 
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argument that perhaps the MLBPA was not looking out 
for the best interests of the Player in a given case, and if 
that is so, the question of fair representation arises.

On the other hand, if the MLBPA is not a party to the 
Player’s representation, it could also be exposing itself to 
a claim, under the theory of breach of the duty of fair rep-
resentation, brought by a Player who loses his grievance, 
simply because the MLBPA was not a party to his griev-
ance representation. Whether such a Player would have 
a meritorious claim is not entirely clear, but any claim 
against the MLBPA for breach of the duty of fair represen-
tation is detrimental in some way or another.

In order to reduce the confl ict of interest between the 
MLBPA and its bargaining counterpart, MLB, and to insu-
late the MLBPA from potentially damaging lawsuits under 
a theory of breach of the duty of fair representation, the 
two bargaining sides should renegotiate the language of 
Appendix A of the CBA to explicitly provide that should 
the Player decide to employ his own, outside counsel for 
a grievance, the Player will waive his right to a potential 
legal recourse under the theory of fair representation.

This article proceeds in four parts. Part I will fi rst pro-
vide a brief historical context of Baseball’s unwritten rules 
and their role in the Bautista-Odor incident. Part I will 
then examine the MLB grievance process and analyze a 
historic example of the confl ict of interest, and duty of fair 
representation issues-primarily by examining the Alex 
Rodriguez arbitration of 2014.

Part II will examine the history of the duty of fair rep-
resentation doctrine and provide the current status of that 
legal duty and the burden of proof on the plaintiff in such 
cases. Part III with then apply the legal doctrine discussed 
in Part II to the Bautista-Odor facts, and the Alex Rodri-
guez facts, in an analysis of the legal merits of hypotheti-
cal claims of breach of the duty of fair representation that 
any of those Players might bring.

Finally, Part IV will propose new language to be in-
serted in the relevant portion of Appendix A of the CBA. 
The new language will reduce vagueness, and be benefi -
cial to all parties involved. Part IV will further explain 
several of the benefi cial factors, as well as address poten-
tial counterpoints to the suggested language.

The Unwritten Rules
The game of baseball has a very wide range of unwrit-

ten rules.32 Some unwritten rules seek to govern game 
strategy, while others concern game etiquette.33 While the 
range of substance in these rules may be wide—from 
“[p]lay for a tie at home; play for a win on the road” to “no 
showboating allowed”—the unwritten rules share a com-
mon foundation: tradition. America’s Pastime is inescap-
ably rooted in tradition; look no further than the 7th Inning 
Stretch.34 Like traditions such as the 7th Inning Stretch, all 
of baseball’s unwritten rules are passed down through the 

the best interests of Baseball…”22 However, the MLBPA, 
as the exclusive bargaining representative of MLB Play-
ers, has a list of responsibilities it must undertake in the 
best interests of its employees. One of these responsibili-
ties is to represent appeals of league disciplinary action 
taken against Players—called grievances—and the right 
to assert a grievance is conferred upon the Players by the 
Collective Bargaining Agreement (CBA).23 Subsequent to 
the May 15, Toronto-Texas brawl, 14 players and coaches 
were disciplined by MLB.24 Both Bautista and Odor fi led 
grievances.25 Their grievances were represented by the 
MLBPA, as per Appendix A of the CBA.26

Appendix A of the CBA, which covers the procedural 
rules of grievance hearings, provides that “[a] Player or 
Players may be accompanied by a representative of the 
Players Association who may participate in the hearing 
and represent the Player or Players. Any other Party may 
be accompanied by a representative who may participate 
in the hearing and represent such Party.”27 This language 
is suffi ciently vague, and thus can be interpreted in mul-
tiple ways.

Through a strict literal interpretation, this language 
can be read as saying that the MLBPA may accompany a 
Player in their grievance hearing, and further that they 
may participate and represent the Player. Through a broader 
interpretation, this language can be read as inferring that 
Player representation may be provided by the MLBPA, 
at the exclusion of all other potential representatives. 
Compare the second sentence—“Any other Party may 
be accompanied by a representative who may participate 
in the hearing and represent such Party”—to the fi rst 
sentence: “a Player…may be accompanied by a represen-
tative of the Players Association who may participate in the 
hearing and represent the Player or Players.”28 In other 
words, a broad interpretation of this language infers that 
a Player does not enjoy the same freedom to hire outside 
counsel as “any other Party” does.

Depending on the interpretation of Appendix A, a 
case such as Bautista-Odor could involve the MLBPA; the 
Players’ own legal team; or a combination thereof, repre-
senting each player in his respective appeal. In point of 
fact, under Appendix A, a Player is fully entitled to hire 
his own outside counsel.29 However, in any circumstance 
in which the MLBPA is a party to the Player’s representa-
tion, what results is a confl ict of interest for the MLBPA. 
With the MLBPA opposing MLB’s disciplinary action 
against two players who fought each other, the MLBPA’s 
message is, effectively: These two players, who fought each 
other on the fi eld, do not deserve their respective punishments.

Also, even though the MLBPA is obeying its legal 
duty of fair representation by representing the Bautista-
Odor grievances, it is further confl icting itself by arguing 
to reduce a “just cause” suspension30 for conduct-fi ghting 
on the fi eld-that the MLBPA and MLB as collective bar-
gaining counterparts are working together to attempt to 
eradicate.31 This confl ict of interest can be fodder for an 
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in awe; the other half was furious.46 This is arguably the 
hottest topic of debate between the old-school players 
grounded in the tradition of America’s Pastime, and the 
new kids on the block—the group of players attempting 
to usher in a hip, fun, exciting iteration of the game.47

The Confl ict of Interest Potentially Giving Rise to 
the Claim

It does not take much to start the fi re and wind up 
with a brawl, and after the dust settles, MLB takes disci-
plinary action. Article XII of the CBA provides that “…a 
Player may be subject to disciplinary action for just cause 
by his Club, the Senior Vice President, Standards and On-
Field Operations or the Commissioner.”48 Following the 
Bautista-Odor brawl, Bautista was suspended one game 
by MLB; Odor was suspended eight games.49 Both players 
appealed their respective suspensions; a right conferred 
upon them by Article XI(C)(1)(a) of the CBA:

Any Player who believes that he has 
a justifi able complaint regarding such 
discipline may, within 7 days of his re-
ceipt of written notifi cation of the disci-
pline, appeal in writing to the Executive 
Vice President, Administration, if the 
discipline was imposed by the Senior 
Vice President, Standards and On-Field 
Operations, or to the Commissioner, if 
the discipline was imposed by him, for a 
hearing.50

Grievance arbitrations are conducted in an informal 
manner, intended to be exercises in problem solving, rath-
er than classic litigious disputes.51 However, the format 
of most grievances follows the standard of general legal 
practice.52 The parties present their arguments, including 
evidence “as they desire and…such additional evidence 
as the Panel Chair may deem necessary to an understand-
ing and determination of the dispute.”53 For grievances 
wherein the Player loses a just cause suspension appeal 
for conduct the MLBPA and MLB are working together 
to eradicate, it is not unreasonable to expect the Player, 
who identifi es the confl ict of interest, to feel as though he 
was deprived of the most zealous advocacy possible.54 
However, whether the Player’s feelings are based in even 
a modicum of factual truth is irrelevant, as the barrier 
of truth is not enough to stop a Player from instituting a 
federal lawsuit against the MLBPA for breach of duty of 
fair representation.55 

The A-Rod Case
Perhaps the most high-profi le grievance arbitration in 

the history of the CBA, the case of Alex Rodriguez, pro-
vides an illustrative example of the potential consequenc-
es described above.56 A polarizing fi gure in the history of 
baseball, Alex Rodriguez was the subject of heavy scru-
tiny for the better part of a decade, regarding his alleged 

generations. Whether in the form of a parent teaching a 
child about the taboo act of mentioning the phrase “no-
hitter” while a no-hitter is in progress,35 or a coach teach-
ing a player the strategic advantages or drawbacks to hit-
ting behind a runner at fi rst base, the unwritten rules are 
passed on from one lover of the game to another. While 
these rules will not be found in the annual edition of the 
Offi cial Rules of Baseball, they exist tangibly, and have for 
as long as the game has been played.36 

The Evolution of the Brawl
There is one unwritten rule that lays the founda-

tion for the connection between the unwritten rules and 
brawls: “If one of your players gets hit by a pitch, you 
retaliate in kind.”37 Like most unwritten rules, this rule 
does not come with a time stamp, an indication of its 
date of inception, but it has been an accepted practice for 
decades.38 A logical consideration of the circumstances 
giving rise to such a rule would include that perhaps, in 
the early to mid-1900s, pitchers did not throw as hard as 
they do today.39 This difference in velocity may be due in 
part to the fact that human beings today are bigger, taller, 
and stronger than those from that era. Another factor 
could be that pitchers did not try to throw as hard then as 
they do now.40 Considering these factors, it is likely that 
being hit by a pitch in the early 1900s did not hurt quite 
as much. The harder pitchers began throwing, the more 
being hit by a pitch started hurting, and the more neces-
sary retaliation began to be.

At times, the dispute ends after the fi rst batter gets 
hit. Other times, a second batter is hit (or there is an at-
tempt made to hit a second batter.41 If this happens, the 
dispute becomes one-sided—one team has two shots 
to the other team’s one—and the team that has been 
hit twice feels slighted. Perhaps at this point one team 
should walk away from potential confl ict, and move on.

However, what often happens is an overfl ow of emo-
tion—and subsequently an overfl ow of players—as the 
entirety of the slighted team will come charging out onto 
the fi eld, hooting and hollering, looking for a fi ght.42 The 
team that has gotten the extra shot in will react in kind, 
and then there will be 50 people on the fi eld, some stand-
ing around attempting to diffuse the tension, others at-
tempting to restrain the players who have begun brawling 
with each other.43

Over the years, as players became more talented, 
baseball gained popularity on a global stage, and the 
stakes became signifi cantly raised, the list of reasons to 
start a brawl expanded. Now, the slightest hint of a “dis-
honorable” action can be enough to light that previously 
described fuse.44 An example of a dishonorable action is 
the bat fl ip, such as Jose Bautista’s emotional reaction to 
his home run in the 2015 ALDS.45 When Bautista stood 
at the plate and admired his majestic home run, and then 
tossed his bat into the air, half of the baseball world was 



26 NYSBA  Labor and Employment Law Journal  |  Fall 2017  |  Vol. 42  |  No. 2 

duty upon those representatives to act on behalf of all the 
employees.71 

Synthesizing the Duty of Fair Representation
In Steele, a member of the Brotherhood of Locomotive 

Firemen and Enginemen sued his union to enjoin enforce-
ment of agreements made by the union and the employer 
that were deliberately discriminatory against black union 
members.72 The Brotherhood

…purporting to act as representative 
of the entire craft of fi remen, without 
informing the Negro fi remen or giving 
them opportunity to be heard, served a 
notice…[which] announced the Broth-
erhood’s desire to amend the existing 
collective bargaining agreement in such 
manner as ultimately to exclude all Ne-
gro fi remen from the service.

The Court held that the Railway Labor Act of 1926 
imposed upon the “statutory representative of a craft at 
least as exacting of a duty to protect equally the interests 
of the members of the craft as the Constitution imposes 
upon a legislature to give equal protection to the interests 
of those for whom it legislates.”73 The Court reasoned that 
the “fair interpretation of the statutory language is that 
the organization chosen to represent a craft is to represent 
all its members, the majority as well as the minority, and 
it is to act for and not against those whom it represents.”74 
The Supreme Court’s decision in Steele has been described 
as “very progressive,” because it recognized race-based 
employment discrimination 20 years before Title VII.75

The Supreme Court later reaffi rmed the duty of fair 
representation recognized in Steele, in the 1954 case of 
Ford Motor Co. v. Huffman.76 In Huffman, a class of com-
plainants alleged that their positions on the defendant 
Ford’s seniority roster had been lowered because of 
certain provisions in the collective bargaining agreement 
that gave additional seniority to employees who had 
pre-employment military service, in addition to the post-
employment military service required to be credited by 
the Selective Service and Training Act of 1940.77 The plain-
tiffs further alleged that their bargaining representative 
had exceeded its authority by agreeing to the bargaining 
provisions that caused the plaintiffs their alleged injury.78 

The court held that the provisions were valid, and that 
the bargaining representative had not breached its duty 
of fair representation.79 Before ruling against the plaintiff 
class, the Court reaffi rmed the duty recognized by Steele: 
“The bargaining representative, whoever it may be, is 
responsible to, and owes complete loyalty to, the interests 
of all whom it represents.”80 The Court also added some 
elements to the duty that helped insulate the bargaining 
representative from potential liability, including that the 
representative act in good faith.81

use of performance-enhancing drugs (PED) and violation 
of MLB’s Joint Drug Prevention and Treatment Program 
(JDA).57 As set forth in the brief preamble, the JDA was 
established “by agreement of the Offi ce of the Commis-
sioner of Baseball and the [MLBPA]…to…deter and end 
the use of Prohibited Substances by Players…”58

In August, 2013, MLB concluded its nearly eight-
month Biogenesis investigation by suspending 13 players 
for violating the JDA.59 Twelve of the 13 players were 
suspended 50 games each, and all of those players ac-
cepted their suspensions.60 Rodriguez was suspended an 
MLB-record 211 games; a compound suspension under 
the JDA for “…his use and possession of numerous forms 
of performance-enhancing substances…over the course 
of multiple years” and under the CBA for “…attempting 
to cover-up his violations of the [JDA] by engaging in 
a course of conduct intended to obstruct and frustrate 
[MLB’s] investigation.”61

Rodriguez fi led a grievance,62 alleging, among other 
claims, that his suspension was without just cause, and 
was “wholly inappropriate when compared to those 
given other Players with alleged ties to Biogenesis and 
Bosch.”63 The MLBPA joined Rodriguez’s appeal, claim-
ing that if any discipline was indeed warranted, the 
211-game suspension was disproportionate and unprec-
edented.64 Frederic Horowitz, the independent arbitrator, 
agreed upon by MLB and the MLBPA and appointed in 
June, 2012, upheld Rodriguez’s suspension, but reduced 
the duration of the suspension to 162 games.65

Following Arbitrator Horowitz’s decision, Rodriguez 
fi led a lawsuit in the Southern District of New York, su-
ing both MLB and the MLBPA.66 In his suit, Rodriguez 
sought, among other things, “…to hold MLBPA respon-
sible for its breaches of the duty of fair representation 
owed to Mr. Rodriguez prior to and during the Grievance 
process” by alleging the MLBPA failed “to intervene to 
stop the continuous leaking of prejudicial information” 
about Rodriguez; that the MLBPA failed “to stop the 
abusive investigative tactics taken by MLB and its in-
vestigators to obtain evidence against Mr. Rodriguez.”67 
The complaint further alleged that the MLBPA made 
public statements “falsely declaring Mr. Rodriguez’s 
guilt and stating that he should accept a suspension and 
resolve the Grievance at issue all, of course, without Mr. 
Rodriguez’s consent…”68 The case never made it to trial, 
however, as Rodriguez quietly dropped his suit.69

The Duty of Fair Representation
Although not codifi ed under federal law, the duty of 

fair representation arises from the concept of exclusive 
representation in collective bargaining.70 The U. S. Su-
preme Court fi rst recognized the existence of the duty of 
fair representation in Steele v. Louisville & N. R. Co. when it 
held that the Railway Labor Act of 1926, in providing for 
collective bargaining through representatives imposed a 
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After upholding Vaca, the Court held that “a union’s 
actions are arbitrary only if, in light of the factual and 
legal landscape at the time of the union’s actions, the 
union’s behavior is so far outside a ‘wide range of rea-
sonableness,’ [citation omitted] as to be irrational.”96 The 
Court was instructive with regard to whether the union’s 
actions were irrational:

A settlement is not irrational simply 
because it turns out in retrospect to have 
been a bad settlement. Viewed in light 
of the legal landscape at the time of the 
settlement, [the union’s] decision to settle 
rather than give up was certainly not 
illogical. At the time of the settlement, 
[the employer] had notifi ed the union 
that all of the [sic] bid positions had 
been awarded to working pilots and was 
maintaining that none of the strikers had 
any claim on any of those jobs. Given the 
background of determined resistance by 
[the employer] at all stages of this strike, 
it would certainly have been rational for 
[the union] to recognize the possibility 
that an attempted voluntary return to 
work would merely precipitate litigation 
over the right to the [sic] bid positions…
there was certainly a realistic possibility 
that [the employer] would not abandon 
its bargaining position without a com-
plete settlement.

At the very least, the settlement pro-
duced certain and prompt access to a 
share of the new jobs and avoided the 
costs and risks associated with major 
litigation.97 

How the Duty of Fair Representation May Be 
Breached

The burden on the party that must show arbitrary, 
bad faith, or discriminatory actions is high.98 It is pos-
sible to overcome the burden. In Breininger v. Sheet Metal 
Workers Intern. Assoc., the Union “operate[d] a hiring hall 
through which it refer[ed] both members and nonmem-
bers of the union for construction work.”99 Under this 
system, if an employer needed a new employee, it con-
tacted the Union, and if the employer did not request a 
specifi c employee by name, the Union started at the top of 
its list of employees and worked its way down until it had 
fulfi lled the employer’s requirements.100 The employee 
who brought the action alleged that the Union refused to 
honor an employer’s specifi c “requests for his services and 
passed him over in making job referrals.”101 The employee 
further alleged that the Union had breached its duty of fair 
representation by acting arbitrarily, discriminatorily, or in 
bad faith, by passing him over and instead favoring a class 

The Court would further expound upon the good 
faith element in Vaca v. Sipes.82 The action was originally 
brought as a class action in Missouri state court, and at 
trial, the jury awarded the employee compensatory and 
punitive damages, but the trial court judge set aside the 
jury verdict and ruled in favor of the employer on the 
ground that state court did not have jurisdiction in such 
a matter.83 In Vaca, the class representative alleged he had 
been fi red in violation of the existing collective bargaining 
agreement.84 The employee had a complicated medical 
history, and was discharged as a result of his poor health, 
despite being declared fi t to work by a doctor.85 The 
employee further alleged that his union had “‘arbitrarily, 
capriciously and without just or reasonable reason or 
cause’ refused to take his grievance with [the employer] 
to arbitration under the fi fth step of the bargaining agree-
ment’s grievance procedures.”86

The Court held that the union had not breached its 
duty, and set forth a three-pronged test for determin-
ing when a union might, in fact, breach the duty of fair 
representation. The Court held that a breach of the duty 
occurs “only when a union’s conduct toward a member of 
the collective bargaining unit is arbitrary, discriminatory, 
or in bad faith.”87 The Court reasoned that an individual 
employee does not possess “an absolute right to have his 
grievance taken to arbitration regardless of the provisions 
of the applicable collective bargaining agreement.”88 The 
Court relied in part on statutory interpretation of the La-
bor Management Relations Act in further reasoning that 
“[i]n providing for a grievance and arbitration procedure 
which gives the union discretion to supervise the griev-
ance machinery and to invoke arbitration, the employer 
and the union contemplate that each will endeavor in 
good faith to settle grievances short of arbitration.”89

The Vaca test was upheld by the Court in Air Line 
Pilots Ass’n, Intern. v. O’Neill, wherein the Court held 
the Vaca test applied to “all union activity.”90 In O’Neill, 
a class of airline pilots had gone on strike because their 
employer had unilaterally lowered their wages after fi l-
ing for Chapter 11 restructuring.91 During the strike, the 
pilots’ union authorized striking pilots to submit bids 
for the employer’s job openings; however, the employer 
challenged the striking pilots’ bids in court, refusing to 
award any jobs to striking pilots.92

At this point, the union negotiated a deal with the 
employer. The deal provided an end to the strike, the 
disposition of the pending litigation, and the reallocation 
of the jobs the employer had refused to award to striking 
pilots.93 However, the deal specifi cally provided that the 
fi rst 100 “captain” jobs would be awarded to pilots that 
had not been on strike.94 The striking pilots then sued 
their union under the theory of breach of the duty of fair 
representation for bargaining for, and accepting, a deal 
that allegedly “arbitrarily discriminated” against striking 
pilots.95
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Bautista–Odor Analysis
As previously mentioned, Jose Bautista and Rougned 

Odor were suspended one game, and eight games, 
respectively, for their roles in the incident.111 For the sake 
of analysis, imagine that Bautista was so furious with the 
result of his grievance that he decided to bring an action 
against the MLBPA, alleging that the MLBPA had breached 
its duty of fair representation.

Under Vaca, Bautista must prove that the MLBPA 
acted arbitrarily, discriminatorily, or in bad faith toward 
him.112 As instructed by O’Neill, the MLBPA’s actions will 
only be considered arbitrary if, in light of the factual and 
legal circumstances at the time of the MLBPA’s actions, 
the MLBPA’s behavior was so far beyond reasonable as 
to be considered irrational.113 In addition to the Bautista 
facts being distinguishable from the facts in O’Neill, it 
would appear to be diffi cult to show that the MLBPA 
acted irrationally.114 Without knowing the details of the 
Bautista grievance hearing—which are confi dential until 
released by MLB and the MLBPA—it cannot be said 
that the MLBPA acted irrationally; the MLBPA made no 
actions that deviated from the standard operating proce-
dure of such grievances.

Imagine, however, that the MLBPA met with Bau-
tista before the grievance arbitration to discuss Bautista’s 
concerns about the matter. During this meeting, Bautista 
stressed he committed no wrong in sliding the way he 
did, and certainly no wrong in the ensuing altercation be-
cause it was Odor who hit Bautista fi rst. Upon returning 
to the offi ce, the MLBPA discovered it had been double-
booked for the date and time of the Bautista arbitration, 
and realized there would be no time to make up the date 
because the ensuing time period confl icted with the time 
the MLBPA required all hands on deck in preparation for 
the renegotiation of the CBA.

Assume, then, that the MLBPA withdrew the griev-
ance, until further notice, so that it could allocate the 
appropriate amount of time to its efforts. The MLBPA 
subsequently rescheduled the arbitration for two months 
later, the arbitration was then held, and Bautista’s one-
game suspension was upheld, effective immediately. This, 
however, would be the fi nal game of the regular season, 
and the Blue Jays, in a tie for the fi nal playoff spot, and 
without their star power hitter, Bautista, would lose the 
game. Bautista, understandably incensed by the result, 
then sued the MLBPA for breaching its duty of fair repre-
sentation by arbitrarily discriminating against him when 
it indefi nitely postponed his grievance process. It would 
likely result that the MLBPA did not breach its duty, 
however, as it’s motive was not to discriminate against 
Bautista, but that in rescheduling Bautista’s arbitration 
for a time during which the MLBPA could devote its full 
efforts, the MLBPA actually acted in good faith.115

Further, without knowing the confi dential details of 
these grievances, it cannot be said that the MLBPA acted 

of employees that had been in favor of the current busi-
ness manager.102

The Supreme Court overruled the Sixth Circuit, 
which held the employee failed to show the Union 
breached its duty of fair representation because he failed 
to allege his employer breached the CBA.103 The Su-
preme Court held that the employee had stated a claim 
of breach of the duty of fair representation, in the case of 
a Union taking on additional obligations to its members 
by actively taking part in the hiring/recruitment process: 
“[I]f a union does wield additional power in a hiring hall 
by assuming the employer’s role, its responsibility to ex-
ercise that power fairly increases rather than decreases.”104 

In order to determine whether the MLBPA could ever 
potentially be liable under the theory of breach of the 
duty of fair representation, this article will take the facts 
and circumstances from fi rst the Bautista–Odor incident, 
and then the Alex Rodriguez case, and apply them to the 
legal framework set forth in the Steele, Huffman, Vaca, and 
O’Neill cases.

Analyzing the Duty of Fair Representation 
Through the Baseball Lens

The burden on the plaintiff to show a breach of the 
duty of fair representation is very high.105 First and 
foremost, the plaintiff must be a member of the union 
they are suing.106 Suppose that the Bautista–Odor fi ght 
had taken place in the minor leagues, and that neither 
Bautista nor Odor had ever accrued any Major League 
experience. In such an example, the MLBPA owes no 
duty to either player, because neither are members of the 
Union. It is also possible to distinguish Breininger, since 
neither the Bautista-Odor, nor Rodriguez cases deals with 
the MLBPA assuming a role in the hiring/recruitment 
process of its members. By defi nition, the Players have 
already obtained a job, and in neither of these contexts is 
the concept of free agency involved.107

Next, seemingly the simplest element, the plaintiff 
must establish is the existence of the duty. “When a labor 
organization has been selected as the exclusive repre-
sentative of the employees in a bargaining unit, it has a 
duty…as the exclusive representative of the employees in 
the unit, to represent all members fairly.”108

Although it may seem simple enough to prove, this 
is the element that this article will analyze closest, to sug-
gest how the MLBPA and MLB can reword Appendix A 
of the CBA to prevent claims of breach of the duty of fair 
representation from ever arising. In order to do this, how-
ever, this article concedes the mere existence of the duty, 
which is implicit in section 9(a) of the National Labor 
Relations Act, resulting from the MLBPA acting as the ex-
clusive bargaining representative for the players, for the 
purposes of the analysis.109 Next, the plaintiff must satisfy 
the Vaca test, and prove the union’s conduct toward the 
plaintiff was arbitrary, discriminatory, or in bad faith.110 
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Rodriguez further alleged that the MLBPA’s actions 
were “arbitrary, capricious and taken in bad faith.”124 One 
example of bad faith is “the absence of honest purpose and 
judgment or the presence of hostility or discrimination.”125 
Certainly, allegations such as: “MLBPA determined early 
on that it did not want to ‘take on’ MLB over the alleged 
use of PES by Mr. Rodriguez,” and “This inaction by 
MLBPA created a climate in which MLB felt free to trample 
on Mr. Rodriguez’s (and indeed all players’) confi dentiality 
rights,” if true, might amount to bad faith conduct on the 
part of the MLBPA.126 However, as previously described in 
the Bautista analysis, Rodriguez’s allegations must amount 
to nonconclusory facts that, if taken as the truth, would 
state a claim to relief that is plausible on its face, in order 
to survive a motion to dismiss.127 Additional facts that 
may be included in the MLBPA’s hypothetical answer to 
the complaint are that Rodriguez’s own legal representa-
tives were allegedly engaged in settlement negotiations 
with MLB, but the settlement was not substantial enough 
to be to Rodriguez’s liking.128

If Rodriguez’s claim could make it to the discovery 
stage of litigation, the cost of the litigation, in time and 
money, would become immense.129 In point of fact, the 
longer such a litigation dragged on, the more money, 
time, and publicity it would cost all parties involved.130 
Perhaps the cost may even reach a point where the best 
alternative for the MLBPA would be to settle the dispute. 
Chances are Rodriguez may not be seeking money dam-
ages, though, as he is the highest-earning baseball player 
in history.131 It is highly likely, therefore, that Rodriguez 
would be seeking at least an injunction—preventing the 
enforcement—if not an outright reversal of the arbitra-
tion decision. In a world where arbitration decisions were 
overturned more frequently, perhaps Rodriguez would 
have a case, based on the fact-driven analysis of arbitrary, 
discriminatory, or bad faith conduct. To reiterate the most 
salient point, however, the existence of such a litigation 
alone would be damaging enough to the MLBPA and 
MLB.

Solution: Reword Appendix A
The relevant language of Appendix A, “[a] Player or 

Players may be accompanied by a representative of the 
Players Association who may participate in the hearing 
and represent the Player or Players” should be reworded 
to eliminate vagueness and make explicit that the Player’s 
right to pursue a legal remedy under the theory of the 
duty of fair representation will be waived, should the 
Player decide to forgo the MLBPA, and appoint outside 
counsel as his representative in his grievance matter. The 
proposed change to Appendix A would read as follows:

A Player or Players may be accompanied 
by a representative of the Players Asso-
ciation who may participate in the hear-
ing and represent the Player or Players. 
Alternatively, a Player or Players may be 

either discriminatorily, or in bad faith, in its handling 
of the grievance matters. However, after the grievance 
decisions were issued, Bautista was quoted as say-
ing: “I can’t say that I agree with it. Apparently [Odor] 
either has friends in high places, [the Texas Rangers do], 
or [Odor] did a really good job of convincing them of 
something.”116 While Bautista’s quote may seem like an 
accusation of wrongdoing, the MLBPA’s actions would 
need to reach the level of acting with “improper intent, 
purpose, or motive” that defi ned “bad faith,” according 
to the Second Circuit.117 The Second Circuit further held 
that bad faith “encompasses fraud, dishonesty, and other 
intentionally misleading conduct.”118

Whether or not Bautista is able to survive a motion to 
dismiss by alleging nonconclusory facts that, if taken as 
the truth, would state a claim to relief that is plausible on 
its face,119 or further survive a motion for summary judg-
ment by raising a genuine issue of triable fact,120 his claim 
against the MLBPA will have lasted long enough to cost 
the MLBPA and MLB time, money, and bad publicity.

A-Rod Analysis
In order to analyze the merits of Alex Rodriguez’s 

hypothetical claim of breach of the duty of good faith, we 
must fi rst consider the well-digested legal principle that 
federal courts may only vacate an arbitrator’s decision 
under very unusual circumstances.121 By comparison to 
the Bautista case, less conjecture is required in analyzing 
the merits of a hypothetical claim under the theory of 
breach of the duty of fair representation asserted by Alex 
Rodriguez, since he in fact asserted such a claim against 
the MLBPA subsequent to Arbitrator Horowitz’s ruling 
on Rodriguez’s grievance.122 In support of his complaint, 
Rodriguez alleged the MLBPA “completely abdicated” its 
responsibility to him by:

…[f]ailing to intervene to stop the 
continuous leaking of prejudicial infor-
mation concerning Mr. Rodriguez and 
the Grievance by MLB and its offi cials; 
failing to stop MLB’s commencement of 
a sham lawsuit in Florida solely aimed 
at obtaining evidence to be used against 
MLB players like Mr. Rodriguez; and 
failing to stop the abusive investigative 
tactics taken by MLB and its investigators 
to obtain evidence against Mr. Rodriguez. 
To make matters worse, MLBPA even 
went so far as to make public statements 
to the media, through its Executive Direc-
tor, falsely declaring Mr. Rodriguez’s 
guilt and stating that he should accept a 
suspension and resolve the Grievance at 
issue—all, of course, without Mr. Rodri-
guez’s consent and without even consult-
ing with him.123
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Players would choose to be represented by the MLBPA, 
for a number of reasons. For one, the MLBPA would 
provide the representatives most capable of providing the 
best advocacy, since MLBPA representatives deal exclu-
sively with these matters. As superlative as any outside 
counsel may be, the simple fact is they do not have the ex-
perience operating under the MLB CBA that the MLBPA 
representatives do. Another reason so few Players would 
choose outside counsel is the personal out-of-pocket cost 
to them. Not every MLB Player has the fi nancial resources 
that Alex Rodriguez has.134

Conclusion
In sum, the proposed language change to Appendix A 

is simple, eliminates vagueness, provides assurance to the 
MLBPA and MLB, and is benefi cial to all parties involved 
in the collective bargaining process. With the rate at 
which Players are disciplined by MLB in today’s practice, 
it remains a possibility that players who feels they were 
treated particularly unfairly would decide to assert such 
a claim.

The proposed language for Appendix A of the CBA 
could be inserted the next time the CBA is renegotiated, in 
December of 2020. Given the current state of labor law as 
a whole, and specifi cally the burden of proof required to 
show a breach of the duty of fair representation, it is never 
a bad idea to tighten up vague language. 

 Additionally, it cannot hurt to add a provision to 
the CBA that all sides would agree upon, and that would 
be so mutually benefi cial. Until such a time a time, it is 
important that the bargaining counterparts let baseball be 
baseball: let there be epic bat fl ips, rivalries, and unwrit-
ten rules.
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types of impairments described may substantially limit 
additional major life activities not explicitly listed.6

A “qualifi ed” individual with a disability is someone 
who meets legitimate skill, experience, education, or other 
requirements of a position that he or she holds or seeks, 
and who can perform the essential functions of the posi-
tion with or without “reasonable accommodation.”7 

Reasonable Accommodations

If the individual is qualifi ed to perform essential job 
functions except for limitations caused by a disability, 
the employer is obligated to consider whether the person 
could perform these functions with a “reasonable accom-
modation.”8 A “reasonable accommodation” is an adjust-
ment to a job or work environment that enables a quali-
fi ed applicant or employee with a disability to participate 
in the application process, perform essential job functions, 
or enjoy rights and privileges available to nondisabled 
employees.9

Employers must reasonably accommodate known 
disabilities of a qualifi ed applicant or employee if they 
would not impose an “undue hardship” on the employ-
er’s business.10 Reasonable accommodation may include, 
but is not limited to:

• Making existing facilities accessible to and usable 
by disabled persons;

• Job restructuring, modifying work schedules, or 
reassigning to a vacant position;

• Acquiring or modifying equipment;

• Adjusting or modifying examinations, training 
materials, or policies; and 

• Providing qualifi ed readers or interpreters.11

Accommodations vary with the needs of the ap-
plicant or employee.12 For example, an employee with 
diabetes may need regularly scheduled breaks to eat 
properly and monitor blood sugar and insulin levels, or 
an employee with cancer may need leave for radiation 
or chemotherapy treatments.13 Not all people with dis-
abilities (even with the same disability) require the same 
accommodation.14

However, an employer is not obligated to provide a 
reasonable accommodation if it imposes an “undue hard-
ship,” which is an action requiring signifi cant diffi culty 
or expense in light of factors such as an employer’s size, 
fi nancial resources, and the nature and structure of its 
operation.15 An employer does not have to lower qual-

Introduction
I sometimes picture these unfortunates as men and women 

being pecked to death by predatory birds. The birds are invis-
ible—at least until a psychiatrist who is good, or lucky, or both, 
sprays them with his version of Luminol and shines the right 
light on them—but they are nevertheless very real. The wonder 
is that so many OCDs manage to live productive lives, just the 
same. They work, they eat (often not enough or too much, it’s 
true), they go to movies…and all the time those birds are there, 
clinging to them and pecking away little bits of fl esh. (Stephen 
King, Just After Sunset)

 This article will examine reasonable accommodations 
and the interactive process under the federal Americans 
with Disabilities Act (ADA) for individuals with obses-
sive-compulsive disorder (OCD). First, the article will 
provide an overview of the ADA, discussing reasonable 
accommodations and the interactive process. Second, the 
article will discuss OCD, including how OCD symptoms 
affect job performance and reasonable accommodations 
for individuals with OCD. Third, the article will discuss 
two circuit court cases in which employees with OCD 
requested reasonable accommodations. Finally, the article 
will conclude with closing remarks on OCD and its effect 
on the workplace.

The Americans with Disabilities Act

Overview

Title I of the federal Americans with Disabilities Act 
(ADA) prohibits private employers and other entities 
from discriminating against “qualifi ed individuals with 
disabilities” in employment.1 The law generally covers 
employers with 15 or more employees.2 An “individual 
with a disability” is someone who has a physical or 
mental impairment that substantially limits one or more 
major life activities (such as concentrating and work-
ing); has a record of such an impairment; or is regarded 
as having such an impairment.3 A “physical or mental 
impairment” is any physiological disorder or condition, 
cosmetic disfi gurement, or anatomical loss affecting one 
or more body systems; or any mental or psychological 
disorder, such as an intellectual disability, organic brain 
syndrome, emotional or mental illness, and specifi c learn-
ing disabilities.4 Federal regulations provide numerous 
examples, stating that it should “easily” be concluded 
that the following types of impairments will, at a mini-
mum, substantially limit the major life activities indicat-
ed: major depressive disorder, bipolar disorder, post-trau-
matic stress disorder, obsessive-compulsive disorder (OCD), 
and schizophrenia substantially limit brain function.5 The 

ADA Reasonable Accommodations and the Interactive 
Process for Individuals with OCD
By Michael V. Gigante
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“Obsessions” are repeated thoughts, urges, or mental 
images causing anxiety.32 Common symptoms are fear of 
germs; unwanted forbidden or taboo thoughts regarding 
sex, religion, and harm; aggressive thoughts towards oth-
er people or self; and having things symmetrical or in per-
fect order.33 “Compulsions” (sometimes called “rituals”) 
are repetitive behaviors an individual with OCD feels the 
urge to do in response to obsessive thoughts.34 Common 
compulsions are excessive cleaning and handwashing; or-
dering or arranging things in a particular way; repeatedly 
checking on things, such as if a door is locked or that an 
oven is off; and compulsive counting.35 OCD symptoms 
can come and go, ease over time, or worsen over time.36 
People with OCD generally:

• Cannot control the thoughts or behaviors, even 
when the thoughts or behaviors are recognized as 
excessive.

• Spend at least an hour a day on the thoughts or 
behaviors.

• Do not get pleasure when performing the behaviors 
or rituals, but may feel brief relief from anxiety that 
the thoughts cause.

• Experience signifi cant problems in daily life due to 
the thoughts or behaviors.37

Some people with OCD also may have a tic disor-
der.38 Motor tics are sudden, brief, repetitive movements, 
including eye blinking or other eye movements, facial 
grimacing, shoulder shrugging, or head and shoulder 
jerking.39 Common vocal tics may include throat-clearing, 
sniffi ng, or grunting.40

Perhaps the most common obsession-and-compulsion 
cycle in popular imagination is the obsession of germs 
and contamination, coupled with the compulsion of ex-
cessive cleaning and handwashing to alleviate the anxiety 
caused by such obsession—a form of OCD made famous 
by actor Leonardo DiCaprio’s portrayal of fi lmmaker 
Howard Hughes in The Aviator. While fear of germs and 
excessive handwashing may be the most popular image 
of OCD, it certainly is not the only form of obsessions and 
compulsions that individuals with OCD suffer from. For 
a more complete list of common obsessions and compul-
sions, readers may visit the International OCD Founda-
tion’s website.41

continued on page 41

ity or production standards to make an accommodation, 
and an employer generally does not have to provide a 
reasonable accommodation unless a disabled individual 
has asked for one.16

The Interactive Process

When an individual decides to request accommoda-
tion, the individual or his or her representative must 
inform the employer that he or she needs an adjustment 
because of a medical condition.17 Employers are not nec-
essarily required to provide the requested adjustment.18 
A request for reasonable accommodation is the fi rst step 
in an interactive process between the person and the 
employer.19 The process should identify the precise limi-
tations resulting from the disability and potential reason-
able accommodations to overcome them.20

The employer may choose among reasonable accom-
modations provided that the chosen accommodation is 
effective.21 Thus, as part of the interactive process, the 
employer is permitted to offer alternative suggestions 
for reasonable accommodations and discuss their 
effectiveness in removing the workplace barrier.22

The duty to provide reasonable accommodation is 
ongoing.23 Certain persons require only one reasonable 
accommodation, while others need multiple.24 Others 
may need one accommodation for a period of time, and 
then another type of accommodation later.25 An individ-
ual is entitled only to those accommodations necessitated 
by a disability and that provide an equal employment 
opportunity.26

An employer is obligated to consider each request 
for reasonable accommodation and determine: (1) if the 
accommodation is needed; (2) if needed, whether the 
accommodation would be effective; and (3) if effective, 
whether providing the accommodation would impose an 
undue hardship.27 If an accommodation turns out to be 
ineffective and the disabled employee remains unable to 
perform an essential function, the employer is obligated 
to consider whether there would be an alternative reason-
able accommodation that would not pose an undue hard-
ship.28 If there is no alternative accommodation, then the 
employer is obligated to attempt to reassign the employ-
ee to a vacant position for which he or she is qualifi ed, 
unless doing so would cause an undue hardship.29

OCD in the Workplace

What Is OCD?

Obsessive-compulsive disorder (OCD or the “dis-
order”) is a chronic, long-lasting, mental, anxiety disor-
der in which someone has uncontrollable, reoccurring 
thoughts (“obsessions”) and behaviors (“compulsions”) 
he or she feels the urge to repeat over and over.30 Indi-
viduals with OCD may have obsessions, compulsions, or 
both.31 

Michael V. Gigante focuses in employment and 
discrimination law. He earned his J.D. from New York 
University School of Law, his M.A. from Columbia Uni-
versity, and his B.A. from the University of Notre Dame. 
He can be reached at mvgigante@gmail.com.
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Reasonable Accommodations for Individuals with OCD

The Job Accommodation Network (JAN), a service of 
the U.S. Department of Labor’s Offi ce of Disability Em-
ployment Policy that provides a free consulting service on 
workplace accommodations,47 has created a publication 
outlining job accommodations for people with OCD.48 
JAN explains that common workplace problems for 
employees with OCD that may require reasonable accom-
modation include attendance or punctuality issues, the 
ability to meet deadlines or stay organized, and problems 
maintaining concentration or managing distractions.49 
The following is an overview from JAN of some of the 
job accommodations that may be useful for people with 
OCD:

Attendance/Punctuality Issues: 

• Allow fl exible leave.

• Provide fl exible start-times.50

Meeting Deadlines/Staying Organized:

• Assign time-intensive projects with a clearly stated 
deadline and have the employee acknowledge and 
commit to that deadline. 

• Provide mentoring and strategic follow-up with the 
employee about the progress of assignments. 

• Mentor and coach via direct observation. 

• Have the employee make daily to-do lists and 
check items off as they are completed.

• Have the employee keep a web-based calendar 
for automatic updates and reminders and a visual 
(hard copy) calendar at the workstation.

• Maintain a parallel calendar or reminder fi le for 
the employee’s deadlines and forward reminders, 
deadlines, and prompts associated with workfl ow. 

• Provide a model for task management.

• Provide ongoing feedback and direction about the 
progress of pending assignments.51

Maintaining Concentration/Managing Distractions: 

• Reduce distractions in the work area.

• Provide space enclosures or a private offi ce.

• Allow for the use of white noise or environmental 
sound machines.

• Allow the employee to play soothing music. 

• Increase natural lighting or provide full spectrum 
lighting.

• Plan for uninterrupted work time. 

• Allow for frequent breaks.

Fred Penzel, Ph.D, explains that OCD is chronic (like 
having asthma or diabetes)—one can get it under control 
and become recovered but, at present, there is no cure.42 
OCD is probably genetic in origin and not within current 
reach to treat at that level.43 Things that individuals have 
to do to treat it are really controls, and if they do not learn 
to effectively make use of them throughout life, they run 
the risk of relapse.44 If individuals do not use the tools 
provided in cognitive/behavioral therapy or if they stop 
taking medication (in most cases) they will soon fi nd 
themselves hemmed in by symptoms again.45

How OCD Symptoms Affect Job Performance

The ways in which OCD symptoms, with their vary-
ing obsessions and compulsions, can affect job perfor-
mance are nearly limitless. An individual with OCD who 
has an obsession with germs may perform compulsions 
to clean himself or herself for hours each day, including 
excessive showering and handwashing. These compul-
sions can cause an individual to be late to work or to take 
long bathroom breaks at work to perform such compul-
sions. However, the ability of OCD symptoms to interfere 
with an individual’s work performance is not limited to a 
fear of germs.

“JAN explains that common workplace 
problems for employees with OCD that 
may require reasonable accommodation 
include attendance or punctuality issues, 
the ability to meet deadlines or stay 
organized, and problems maintaining 
concentration or managing distractions.”

OCD’s unwanted, intrusive thoughts can easily 
interfere with an individual’s ability to concentrate at 
work. An employee may often be distracted by irrel-
evant thoughts, causing him to make repeated errors on 
detailed or complex tasks.46 Similarly, an individual with 
an obsession with perfection or a fear of making mistakes 
may spend hours of each workday rereading or recheck-
ing his or her work countless times. A person with a 
religious obsession and fear of offending God may feel 
the need to pray constantly to prevent harm to oneself 
or other terrible consequences. Or an individual with an 
obsessive fear of unlucky numbers or colors may try to 
completely avoid all instances of those numbers or colors, 
making it diffi cult for the individual to do any work in 
which he or she comes into contact with those numbers 
or colors. While there are countless ways that OCD can 
interfere with one’s job performance, there are also many 
ways that employers can accommodate individuals with 
OCD.
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but Humphrey said it would not be feasible. The nurse 
next offered a fl exible start-time arrangement in which 
Humphrey could begin work any time within a 24-hour 
period on days on which she was scheduled to work and 
asked her whether any other accommodation would be 
desirable, asking her to submit any additional requests 
for accommodation in writing.

Humphrey accepted the fl exible start time arrange-
ment, but she continued to miss work. No one from MHA 
broached the subject of modifying the accommodation 
during the period. Humphrey sent the nurse an e-mail 
message asking for a new accommodation because the 
then-current one seemed to be failing. Humphrey said 
she would be able to put in more hours and be more 
productive if she was able to work from home as other 
transcriptionists were doing.

The nurse denied Humphrey’s request for work-at-
home accommodation due to Humphrey’s disciplinary 
warnings for tardiness and absenteeism. The nurse did 
not suggest an alternative accommodation or indicate 
that MHA would be receptive to reassessing its arrange-
ments to accommodate Humphrey in light of the appar-
ent failure of the fl exible work schedule. Instead, she said 
it was departmental policy that if someone was involved 
in any disciplinary action, he or she was ineligible to be a 
home-based transcriptionist. 

Humphrey had an evaluation indicating that were 
it not for her ailment, she would have been a model 
employee. The only negative ratings were related to the 
problems caused by the interference of her symptoms and 
the accommodation of fl exible start time. Her evaluation 
stated that her unscheduled absences were not accept-
able, and advised that correcting her attendance prob-
lem was a major goal. During a meeting with another 
supervisor to discuss her evaluation, Humphrey again 
raised the issue of working at home, but was told that 
she would have to be free of attendance problems for one 
year before she could be considered for an at-home tran-
scriptionist position. Neither Humphrey nor the supervi-
sor suggested a medical leave of absence at the meeting.

Humphrey was absent additional times and was 
fi red. MHA’s reason for the termination was Humphrey’s 
tardiness and absenteeism. Humphrey said that after 
learning of her termination, she went to the nurse’s of-
fi ce and asked for a leave of absence instead of losing 
her job, but that the nurse refused and told her that she 
had had her chance at accommodation. The nurse de-
nied that Humphrey requested a leave of absence on the 
day of her discharge, and MHA conceded that it would 
have granted the request if Humphrey had asked for a 
leave of absence prior to her termination, as MHA had a 
policy of permitting medical leaves of absence to disabled 
employees.

Humphrey sued MHA for violation of the ADA and 
its California counterpart, the Fair Employment and 

• Restructure the job to include only essential 
functions.52

Case Law
Let us examine a few examples involving reasonable 

accommodations and the interactive process under the 
ADA for individuals with OCD. 

Humphrey v. Memorial Hospitals Association

Facts and Procedural Background

In Humphrey v. Memorial Hospitals Association,53 
plaintiff-appellant Carolyn Humphrey worked for 
defendant-appellee Memorial Hospitals Association 
(MHA) as a medical transcriptionist until her termina-
tion. Humphrey’s transcription performance was excel-
lent and exceeded MHA’s standards for speed, accuracy, 
and productivity.

However, Humphrey experienced problems getting 
to work on time (or at all) due to her obsessive rituals. 
She would wash and brush her hair for up to three hours 
each day, dress very slowly, repeatedly check and recheck 
for papers she needed, and pull out strands of hair and 
examine them closely. Her obsessive thoughts and ritu-
als made it diffi cult to arrive to work on time. When she 
realized that she was late, she would panic and become 
embarrassed, making it even more diffi cult for her to 
leave the house and get to work.

Due to Humphrey’s tardiness and absenteeism, MHA 
gave her a disciplinary warning, requiring her to call her 
supervisor if she was going to be late or absent. Hum-
phrey’s mental obsessions and peculiar rituals worsened, 
her attendance record and call-in rate did not improve, 
and she received another disciplinary warning. Hum-
phrey saw a psychiatrist, who diagnosed her with OCD. 
The psychiatrist sent a letter explaining the diagnosis to 
MHA’s nurse and saying that he believed they could treat 
the problem but that it might take a while. He believed 
that Humphrey would qualify under the ADA and want-
ed to see her continue to work, but if it was proving to be 
a major personnel problem, he said Humphrey may have 
to take some time off until they could get the symptoms 
better under control.

Humphrey met with MHA’s nurse and Humphrey’s 
supervisor to review the psychiatrist’s letter. What hap-
pened at the meeting was disputed. MHA contended that 
Humphrey rejected the leave of absence alluded to in the 
doctor’s letter, but Humphrey said she was never offered 
a leave of absence and never rejected one, saying that she 
wanted to keep working.

MHA’s nurse told Humphrey that she could have an 
“accommodation” that would allow her to keep working. 
The nurse suggested, as an accommodation, that Hum-
phrey have a friend or family member drive her to work, 
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she had OCD, and, if so, whether her OCD was the cause 
of her limitation.

MHA next argued that Humphrey was not qualifi ed 
for the medical transcriptionist position within the mean-
ing of the ADA. It was undisputed that Humphrey had 
the skills, training, and experience to transcribe medi-
cal records. MHA contended that Humphrey’s inability 
to show up for work and to notify her employer when 
she would be absent rendered her not otherwise quali-
fi ed under the ADA because regular and predictable 
attendance was an essential function of the position. The 
court noted that Humphrey was a “qualifi ed individual” 
under the ADA so long as she was able to perform the 
essential functions of her job “with or without reason-
able accommodation.” Either of two potential reason-
able accommodations might have made it possible for 
Humphrey to perform the essential functions: granting a 
leave of absence or allowing her to become a home-based 
transcriptionist. The Ninth Circuit stated that a leave of 
absence for medical treatment may be a reasonable ac-
commodation and that where a leave of absence would 
reasonably accommodate an employee’s disability and 
permit him or her, upon his or her return, to perform the 
essential functions of the job, that employee is otherwise 
qualifi ed under the ADA.

MHA contended that Humphrey was not otherwise 
qualifi ed because the results of the leave of absence were 
speculative. However, the court noted that the ADA does 
not require an employee to show that a leave of absence 
is certain or even likely to be successful to prove that it 
is a reasonable accommodation; as long as a reasonable 
accommodation available to the employer could have 
plausibly enabled a handicapped employee to adequately 
perform his or her job, an employer is liable for failing to 
attempt that accommodation. The psychiatrist’s state-
ments that Humphrey’s condition was treatable and that 
she might have to take some time off until they could 
get the symptoms better under control were suffi cient to 
satisfy the minimal requirement that a leave of absence 
could plausibly have enabled Humphrey adequately to 
perform her job. 

The court also discussed another reasonable accom-
modation that could also serve to render Humphrey a 
“qualifi ed individual.” The court stated that there was 
at least a triable issue of fact as to whether Humphrey 
would have been able to perform the essential duties 
of her job with the accommodation of a work-at-home 
position. It stated that working at home is a reasonable 
accommodation when the essential functions can be per-
formed at home and a work-at-home arrangement would 
not cause undue hardship for the employer. Regular and 
predictable performance of the job was an essential part 
of the transcriptionist position, but physical attendance 
at the MHA offi ces was not an essential job duty; in fact, 
MHA permitted some of its medical transcriptionists to 
work at home. MHA denied Humphrey’s application 

Housing Act (FEHA). The district court granted MHA’s 
motion for summary judgment on the theory that MHA 
had satisfi ed the duty to reasonably accommodate Hum-
phrey’s disability, fi nding it dispositive that Humphrey 
was initially offered a leave of absence and rejected it, 
and then failed to request a leave of absence subsequent-
ly. Humphrey appealed, contending that MHA violated 
the ADA and the FEHA by failing to reasonably accom-
modate her OCD and by terminating her because of that 
disability.

Qualifi ed Individual with a Disability

MHA argued that Humphrey was not disabled for 
purposes of the ADA because she was not substantially 
limited in one or more of her major life activities. The 
Ninth Circuit noted that “caring for oneself” is a major 
life activity and that an impairment substantially limits a 
person’s ability to care for himself or herself if, due to the 
impairment, a person is signifi cantly restricted as com-
pared to the average person in the general population 
in performing basic activities such as getting up in the 
morning, bathing, dressing, and preparing and obtaining 
food.

The facts were undisputed regarding Humphrey’s 
ability to care for herself. It took Humphrey signifi cantly 
more time than the average individual to accomplish 
the basic tasks of washing and dressing. The process of 
washing and brushing her hair alone could take several 
hours, and she at times would prepare for work from 
eight in the morning until fi ve or six in the evening. On 
one OCD screening test, Humphrey was rated as taking 
three times as long as most people to shower, wash her 
hands, dress, and handle or cook food.

MHA argued that even if Humphrey’s ritualistic 
behaviors caused her to take more time to complete basic 
activities than the average person, she was not disabled 
under the ADA because her OCD did not prevent her 
from accomplishing those activities. However, the Ninth 
Circuit noted that the ADA addressed substantial limita-
tions on major life activities, not utter inabilities. The 
court stated that an impairment “substantially limits” 
one’s ability to carry out a major life activity if, because 
of the impairment, he or she is signifi cantly restricted as to 
the condition, manner, or duration under which an indi-
vidual can perform a major life activity as compared to 
the condition, manner, or duration under which the aver-
age person in the general population can perform that 
same major life activity; an individual who has a physical 
or mental impairment causing him to take inordinately 
more time than others to complete a major life activity is 
substantially limited as to that activity under the ADA. 
There was no dispute that Humphrey fell within that 
category. Accordingly, the court stated, in determining 
whether Humphrey was disabled for purposes of the 
ADA, the question was not whether she was substan-
tially limited in her ability to care for herself, but whether 
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the interactive process by arranging a meeting to discuss 
possible accommodations. The psychiatrist’s statement 
that he wanted to see Humphrey continue to work, but 
that if it was proving to be a major personnel problem, 
she may have to take some time off until they could get 
the symptoms better under control, alerted MHA to the 
possibility that any initial arrangement that kept Hum-
phrey on the job might not be effective and that a leave of 
absence might ultimately be necessary to accommodate 
her disability. In fact, it was MHA’s position, disputed 
by Humphrey, that MHA explicitly offered her a leave at 
one meeting, and that it was Humphrey who decided that 
fl exible scheduling was the better choice. Even assuming 
that Humphrey turned down the leave of absence in favor 
of a fl exible start-time arrangement, the court stated, her 
attempt to perform her job functions by means of a less 
drastic accommodation did not forfeit her right to a more 
substantial one upon the failure of the initial effort.

By the time of one of Humphrey’s annual perfor-
mance reviews, it was abundantly clear to MHA that 
the fl exible start time accommodation was not succeed-
ing; Humphrey had accumulated a number of unreported 
absences, and her evaluation stated that her attendance 
record was unacceptable. At this point, MHA had a duty 
to explore further arrangements to reasonably accommo-
date Humphrey’s OCD.

Humphrey realized that the accommodation was not 
working, and she requested a work at home position. 
When it received the request, MHA could have either 
granted it or initiated discussions with Humphrey about 
other alternatives. Instead, MHA denied her request 
without suggesting any alternative solutions or exploring 
with Humphrey the possibility of other accommodations. 
Rather than fulfi ll its obligation to engage in a coopera-
tive dialogue with Humphrey, the nurse suggested that 
the matter was closed. The court stated that an employer 
fails to engage in the interactive process as a matter of law 
when it rejects the employee’s proposed accommodations 
by letter and offers no practical alternatives. MHA’s rejec-
tion of Humphrey’s work-at-home request and failure to 
explore with Humphrey the possibility of other accom-
modations, once it was aware that the initial arrange-
ment was not effective, constituted a violation of its duty 
regarding the mandatory interactive process.

The court stated that given MHA’s failure to engage 
in the interactive process, liability was appropriate if a 
reasonable accommodation without undue hardship to 
the employer would otherwise have been possible. Ordi-
narily, whether an accommodation would pose an undue 
hardship is a factual question; in this case, however, MHA 
had conceded that granting a leave of absence would not 
have posed an undue hardship. MHA had a policy of 
granting leaves to disabled employees, and admitted that 
it would have given Humphrey a leave had she asked 
for one at any time before termination. The court rejected 
MHA’s position that Humphrey was not entitled to a 

for a work-at-home position because of her disciplin-
ary record, but the Ninth Circuit stated that it would be 
inconsistent with the purposes of the ADA to allow an 
employer to deny an otherwise reasonable accommo-
dation because of past disciplinary action taken due to 
the disability sought to be accommodated. Thus, Hum-
phrey’s disciplinary record did not constitute an appro-
priate basis for denying her a work-at-home accommoda-
tion. Although the psychiatrist was less optimistic about 
Humphrey’s working at home than he was about a leave 
of absence, Humphrey had submitted suffi cient evidence 
to raise an issue of fact as to whether she could perform 
the job with the accommodation of a work-at-home posi-
tion because her OCD interfered primarily with her abil-
ity to leave her house in the morning. A reasonable jury 
could conclude, the court stated, that if Humphrey was 
relieved of the stress of having to leave her house, she 
could perform her transcriptionist duties and thus was 
“qualifi ed” under the ADA.

Hence, the court held that MHA was not entitled to 
summary judgment on the issue of whether Humphrey 
was a “qualifi ed individual with a disability” for pur-
poses of the ADA.

Breakdown of the Interactive Process

The Ninth Circuit next examined whether MHA was 
obligated to suggest a leave of absence or to explore other 
alternatives in response to Humphrey’s request for a 
work-at-home position, or if it was Humphrey’s burden 
to make an express request for a leave of absence before 
she was terminated. The court concluded, as a matter of 
law, that if Humphrey was a qualifi ed individual with a 
disability, MHA had an affi rmative duty under the ADA 
to explore further methods of accommodation before 
terminating Humphrey.

The Ninth Circuit fi rst noted that once an employer 
becomes aware of the need for accommodation, the 
employer has a mandatory obligation under the ADA to 
engage in an interactive process with the employee to 
identify and implement appropriate reasonable accom-
modations. The court stated that the duty to accommo-
date is a continuing duty not exhausted by one effort. An 
employer must consider each request for reasonable ac-
commodation, and if a reasonable accommodation turns 
out to be ineffective and the disabled employee remains 
unable to perform an essential function, the employer 
must consider whether there would be an alternative 
reasonable accommodation that would not pose an undue 
hardship. Thus, the employer’s obligation to engage in 
the interactive process extends beyond the fi rst attempt at 
accommodation and continues when the employee asks 
for a different accommodation or when the employer is 
aware that the initial accommodation is failing and fur-
ther accommodation is needed.

When MHA received the psychiatrist’s letter diag-
nosing Humphrey with OCD, MHA properly initiated 
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began arriving to work late and received her fi rst docu-
mented warning. According to Mervyns, Earl temporarily 
controlled her tardiness and was removed from docu-
mented warning. Her tardiness recurred, however, and 
she was again placed on documented warning. Earl then 
informed Mervyns’ management that she was suffering 
from OCD, and that this condition was the cause of her 
tardiness. She brought in documentation from her doctor 
stating the same. Earl was placed on the third step of the 
corrective action policy after being late several additional 
times. Mervyns offered to permit Earl to “clock in” up 
to 15 minutes ahead of her scheduled shift and receive 
appropriate overtime pay, which other employees were 
not allowed to do. Earl requested that she be allowed to 
“clock in” at whatever time she arrived, without repri-
mand, and be permitted to make up that time at the end 
of her shift. Mervyns rejected this request as unreason-
able, but offered to schedule Earl on the afternoon or eve-
ning shift at her request. Earl was late additional times, 
and was suspended and then terminated for tardiness. 
Earl’s husband attended Earl’s exit interview in her stead 
and delivered a request for Earl’s disability leave.

Earl sued Mervyns, alleging claims pursuant to the 
ADA and the Family and Medical Leave Act. Mervyns 
moved for summary judgment. The district court grant-
ed summary judgment in favor of Mervyns, and Earl 
appealed.

Disability Claim

The parties did not dispute that Earl had a disability 
for purposes of the ADA; rather, the issue was whether 
she was “qualifi ed” under the ADA. The court noted that 
an individual is “qualifi ed” if he or she, with or without 
reasonable accommodation, can perform the essential 
functions and job requirements of the position the person 
holds. “Essential functions,” the court explained, are the 
fundamental job duties of a position that a disabled indi-
vidual is actually required to perform. Earl admitted that 
without an accommodation she could not arrive at work 
punctually on a regular basis, regardless of the shift for 
which she was scheduled. 

The court concluded that punctuality was an essential 
function of Earl’s job as Store Area Coordinator. Mervyns 
placed a high priority on punctuality. Its policy handbook 
contained a detailed punctuality policy and Mervyns im-
plemented a comprehensive system of warnings and rep-
rimands for violations of the policy. The policy specifi cal-
ly stated that unscheduled absences or repeated tardiness 
made it diffi cult for teammates to do their jobs and serve 
guests. Mervyns also consulted Earl more informally on 
several occasions about the consequences of her repeated 
tardiness. Furthermore, unlike other jobs that could be 
performed without regard to a specifi c schedule, the tasks 
of Earl’s job had to be performed daily at a specifi c time. 
If Earl was tardy in the morning, her area would not be 
ready for the usual infl ux of morning customers. If she 
was tardy in the afternoon or evening, the Area Coordi-

leave of absence because she failed to ask for one before 
she was fi red, instead stating that MHA was under a con-
tinuing duty to offer a reasonable accommodation.

Accordingly, the court held as a matter of law, if 
Humphrey was a qualifi ed individual with a disability, 
that MHA violated the ADA’s reasonable accommodation 
requirement.

“The policy specifically stated that 
unscheduled absences or repeated 
tardiness made it difficult for teammates 
to do their jobs and serve guests.”

The Humphrey case is a poignant example of the is-
sues and accommodations concerning individuals with 
OCD that can arise in the workplace, and it demonstrates 
various obligations under the ADA. The plaintiff exhib-
ited classic symptoms of OCD such as repeated cleaning 
and checking, and these rituals interfered with her job 
performance by causing her to be late to or absent from 
work. In discussing whether Humphrey was a qualifi ed 
individual with a disability under the ADA, the Ninth Cir-
cuit noted that the ADA addressed substantial limitations 
on major life activities, not utter inabilities, and that there 
was at least a triable issue of fact as to whether Hum-
phrey would have been able to perform the essential 
duties of her job with the accommodation of a work-at-
home position (and thus was qualifi ed). Accommoda-
tions discussed for Humphrey’s OCD included a fl exible 
start time (which failed), leave of absence, and work-
from-home arrangement. Finally, the court discussed 
an employer’s continuing obligation to engage in the 
interactive process, an obligation extending beyond the 
fi rst attempt at accommodation and continuing when the 
employee asks for a different accommodation or when 
the employer is aware that the initial accommodation is 
failing and further accommodation is needed.

Earl v. Mervyns, Inc.

Facts and Procedural Background

In Earl v. Mervyns, Inc.,54 plaintiff-appellant Debra 
Earl worked as a Store Area Coordinator for defendant-
appellee Mervyns, Inc. (“Mervyns”). One of Earl’s princi-
pal responsibilities was preparing her department for the 
store’s opening in the morning, which involved obtaining 
cash for her registers, stocking merchandise, arranging 
displays, and ensuring that the department was properly 
equipped to run during the day. When Earl was sched-
uled to work, she was the only Area Coordinator in her 
assigned department.

Mervyns’ punctuality policy had a three-step cor-
rective action plan that applied to employees who had 
received a certain number of punctuality infractions; after 
the third step, the employee could be discharged. Earl 
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her job, she was not a “qualifi ed” individual under the 
ADA, and her ADA claim failed.

The Earl case contains important lessons for both em-
ployers and individuals with OCD requesting accommo-
dations. Being “qualifi ed” means that an individual can 
perform the essential job functions with or without rea-
sonable accommodation. The court specifi cally noted that 
an employer is not required to accommodate an employ-
ee in any manner in which the employee desires, and an 
employer is not required to reallocate job duties to change 
the essential functions of a job. In the case, Earl failed to 
identify a reasonable accommodation and could not, even 
with a reasonable accommodation, perform the essential 
functions of her job; thus, she was not “qualifi ed.”

Conclusion
This article opened with a Stephen King quote that 

likened living with OCD to being pecked to death by 
invisible, predatory birds that are “very real.” Need-
less to say, OCD is a devastating disorder that interferes 
with all aspects of the lives of those who suffer from it. 
The disorder is chronic and, at present, there is no cure. 
Whether it is causing an individual to be late, preventing 
him or her from concentrating, or something else, OCD 
can substantially affect job performance. According to 
the International OCD Foundation, it is estimated that 
about 1 in 100 adults—or between 2 to 3 million adults 
in the United States—currently have OCD.55 Thus, many 
workplaces across the country have employees suffering 
from the disorder, and it is of vital importance to know 
how such individuals can be accommodated to assist 
them with their jobs. Fortunately, thanks to various agen-
cies and case law, we have clear guidance on how OCD 
sufferers can be accommodated in the workplace, and the 
interactive process proves crucial to fi nding suitable ac-
commodations for such individuals.
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nator from the previous shift would be forced to work 
a longer shift. These problems were exacerbated by the 
relatively small number of area coordinators in Mervyns’ 
store. Earl therefore could not perform the essential func-
tions of her job without an accommodation.

“Fortunately, thanks to various 
agencies and case law, we have clear 
guidance on how OCD sufferers can be 
accommodated in the workplace, and 
the interactive process proves crucial to 
finding suitable accommodations for such 
individuals.”

The court next analyzed whether any reasonable 
accommodation by Mervyns would have enabled Earl 
to perform this function. The Eleventh Circuit noted that 
the burden of identifying an accommodation that would 
allow a qualifi ed employee to perform the essential 
functions of his or her job rests with that employee, as 
does the ultimate burden of persuasion with respect to 
showing that such accommodation is reasonable. Where 
a plaintiff cannot demonstrate reasonable accommoda-
tion, the employer’s lack of investigation into reasonable 
accommodation is not important. Before an employer has 
a duty to show undue hardship, the plaintiff fi rst must 
show a reasonable accommodation exists.

Earl’s psychiatrist testifi ed that there was nothing 
Mervyns could have done to help Earl arrive at work on 
time. In addition, Earl admitted she was unable to arrive 
at work on time even when scheduled for an afternoon 
or evening shift. The only accommodation Earl identifi ed 
was to allow her to clock in at whatever time she arrived, 
without reprimand, and to permit her to make up the 
missed time at the end of her shift. Based on these facts, 
the court said, Earl had not met her burden of identify-
ing a reasonable accommodation. The court noted that 
the use of the word “reasonable” as an adjective for the 
word “accommodate” connotes that an employer is not 
required to accommodate an employee in any manner in 
which the employee desires. Additionally, an employer 
is not required by the ADA to reallocate job duties to 
change the essential functions of a job. A request to ar-
rive at work at any time, without reprimand, would in 
essence require Mervyns to change the essential functions 
of Earl’s job, and thus was not a request for a reasonable 
accommodation. According to the court, Mervyns was 
therefore under no duty to engage in an interactive pro-
cess or to show undue hardship.

The Eleventh Circuit concluded that Earl’s failure 
to identify a reasonable accommodation was fatal to her 
ADA claim. Because she could not, even with a reason-
able accommodation, perform the essential functions of 
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church-affi liated agencies and initially established by the 
church were valid church plans.9 Any plan not initially 
established by the church itself would be subject to ERISA 
regulations.10

As the Supreme Court gears up to decide whether the 
Circuit Court’s interpretation of the statute was correct, 
another church plan case readies itself for litigation. In 
2016, retirees of the St. Clare’s Retirement Income Plan 
(“Plan”), received notifi cation that the Plan was nearly 
insolvent.11 In 2008, St. Clare’s Hospital, a church affi li-
ated agency, closed its doors due to fi nancial hardships. 
Despite its closure the pension plan continued to exist.12 
This defi ned benefi t (DB) plan was established by St. 
Clare’s pension board (“St. Clare’s Corp.”) in 1959.13 For 
several years, the Plan functioned as an ERISA-regulated 
pension plan.14 However, once the church plan exemption 
took effect, St. Clare’s ceased complying with ERISA regu-
lations.15 The validity of this exemption, St. Clare’s Corp. 
would argue, was affi rmed in a 1992 IRS Ruling Letter.16 
After the Hospital’s closure, St. Clare’s Corp. continued to 
act as the Plan’s main fi duciary.17 While St. Clare’s Corp. 
monitored the Plan’s assets; the board utilized the admin-
istrative services of Prudential Retirement. Prudential Re-
tirement’s responsibilities included the management and 
investment of the Plan’s assets.18 In spite of the watchful 
eye of St. Clare’s Corp, the experienced professionals at 
Prudential Retirement, and a $28 million HEAL grant 
provided by the New York State Health Department, 
the Plan will still be insolvent by 2024.19 Within the next 
seven to eleven years, 1,100 St. Clare’s retirees will face 
potential fi nancial ruin caused by the mismanagement of 
the unregulated and underfunded church plan.20

However, under the analysis set forth by the Circuit 
Courts, St. Clare’s DB plan would not qualify as a church 
plan because (1) St. Clare’s pension plan was established 
by the hospital’s pension board and not the church itself; 
and (2) St. Clare’s 1992 IRS Ruling Letter affi rming the 
organization’s church plan status lacks the power of per-
suasion and authority based upon the court’s argument 
that the IRS interpreted the statutory language incor-
rectly. Furthermore, if the Supreme Court reversed the 
interpretations of the Circuit Courts, St. Clare’s pension 
plan would still not qualify as a church plan under the 
Lown test. As expressed by the Albany Catholic Diocese 
the church did not maintain control over the hospital’s 
corporate governance.21 The Diocese would argue that the 
church lacked control over the hospital because it did not 
provide hospital funding or participate in hospital’s busi-
ness decisions. Thus, a court would likely determine that 

Introduction
With the enactment of the Employee Retirement 

Income Security Act’s (ERISA) in 1974, Congress cre-
ated legislation with the intent to protect the interests 
of employees enrolled in employer-sponsored pension 
plans. However, with the enactment of the 1980 amend-
ments a deviation from the legislature’s original intent 
was created. 

The 1980 amendments declared that employee 
pension plans established by religious institutions and 
maintained by religious institutions or religious affi liated 
agencies were exempt from the Act’s regulations.1 Under 
ERISA, employer-sponsored benefi t plans are subject to 
the following mandates: vesting requirements, funding 
rules, and fi duciary responsibility provisions.2 ERISA 
benefi t plans require employers to bear the entire invest-
ment risk and to cover the cost of any underfunding that 
results from inadequate investment or poor investment 
choices.3 However, church plans are exempt from such 
ERISA protections. Thus, employees participating in an 
unregulated church plan face potential fi nancial hard-
ships if the plan becomes insolvent. 

For more than three decades, courts have interpreted 
the church plan exemption as any employee benefi t plan 
that represented the employees of a religious institu-
tion. This vague interpretation of church plans led to the 
development of the Lown test. In Lown, the Fourth Circuit 
Court established a three-prong test to determine the 
validity of a church plan on a case-by-case basis.4 The fac-
tors of the Lown test included: “(1) whether the religious 
institution plays any offi cial role in the governance of 
the organization; (2) whether the organization receives 
[fi nancial] assistance from the religious institution; and 
(3) whether a denominational requirement exists for any 
employee or patient/customer of the organization.”5 
Coupled with the IRS’s interpretation, the court held that 
employee benefi t plans established and/or maintained 
by church agencies were valid church plans if the church 
controlled or participated in the agency’s corporate gov-
ernance.6 For years, the Fourth Circuit’s interpretation 
was emphasized as the proper method for analyzing the 
validity of church plans. 

However, in 2015, a new wave of litigation deter-
mined that control by a church did not grant church 
agencies the statutory right to establish a church plan.7 
In Kaplan, the Third Circuit Court analyzed the plain 
meaning of the statute and held that “legislative his-
tory indicated that [church] agencies were precluded 
from establishing church exempt plans.”8 According to 
the interpretations of the courts, plans maintained by 

ERISA’s Church Plan Exemption: The Tragedy of St. Clare’s 
Underfunded Pension Plan
By Kimberly Livingstone
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Church Plans Defi ned

With the implementation of this exemption, churches 
began to develop “church plans” that were not subject 
to ERISA’s vesting and funding requirements. Pursuant 
to 29 U.S.C.A. § 1003(b)(2), a church plan is an employee 
benefi ts plan, fund or program established and main-
tained by a tax-exempt church.31 A church plan that is 
maintained by a service provider on behalf of the church, 
whose principal purpose is the administration or fund-
ing of a plan, does not defeat the church plan status.32 
Furthermore, retirement benefi t plans for employees of 
church-affi liated agencies are also exempt from ERISA 
if those agencies are controlled by or associated with 
a church.33 However, a church plan does not include a 
plan:34

(1) established and maintained primar-
ily for the benefi t of employees, or their 
benefi ciaries, of a church or convention 
or association of churches who are em-
ployed in connection with one or more 
unrelated trades or businesses; or (2) if 
less than substantially all of the individu-
als included in the plan are individuals 
described in the general defi nition of 
the term “church plan” or in the specifi c 
defi nitions of employees or their benefi -
ciaries. ERISA’s church plan exemption is 
not rendered inapplicable merely because 
the employee benefi t plan at issue is 
structured similarly to other benefi t plans 
that are covered by ERISA, or because the 
employer provides the employee with 
a summary plan description, because 
church plan status is a function of the 
nature of the institution that maintains 
the plan.35 

To determine if an agency qualifi es as a religious 
institution under ERISA’s church plan exemption, the IRS 
released specifi c criteria it considers when responding to 
this question. Those guidelines include:

(1) a distinct legal existence; (2) a recog-
nized creed and form of worship; (3) a 
defi nite and distinct ecclesiastical govern-
ment; (4) a formal code of doctrine and 
discipline; (5) a distinct religious history; 
(6) a membership not associated with 
any other church or denomination; (7) an 
organization of ordained ministers; (8) 
ordained ministers selected after com-
pleting prescribed studies; (9) a literature 

St. Clare’s did not maintain intimate associations with the 
Catholic Diocese and would not qualify as a church plan.

Therefore, this article will provide a brief overview 
of the broad application of ERISA and the narrow excep-
tions provided by the 1980 amendments. Specifi cally, a 
section of the article will defi ne the scope of ERISA, the 
construction of the church plan exemption, and how the 
courts have applied judge made law to the church plan 
problem. Another section will discuss the Circuit Court’s 
recent the legal analysis and interpretation of church 
plans. Another section will discuss St. Clare’s under-
funded pension plan and the potential legal remedies the 
former employees may explore under ERISA. Specifi cally, 
this section will discuss the reasons for which St. Clare’s 
pension plan is not a church plan. Lastly, this article 
will conclude the discussion on the ERISA church plan 
exemption and how the exemption will likely be applied 
in the future. 

A Brief Overview of ERISA’s Church Plan 
Exemption

The Scope of the ERISA Enforcement

With the enactment of the Employee Retirement 
Income Security Act’s (ERISA), Congress intended to pre-
empt all state regulations pertaining to employer-offered 
pension and health benefi t plans. By providing all-en-
compassing language in the statute, Congress provided 
the federal courts with jurisdiction over all claims within 
the specifi c area of law.22 Under ERISA, the broad regula-
tion subjects any employee pension benefi t plan, fund, or 
program created and maintained by an employer and/or 
employee organization to vesting requirements, funding 
rules, and fi duciary responsibility provisions.23 In regards 
to pension plans, ERISA regulates plans that are either 
defi ned-benefi t plans or defi ned-contribution plans.24 “A 
defi ned-benefi t plan consists of a pool of assets…where 
the employee, upon retirement, is entitled to a fi xed peri-
odic payment.”25 The asset pool may be funded by either 
the employer or employee or by a combination of both.26 
However, the employer bears the entire investment risk 
and must cover any underfunding that resulted from 
inadequate investment or poor investment choices.27 
Additionally, the Department of Labor has recognized 
that certain plans, funds, and programs are not employee 
pension benefi t plans.28 However, to the extent that 
such “plans, funds, and programs are employee welfare 
benefi t plans, they will be covered by ERISA but will be 
exempt from the participation, vesting, and funding re-
quirements.”29 Despite the overreaching hand of ERISA, 
lobbyists advocating for religious institutions persuaded 
Congress to incorporate an exemption for employee ben-
efi t plans established and maintained by religious and 
religious affi liated organizations.30 
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with various ERISA obligations.46 The most serious allega-
tion was that the plan was underfunded by more than $70 
million.47 

St. Peter’s is a non-profi t health care entity that runs 
a hospital where Kaplan worked for fourteen years prior 
to retiring.48 St. Peter’s is not a church, but it maintains 
intimate ties with the Roman Catholic Diocese.49 These 
intimate ties include such acts as allowing the Diocese to 
appoint members to the hospital’s Board of Governors, 
holding daily mass, and portraying devotional paintings 
throughout the hospital.50 In 1974, St. Peter’s established 
the a non-contributory defi ned benefi t retirement plan, 
which “covers substantially all employees of St. Peter’s 
hired before July 1, 2010.”51 Prior to ERISA’s church plan 
amendment, St. Peter’s complied with ERISA’s vesting 
and funding regulations.52 However, in 2006, St. Peter’s 
applied to the IRS seeking a church plan exemption.53 
While the application was pending St. Peter’s continued 
to pay ERISA-mandated insurance premiums.54 In Au-
gust 2013, during litigation, St. Peter’s received a private 
Ruling Letter from the IRS affi rming the plan’s status as 
an exempt church plan.55 Thus, St. Peter’s fi led a motion 
to dismiss, claiming that they were in fact exempt from 
ERISA.56 

Shortly after Kaplan began another church plan case 
with nearly identical issues was brought before the Sev-
enth Circuit Court. In Stapleton, the Plaintiffs, were former 
and current employees of Advocate with vested claims to 
benefi ts in Advocate’s retirement plan.57 The plaintiffs al-
leged that Advocate had not maintained its pension plan 
according to the standards set forth by ERISA. Moreover, 
the plaintiffs claimed that Advocate’s failure to comply 
with ERISA, breached its fi duciary duty by: 

requiring an improperly long period 
of fi ve years of service to become fully 
vested in accrued benefi ts; failing to fi le 
reports and notices related to benefi ts 
and funding; funding the plan at insuffi -
cient levels; neglecting to provide written 
procedures in connection with the plan; 
placing the plan’s assets in a trust that 
does not meet statutory requirements; 
and failing to clarify participants’ rights 
to future benefi ts.58 

Advocate argued that as an affi liate of the church 
it evades liability under the church plan exemption.59 
Furthermore, Advocate claimed that if the court held its 
church plan exemption as void, than ERISA would be in 
violation of the First Amendment’s principle of the sepa-
ration of church and state.60

While these cases presented identical issues for the 
court’s consideration, a third church plan case developed 
in the Nineth Circuit Court. Rollins presented a similarly 
situated case that correlated with the legal questions 
posed in both Kaplan and Stapleton. The case involved 

of its own; (10) established places of 
worship; (11) regular congregations; (12) 
regular religious services; (13) Sunday 
schools for religious instruction of the 
young; and (14) schools for the prepara-
tion of its ministers.36

In determining whether a valid church plan exists the 
courts had routinely used these factors as an authorita-
tive source in judicial decisions.

The Court’s Understanding of ERISA Church Plans

Although, these factors are not dispositive they do 
provide courts with guidance in defi ning ERISA church 
plans.37 However, despite this guidance a variety of 
court opinions have consistently focused on whether the 
church-affi liated agency was controlled by the church 
itself.38 Relying on this standard, courts have substituted 
judge-made law for the plain meaning and intent of the 
statute. For example, in Lown v. Cont’l Casualty Co., the 
case revolved around whether a church-affi liated hospi-
tal qualifi ed for the ERISA church plan exception.39 The 
court applied a three-prong test to determine that the 
church did not maintain control over the agency because 
the church ceased to provide funds to the hospital and 
no longer served on the hospital’s board.40 Thus, the 
hospital did not qualify for the church plan exemption.41 
For nearly a decade, the Fourth Circuit’s standard was 
commonly used by courts to determine whether a church 
plan exemption applied to church agency benefi t plans.42 
This standard became law of the land, until in 2015 the 
Third Circuit Court questioned the validity of the Lown 
decision.

Taking the Fight to the Supreme Court
In 2015, the Third Circuit Court implemented a 

change from years of Lown established precedent. The 
case of Kaplan v. Saint Peter’s Healthcare System, has led to 
a church plan revolution, providing hope for countless 
employees who have suffered the loss of their retirement 
pension plans due to the misuse of this exemption.43 
Within the next year or so, the Supreme Court will re-
solve the question posed by Kaplan, Stapleton, and Rollins. 
Essentially, the Court must determine whether the church 
plan exemption applies to church agency pension plans 
or whether the exemption applies only to plans estab-
lished by the church.44 ERISA defi nes an exempt church 
plan as “a plan established and maintained by a church 
or by a convention or association of churches which 
are exempt from tax” under the Internal Revenue Code 
(“IRS”).45

The Facts of the Matter: Kaplan, Stapleton, and 
Rollins 

In Kaplan, Laurence Kaplan fi led a punitive class ac-
tion suit against his former employer St. Peter’s Health-
care Systems alleging that St. Peter’s failed to comply 
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ated hospitals accounted for seven of the country’s ten 
largest non-profi t healthcare systems.”73 Thus, the court 
determined that interpreting these plans as exempt from 
ERISA “would achieve quite the opposite” result than the 
plain meaning of the statute directs in construing “ex-
emptions narrowly.”74 

To support their interpretation, the courts considered 
the legislative history surrounding the adoption of the 
1980 amendments. Much of the legislature’s discussion 
related to the fear that employee pension plans estab-
lished by the church but maintained by church agencies 
would not be exempt from ERISA.75 In other words, Con-
gress feared alienating plans established by the church 
itself yet administered by church agencies.76 After a full 
review of the legislative history, the courts concluded that 
the legislative history overwhelmingly supported the 
notion that Congress “did not intend to open up the ex-
emption” to include pension plans established by church 
agencies.77 Additionally, church-affi liated agencies argued 
that the IRS’ Ruling Letters identifying the agency as a 
church plan were persuasive and authoritative.78

The IRS’ Interpretation of the ERISA Church Plan 
Exemption in the 1983 Memorandum Lacked the 
Power of Persuasion

In 1983, the IRS released a memorandum acknowl-
edging that religious-affi liated agencies maintaining 
non-church status, may have their employees covered by 
a church plan as if those agencies were churches them-
selves.79 In discrediting, the importance of the IRS’ mem-
orandum, the court relied heavily on the Supreme Court’s 
decision in Christensen v. Harris Cnty.80 In Christensen, 
the Court held that an agency’s opinion letter render-
ing an interpretation of an ambiguous statute lacked the 
force of law and an unpersuasive source.81 Moreover, the 
Circuit Courts determined that the principle developed 
in Christensen applied to the IRS’ memorandum because 
the documents were merely opinion letters and not an 
interpretation arising from a “formal adjudication[.]”82 
Furthermore, the IRS memorandum failed to consider the 
church establishment requirement of § 3(33)(A).83 Thus, 
the Court reasoned that the IRS’ memorandum and Rul-
ing Letter lacked the power of persuasion because the IRS 
misinterpreted the statutory language.84 

Lastly, the church-affi liated agencies attempted 
to throw a “Hail Mary” with its claim that ERISA was 
unconstitutional. 

The Allegation That the Free Exercise Clause of the 
First Amendment Would Be Violated if the Courts 
Failed to Adhere to the IRS’ Interpretation of the 
Church Plan Exemption Lacked Merit 

The agencies argued that invalidating their consti-
tutional claim would compel the IRS to determine on 
a case-by-case basis whether agencies are performing 
ample religious functions such that they can themselves 
be described as churches.85 In response to this claim the 

Dignity Health, which described itself as a nonprofi t cor-
poration “intimately associated” with the Roman Catho-
lic Church and “deeply Catholic both in organization and 
operation.”61 The Plaintiff fi led a class action claiming 
that Dignity’s retirement benefi ts plan failed to comply 
with ERISA-designated regulations.62

Upon hearing the legal issues arising from these 
three church plan cases the Circuit Courts provided 
nearly identical anaylsis. 

The Courts’ Consolidated Legal Analysis 

The Circuit Courts began their analysis by identify-
ing the arguments prior courts failed to evaluate when 
determining if an employee pension plan qualifi es as an 
ERISA-exempt church plan. Those arguments included 
the plain meaning and construction of ERISA’s church 
plan statute, the inadequate Chevron defense, and the 
Free Exercise Clause implications. 

The Plain Meaning and Construction of ERISA’s Church 
Plan Exemption Argument

The courts began their analysis with a thorough 
survey of the drafter’s original intent behind the creation 
of the church plan exemption. When Congress enacted 
ERISA in 1974, § 3(33)(A) described a church plan as a 
plan “established and maintained…[f]or its employees 
(or their benefi ciaries) by a church or by a convention or 
association of churches which is exempt from tax under 
section 501[.]”63 Although the 1980 amendments pro-
vided that church plans maintained by church agencies 
or service providers would still qualify as a church plan, 
the establishment requirement remained unchanged.64 
Church-affi liated agencies have argued that the amended 
statute applies regardless of who established it, as long as 
it is maintained by an entity that meets the requirements 
of § 3(33)(C)(i).65 However, while dissecting the statutory 
language, the courts maintained that adopting such an 
argument would eliminate Congress’ intent to include a 
“careful limitation[.]”66 

Accordingly, the courts reasoned that if Congress 
desired to allow church agencies to establish employee 
pension plans that would qualify for the church plan 
exemption then Congress would have expressly in-
cluded that language in the 1980 amendments.67 In fact, 
the initial draft for the 1980 amendments included such 
language; however, when the amendment was enacted 
such language was intentionally omitted.68 The courts 
interpreted this omission to mean that ERISA is a “reme-
dial statute that should be liberally construed in favor of 
protecting the participants in employee benefi t plans.”69 
As illustrated in an amicus brief, church plans lack sev-
eral of the ERISA protections.70 These protections include 
fi duciary duties and minimum-funding protections.71 
To include plans established by church agencies would 
likely dispense adverse effects to a substantial amount 
of employees falling outside the scope of these ERISA 
protections.72 For example, as of “2012 religiously affi li-
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sion” ”to undertake an independent review of health care 
capacity and resources in New York State.”96 The Berger 
Commission issued numerous recommendations reduc-
ing “approximately 4,200 hospital beds statewide.”97 The 
commission illustrated that the plan would restructure 
nearly 50 hospitals and close approximately nine.98 

St. Clare’s Hospital Closes Its Doors

St. Clare’s Hospital was among those hospitals af-
fected by the implementation of this plan. St. Clare’s was 
a Catholic-affi liated hospital that provided emergency 
and primary care services to Medicare and self-pay pa-
tients.99 Providing these services to low-income patients 
eventually led to the hospital’s insolvency.100 At the time 
of the Berger Commission audit, St. Clare’s suffered from 
a $27 million defi cit, which was attributed to its unfunded 
pension plan.101 In addition, St. Clare’s possessed a $30 
million defi cit from its operating costs.102 As St. Clare’s 
would likely not be viable in the future, the Commission 
recommended that St. Clare’s and Ellis Medical Center 
merge into one entity, resulting in an entity licensed 
for “300 to 400 beds.”103 To assist with the merger, the 
New York State Department of Health awarded a joint 
HEAL grant in the amount of $50 million to Ellis and St. 
Clare’s.104 Pursuant to the recommendations of the Berger 
Commission, $28 million would be allocated to St. Clare’s 
underfunded pension plan, whereas the remaining $22 
million would be allocated to St. Clare’s outstanding 
debts.105 As merger negotiations between Ellis and St. 
Clare’s neared completion, the hospital suddenly closed 
its doors.106 Upon its closure, St. Clare’s assets transferred 
to a handful of creditors and were eventually transferred 
to Ellis in 2012.107 

A Plan Defi ned: “St. Clare’s Hospital Retirement 
Income Plan” Continues Its Existence

At the time of the hospital’s closure in 2008, “St. 
Clare’s Hospital Retirement Income Plan” (“Plan”) 
continued to exist through St. Clare’s pension board (“St. 
Clare’s Corp.”).108 This defi ned benefi t (DB) plan was 
established by St. Clare’s Corp. in 1959.109 Prior to the 
ERISA amendment of 1980, the Plan functioned as an 
ERISA regulated plan.110 However, once the church plan 
exemption became effective, St. Clare’s ceased complying 
with ERISA regulations.111 The validity of this exemption, 
St. Clare’s Corp. would argue, was affi rmed in the 1992 
IRS Ruling Letter.112 After years of maintaining the Plan, 
St. Clare’s Corp. eventually retained the administrative 
services of Prudential Retirement.113 Prudential Retire-
ment’s responsibilities included the management and 
investment of the Plan’s assets, while St. Clare’s Corp. 
acted as the oversight committee.114 Despite the watchful 
eye of the pension board, the experienced profession-
als at Prudential Retirement, and the $28 million HEAL 
grant provided by the Health Department; the Plan will 
still be insolvent by 2024.115 Within the next seven to 11 
years, 1,100 St. Clare ‘s retirees will face potential fi nancial 

courts determined that the argument lacked merit as 
the IRS routinely practiced this method prior to its 1983 
memorandum.86 According to the plain meaning of the 
statute church-affi liated agencies can avoid this IRS in-
quiry merely by having a church establish the employee 
pension plan.87 Furthermore, the courts reasoned that 
it was not unconstitutional for Congress to distinguish 
between churches and church affi liated agencies.88 The 
courts cited several instances where Congress in fact 
had applied provisions to churches without referencing 
church-affi liated agencies.89 For example, in Found, the 
U.S. Court of Appeals held that it is a “generally accepted 
principle that Congress intended to distinguish between 
churches and other religious organizations.”90 Moreover, 
the Establishment Clause of the First Amendment “does 
not require the government to equalize the burdens (or 
the benefi ts) that laws of general applicability impose on 
religious institutions.”91 Therefore, failing to recognize 
employee benefi t plans that are not originally established 
by a church would not violate the First Amendment as a 
church can “establish a church plan for any of its affi li-
ated organizations.”92 The courts emphasized that the 
church plan exemption is available to all churches of any 
religion.93

The Ultimate Conclusion of the U.S. Circuit 
Courts

In conclusion, the three U.S. Circuit Courts held that 
employee benefi t plans established by church affi liated 
agencies are not exempt from ERISA. This conclusion 
originated from the interpretation of Congress’ intent for 
courts to apply the plain meaning of the statute. More-
over, the Circuit Courts denied the agency’s Chevron de-
fense implying that the IRS’ interpretation in its General 
Counsel memorandum was persuasive and authoritative. 
Instead the courts reasoned that the IRS misinterpreted 
the statutory language and lacked the power of persua-
sion. Lastly, the courts reasoned that enforcement of 
the statutory language was not a violation of the First 
Amendment because the church plan exemption is a 
generally applicable law applied to all churches and re-
ligions. However, religious institutions have questioned 
the validity of the Circuit Courts’ decision. 

Thus, the Supreme Court consolidated the issues 
presented in the three cases and has granted certiorari.94 
While these issues are pending in the Supreme Court 
other similarly situated case are arising. Recently, a case 
has been developed in Schenectady, New York, where 
1,100 retirees are facing the adverse effects of an under-
funded church plan.95

The Woe of St. Clare’s Hospital: Do Employees 
Have an ERISA Legal Remedy?

In 2006, Governor Pataki and the New York State 
Legislature created The Commission on Health Care 
Facilities in the 21st Century (i.e. the “Berger Commis-



NYSBA  Labor and Employment Law Journal  |  Fall 2017  |  Vol. 42  |  No. 2  53    

ruin caused by an unregulated and underfunded church 
plan.116 

However, in light of the recent court fi ndings, St. 
Clare’s pension plan has been inaccurately classifi ed as 
a church plan. Similarly, to the Circuit Court cases, St. 
Clare’s pension plan was established by the hospital’s 
pension board and not the church itself. Although, use 
of Prudential Retirement was authorized by the stat-
ute, failure to adhere to the establishment requirement 
renders the Plan subject to ERISA. Furthermore, based 
on the courts’ rulings, St. Clare’s 1992 IRS Ruling Letter 
affi rming the hospital’s church plan status would lack the 
power of persuasion because (1) the IRS’ interpretation 
was based on a misreading of statutory language and (2) 
the IRS’ Ruling Letters lacked authority as they were not 
based on formal adjudication. 

Additionally, the Albany Catholic Diocese has vocal-
ized that the church did not maintain control over the 
hospital’s corporate governance.117 In fact, the CEO and 
President of St. Clare’s hospital circulated an Employee 
Bulletin indicating the Plan was regulated by ERISA.118 
The Bulletin informed the staff that the “$63 million the 
Plan would receive was not enough to fully fund the Plan 
under the current ERISA rules.”119 As the facts and law 
of the matter demonstrate that St. Clare’s pension plan 
is not a church plan, claimants would be able to pursue 
ERISA litigation against St. Clare’s Corp. and Prudential 
Retirement. 

Therefore, litigants may allege that St. Clare’s Corp. 
and Prudential Retirement failed to comply with various 
ERISA obligations including funding requirements and a 
breach of fi duciary duties. 

Potential ERISA Remedies

St. Clare’s Failed to Comply with ERISA’s Funding 
Requirements

According to ERISA’s funding requirements for 
single employer DB plans, employers must fully fund the 
benefi ts that plan participants earn each year.120 To deter-
mine whether a pension is fully funded, ERISA requires 
converting the future pension payments into the amount 
that would be needed today to pay off all liabilities at 
once.121 This amount, which is referenced as “present 
value” of the plan’s liabilitiesb is then compared with 
the value of the plan’s assets.122 An underfunded plan is 
a plan in which the value of the plan’s assets falls below 
the present value of its liabilities.123 “If a plan is under-
funded, the plan sponsor must amortize this unfunded 
liability over a period of years.”124 

In 2008, St. Clare’s pension plan maintained an ap-
proximate total of $63 million in both its guaranteed and 
investment accounts.125 As the hospital came to a close, 
St. Clare’s Corp.’s advisors provided new calculations 
and rendered new terms for the pension plan.126 Those 

terms included the following: the retirees as of 2008 
would receive their full benefi ts, employees who were 
eligible for retirement would be paid a reduced rate, and 
the remaining Plan participants would receive approxi-
mately ten cents on the dollar or less.127 Additionally, St. 
Clare’s Corp. modifi ed the vesting terms of the Plan to 
eliminate provisions allowing full retirement benefi ts at 
the age of 55 with 30 years of service.128 This provision 
was replaced with the Social Security retirement formula, 
which set forth that the normal retirement age ranged 
from 66 to 67 years of age.129 Despite these changes, the 
actuaries informed St. Clare’s Corp. that the Plan would 
still be underfunded.130 In regards to the funding obliga-
tions of the pension board, St. Clare’s Corp. maintained a 
duty to rectify the condition of the Plan’s funding pursu-
ant to ERISA. 

Thus, St. Clare’s Corp. would likely not be liable in 
future civil litigation if the board had either authorized 
the “close-out termination” set forth in the plan docu-
ment or developed an aggressive investment strategy to 
fully fund the Plan in the proceeding future as set forth 
by ERISA funding requirements.131 As neither of these op-
tions were elected the Plan’s assets continued to dwindle 
and the Plan is nearly insolvent. 

ERISA’s Civil Enforcement Provision: St. Clare’s Retirees 
Will Likely Receive Limited Remedies

ERISA-regulated plans that violate their statutory 
obligations are generally subject to the civil enforcement 
provisions of § 502(a).132 Under ERISA § 502(a)(1)(B), 
Plaintiffs may recover benefi ts due to the participants 
of the plan; seek enforcement of their rights; or seek a 
“declaration to preserve a right to future benefi ts or an 
injunction to prevent a future denial of benefi ts.”133 Ad-
ditionally, plaintiffs may only seek federal remedies for 
ERISA violations.134 Unfortunately, these preemptive 
rights limit the amount of equity plaintiffs may receive.135 
Thus, compensatory and/or punitive damages would not 
be awarded by the courts in ERISA litigation.136 

In recent years, the Supreme Court has held that 
“equitable relief” in the way of compensatory dam-
ages is not an authorized remedy under § 502(a)(3).137 
In Mertens, plan participants brought an action seeking 
monetary damages after the actuary of the plan failed to 
make proper “actuarial assumptions” when calculating 
the plan’s assets.138 This error essentially contributed to 
the plan’s underfunding and eventually led to the denial 
of entitled retirement benefi ts.139 The Court reasoned that 
“equitable relief” in ERISA litigation is “relief that was 
‘typically available in equity,’ such as injunction, manda-
mus, or restitution.”140 Thus, St. Clare’s plaintiffs would 
likely be able to seek equity relief in the form of an injunc-
tion to prevent a future denial of participant’s retirement 
benefi ts. 

Additionally, the plaintiffs would likely be able to 
pursue a restitution remedy, in which they would argue 
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that the pooled assets in the investment and guaranteed 
accounts should be returned to the participants as the 
participants are the rightful owners of the Plan’s as-
sets.141 In Sereboff the Court held that § 502(a)(3) provides 
a restitution award when the amount to be restored to 
the plaintiff are specifi c “funds or property in the defen-
dant’s possession.”142 The Court reasoned that identifi -
able amounts set aside in an investment account were 
subject to the principles of restitution under § 502(a)(3).143 
As St. Clare’s contributions to the Plan were based on the 
employee’s income it is likely that a court would reason, 
as it did in Sereboff, that the retirees owed a right to the 
identifi able funds located in the guaranteed and invest-
ment accounts.144

However, if the courts determine that an “equitable 
relief” is not available based on the Plan’s violation of 
ERISA funding requirements, the Plaintiffs would likely 
succeed on a breach of fi duciary duties claim.

St. Clare’s Corporation and Prudential Retirement 
Breached Their Fiduciary Duties Owed to the Plan’s 
Participants and Therefore Are Liable

As a fi duciary of the Plan, St. Clare’s Corp. main-
tained a duty to act in the best interests of the Plan par-
ticipants. St. Clare’s Corp.’s action of retaining Prudential 
Retirement as an experienced professional, with the duty 
of maintaining the fi scal health and investment strategy 
of the Plan, created Prudential’s fi duciary duty to the 
Plan’s participants. Under § 3(21)(A) of ERISA, a person 
is a fi duciary to the extent that the person:

(1) exercises any discretionary authority 
or control with respect to the manage-
ment of the plan or exercises any author-
ity with respect to the management or 
disposition of plan assets; (2) renders 
investment advice for a fee or other 
compensation with respect to any plan 
asset or has any authority or (3) has 
any discretionary responsibility in the 
administration.145 

As a plan fi duciary certain duties are owed to the 
plan participants such as a duty of loyalty.146 Addition-
ally, plan fi duciaries may be personally liable if the fi du-
ciary breaches a responsibility, duty, or obligation under 
ERISA.147

According to § 404(a)(1) a plan fi duciary’s duty of 
loyalty requires the fi duciary to act solely in the best 
interests of the plan participants with the “exclusive pur-
pose” of providing benefi ts to participants and “defray-
ing reasonable expenses of administering the plan.”148 
In a Department of Labor informational letter released 
in 1998, the Department stated that “in choosing among 
potential service providers, as well as in monitoring and 
deciding whether to retain a service provider, the trustees 
must objectively assess the qualifi cations of the service 

provider, the quality of the work product, and the reason-
ableness of the fees charged in light of the services pro-
vided.”149 In St. Clare’s, the failure of the pension board to 
implement the termination provision in the Plan docu-
ment breached their duty to act solely in the best interests 
of the Plan participants because St. Clare’s Corp. freely 
admitted that the Plan was underfunded and would 
likely become insolvent. Thus, St. Clare’s Corp. continued 
the administration of the Plan despite the knowledge 
that the participants would suffer fi nancial anguish in the 
future. Moreover, St. Clare’s Corp. failed to monitor the 
quality of Prudential Retirement’s work product, and the 
reasonableness of the fees charged in light of the services 
provided. This was apparent when participants discov-
ered that for nearly eight years the Plan’s investment 
strategy had not been properly maintained.150

Furthermore, Prudential Retirement violated its 
duty of loyalty owed to the Plan’s participants when it 
(1) failed to properly invest the Plan’s assets in an effort 
to fully fund the plan and comply with ERISA’s fund-
ing requirements and (2) provided inaccurate actuarial 
calculations of the funding required to fully fund the 
Plan in the future.151 These actions by Prudential Retire-
ment are likely a substantial reason for the Plan’s pending 
insolvency. 

Therefore, a court would likely determine that St. 
Clare’s Corp. and Prudential Retirement would be liable 
for a breach of fi duciary duties. Furthermore, the court 
may fi nd that the individual agents of St. Clare’s Corp. 
and Prudential Retirement are personally liable to the 
Plan participants if the plaintiffs are able to prove that 
their actions breached a responsibility, duty, or obligation 
under ERISA.152 If the plaintiffs are successful in litigating 
their claims they may seek equitable remedies under § 
502(a)(2).

Fiduciary Liability Under ERISA

Pursuant to § 502(a)(2) plaintiffs may seek relief 
under the civil enforcement provision for breaches of 
fi duciary duties.153 This provision illustrates that when a 
fi duciary breaches its duties, the fi duciary could be liable 
to a plan for “any losses resulting from such breach and 
may be responsible for forfeiting to the plan any profi ts 
that have been made through the improper use of plan 
assets.”154 

In 2008, the Supreme Court held that § 502(a)(2) 
authorizes recovery of fi duciary breaches that impair the 
value of the plan’s assets when the fi duciary’s miscon-
duct violates the “principal statutory duties” imposed 
by ERISA.155 Those statutory duties “relate to the proper 
plan management, administration, and investment of 
fund assets.”156 In LaRue, the plaintiff brought an ac-
tion under § 502(a)(2) in which he alleged that the “plan 
administrator breached his fi duciary duty by neglecting 
to properly follow…investment instructions.”157 The 
Court affi rmed the award for the plan participants but it 
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declined to decide “the extent to which section 409 may 
authorize recovery of extra-contractual compensatory or 
punitive damages from a fi duciary by a plan.”158 As pre-
viously mentioned, St. Clare’s plaintiffs would likely be 
awarded equity relief under ERISA for St. Clare’s Corp. 
and Prudential’s breach of fi duciary duties. However, 
the courts would be reluctant to award compensatory or 
punitive damages, as the courts have been divided on 
whether punitive damages are covered under ERISA.159 

Therefore, it is likely that St. Clare’s plaintiffs would 
achieve a favorable ruling from the courts. However, St. 
Clare’s retirees are likely to endure further injustice as fed-
eral remedies under ERISA would be minimal and would 
likely not refl ect the justifi able award the retirees deserve.

Conclusion
In 1974, Congress created ERISA with the intent to 

protect the interests of employees enrolled in employer-
sponsored pension plans and to ensure those employees 
received the benefi ts they were promised. Prior to the 
latest wave of litigation, retirees enrolled in illegitimate 
church plans routinely suffered adverse fi nancial conse-
quences when those plans became underfunded. With the 
Circuit Courts’ recent interpretation employees enrolled 
in agency-established church plans fi nally have a chance 
to hold their employers accountable. After a thorough in-
quiry into the validity of agency church plans the courts 
concluded that a plan could not qualify as a church plan 
if the plan was not initially established by the church. The 
courts reasoned that construing the narrow exception in 
this way would dispense adverse effects to a substantial 
amount of employees, which deviates from Congress’ 
original intent. Moreover, the Circuit Courts denied the 
agency’s Chevron defense implying that the IRS’ inter-
pretation of church plans was persuasive and authorita-
tive. Instead the courts relied upon the Supreme Court’s 
decision in Christensen v. Harris Cnty to establish that an 
agency’s informal opinion lacks authority in litigation. 

Thus, the analysis set forth by the Circuit Courts 
would illustrate that St. Clare’s defi ned benefi t pension 
plan would not qualify as a church plan because the 
pension plan was established by the hospital’s pension 
board and not the church itself. This failure to adhere to 
the establishment requirement of the statute renders the 
plan subject to ERISA. Furthermore, St. Clare’s 1992 IRS 
Ruling Letter affi rming the agency’s church plan status 
would be deemed invalid because the IRS interpreted the 
statutory language incorrectly and the IRS’ Ruling Letter 
was not authoritative. Furthermore, if the Supreme Court 
reversed the decisions of the Circuit Courts, St. Clare’s 
pension plan would still not qualify as a church plan 
because it would not satisfy the elements of the Lown test. 
As demonstrated in Lown, the church must show some 
control or dominance over the agency’s governance to 
establish that the agency is an extention of the church. 
The court reasoned that if the agency is an extention of 

the church, then the church plan exemption would apply. 
In St. Clare’s, the Albany Catholic Diocese expressed that 
the church did not maintain control over the hospital’s 
corporate governance because it did not participate in 
hospital business decisions and it did not provide hospi-
tal funding. Thus, under the Lown and Kaplan standards, 
St. Clare’s pension plan would not qualify as a church 
plan. 

In light of the impending insolvency of the Plan, it 
is essential for St. Clare’s retirees that the Supreme Court 
affi rms the Circuit Court’s decision. If the Courts continue 
to interpret church plans in this way, St. Clare’s retirees 
will be able to seek enforcement under ERISA. Through, 
the civil enforcement section of ERISA, St. Clare’s plan 
participants would fi nally have an opportunity to main-
tain the pension benefi ts promised to them years ago. 
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the arbitrator from selecting the other 
party’s fi nal offer. The parties also benefi t 
from avoiding the adversarial nature of a 
lengthy hearing.9

Because the parties know that an unreasonable offer 
or demand is less likely to be selected by the arbitrator as 
the fi nal award, they are incentivized to make reasonable 
offers and demands to each other before submitting their 
fi nal offers to the arbitrator.10 As parties make reasonable 
offers and demands to each other, they evaluate what 
they receive from the other party and concomitantly re-
evaluate their own offer or demand in light of what they 
expect an arbitrator to award as the most reasonable one 
in the circumstances of the case.11 In fact, in baseball arbi-
tration, the arbitrator is obligated to select one of the fi nal 
offers submitted by the parties irrespective of whether the 
arbitrator believes that one of them (or even both of them) 
is objectively unreasonable.12

For example, if a party takes the extreme approach 
of over-valuing its claims, rather than assessing them a 
reasonable value, it faces the signifi cant risk that its fi nal 
offer to the arbitrator will not be adopted, and that it will, 
in the end, receive nothing.13 Similarly, if a party takes a 
“no pay” approach in the face of claims that may have 
some merit, it risks an award in favor of the other party 
who puts forward a more reasonable proposal, albeit 
favorable to it.14 It is this fi nal risk analysis of an “all 
or nothing” award that compels the parties to consider 
seriously the benefi ts of a negotiated settlement and the 
value submitted in their fi nal offers to the arbitrator.15 

In one variation of baseball arbitration called “night 
baseball arbitration,” the fi nal offers submitted by the 
parties are kept confi dential even from the arbitrator.16 
Upon delivering the decision, the proposal that is math-
ematically closest to the arbitrator’s decision is delivered 
as the fi nal award.17 More often than not, night baseball 
arbitration is chosen as a dispute resolution process only 
when the parties hold a strong belief about the reason-
ableness of their submitted proposals.18

As the name suggests, baseball arbitration is a meth-
od of dispute resolution that arose from the world of pro-
fessional sports leagues and was pioneered in the context 
of arbitrating player-team salary disputes.19 Generally, in 
Major League Baseball a player and team each submit a 
single number representing the player’s proposed salary 
for the upcoming season to a panel of three arbitrators.20 
At the evidentiary hearing, the two sides submit a signed 
and executed agreement to the arbitration panel with a 
blank space left for the salary fi gure.21 The player and 
team each also have the opportunity to present their case 
and a rebuttal to the panel, after which the panel chooses 

The phrase “baseball arbitration” often generates 
blank stares and funny looks. It sounds as if it could be 
anything from a process used to resolve disputes over the 
ownership of baseballs to the title of an upcoming Kevin 
Costner movie. Admittedly, it sounds like some kind of 
mash-up of sports and law with no obvious connection. 
Baseball arbitration, however, has a well-defi ned and 
specifi c understanding. The term describes an alternative 
dispute resolution process that has further developed 
into a general arbitration technique. Perhaps even more 
surprising, it actually plays a role in mediations as well. 

Arbitration is a private process for resolving disputes 
conducted by an impartial third-party decision maker.1 
Baseball arbitration, also known as “fi nal offer arbitra-
tion,” is a specifi c type of arbitration.2 In baseball arbitra-
tion, each party submits a proposed monetary award to 
the arbitrator, sometimes referred to as a “fi nal offer.”3 
After conducting an evidentiary hearing, the arbitrator 
then issues an award limited to one of the fi nal offers 
previously submitted by the parties.4 The arbitrator lacks 
authority to make any modifi cations to those propos-
als.5 In this kind of arbitration, the arbitrator’s discretion, 
which ordinarily would be quite broad, is markedly cir-
cumscribed, limiting the arbitrator’s ability to arrive at a 
fi nal award.6 In baseball arbitration, even if the evidence 
or the equities warrant, the arbitrator does not retain the 
discretion to issue an award outside of the parties’ fi nal 
offers.7 Rather, the arbitrator’s discretion in arriving at a 
fi nal award is limited to choosing between the fi nal offers 
submitted by the parties.8

There are signifi cant advantages to employing base-
ball arbitration as a dispute resolution process. First, it 
fosters voluntary settlements by the parties before the 
evidentiary hearing and generally results in greater party 
satisfaction with the arbitration process due to the height-
ened degree of control parties could exercise in terms of 
making their proposals.

When each party feels pressured to 
make a more reasonable offer, the parties 
are brought together toward a middle 
ground, which promotes settlement prior 
to an arbitration hearing…Although 
the purpose of fi nal-offer arbitration is 
to avoid an arbitration hearing, it is the 
presence of the fi nal-offer arbitration pro-
cess that promotes good faith bargain-
ing and drives the negotiations toward 
settlement, not the negotiations them-
selves…The parties not only save the 
time and expense of a hearing, but also 
seek a compromise in order to prevent 

Baseball Arbitration
By Theodore K. Cheng
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Baseball arbitration can also be used in the mediation 
context as an impasse-breaking technique. Like arbitra-
tion, mediation is a private process for resolving disputes 
conducted by an impartial third-party.30 But unlike an 
arbitrator, a mediator facilitates negotiations and com-
munications between the parties with the goal of assisting 
them in arriving at a resolution of their own making and 
does not serve as a decision maker.31 In many mediations, 
regardless of subject matter, parties often negotiate over a 
monetary component to their potential resolution, trans-
mitting offers and demands to each other, most times 
through the mediator.32

Those negotiations will ostensibly bring the parties’ 
respective proposals closer together, but there may still be a 
gap.33 That gap is often small enough that a potential reso-
lution is in sight, but also large enough that the parties reach 
a possible impasse in their negotiations.34 As a technique for 
closing this gap, the mediator could propose that the parties 
each provide the mediator with their fi nal (or best and last) 
proposal and then agree to permit the mediator, perhaps 
after brief presentations of any evidence or argument about 
the contested issues relating to the monetary component, 
to choose between one of the parties’ proposals, thereby re-
solving that portion of the overall resolution.35 Thus, despite 
its seemingly inapposite nomenclature, baseball arbitration 
even has a role to play in the mediation context and serves 
as a potentially useful component in a mediator’s toolbox.

Baseball arbitration has both a long history and 
tradition based in the professional sports leagues as well 
as applicability to many other modern arbitration and 
mediation disputes. As a result, it is a useful tool available 
for dispute resolution in a variety of contexts.

A version of this article was previously published in 
the NYSBA Entertainment, Arts and Sports Law Journal, Vol. 
28, No. 1 (Spring 2017).
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one of the two numbers as the player’s salary.22 The 
National Hockey League also employs a variation of this 
fi nal offer arbitration process to resolve player-team sal-
ary disputes.23

The fi nal offer technique established by sports 
leagues is now used in other contexts and works par-
ticularly well when the only real disputed issue is a 
subjective valuation such as pain and suffering from an 
injury. As a result, baseball arbitration is a useful means 
for resolving personal injury cases, employment and 
wage-and-hour disputes,24 and commercial disputes or 
transactions where liability is not seriously contested in 
the context of garden variety breach of contract claims, 
book account cases, and collections matters.25 Depend-
ing on the circumstances, baseball arbitration could also 
be utilized in more complex matters such as intellectual 
property or entertainment disputes if the real issue in 
dispute involves only lost sales or lost profi ts.

Based upon feedback from the international and 
domestic business community, the American Arbitration 
Association (AAA) and its international division, the 
International Centre for Dispute Resolution (ICDR), also 
created a specifi c set of supplementary rules called “Final 
Offer Arbitration Supplementary Rules,” which took 
effect on January 1, 2015.26 Also referred to as “Baseball 
Arbitration Supplementary Rules” or “Last Best Offer 
Arbitration Supplementary Rules,” these rules embody 
and set forth the classic baseball arbitration dispute reso-
lution process and can be used with the ICDR’s Interna-
tional Arbitration Rules or other rules of the AAA.27 The 
specifi c mechanics of the rules echo the advantages of 
baseball arbitration, noting that a

key aspect of formalizing these rules was 
to better defi ne and build a more com-
plete and predictable fi nal offer arbitra-
tion process. Many companies could 
simply insert a phrase that calls for fi nal, 
baseball, or last best offer arbitration, but 
such abbreviated language necessarily 
omits many important considerations 
that are incorporated into these proce-
dures. For example, these rules provide 
detail about when and how the fi nal 
offer exchanges will be made so that no 
party can gain an unfair negotiating ad-
vantage. These rules also describe what 
the fi nal offers should and should not 
include and when the tribunal can open 
the fi nal offers. These rules essentially 
establish a fi nal offer process framework 
from the fi rst preliminary offer through 
fi nal award.28

Although the rules do not specifi cally provide for 
variations from the classic baseball arbitration process, 
they permit the parties to modify the procedures by writ-
ten agreement.29
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diator with the American Arbitration Associa-
tion, the CPR Institute, Resolute Systems, and 
several federal and state courts. His principal 
focus is on intellectual property, entertainment, 
technology, and labor/employment disputes. He 
is also an intellectual property and commercial 
litigation partner at the international law fi rm 
of Fox Horan & Camerini LLP in New York 
City. More information is available at http://
www.linkedin.com/in/theocheng, and he can be 
reached at tcheng@foxlex.com. 



60 NYSBA  Labor and Employment Law Journal  |  Fall 2017  |  Vol. 42  |  No. 2 

Entertainment, Arts and Sports Law Blog (July 12, 2015), 
http://nysbar.com/blogs/EASL/2015/07/nhl_salary_arbitration_
hockeys.html.

24.  Baseball arbitration is, in fact, part of the New Jersey Employer-
Employee Relations Act, which governs arbitration of certain 
public employee salary negotiation disputes. See N.J. Stat. Ann. § 
34:13A-16.

25.  The New Jersey State court system recently considered, but 
ultimately rejected, a fi nal offer arbitration pilot program that was 
intended to study its impact on the courts’ existent mandatory 
non-binding arbitration procedures. Recommendation from Glenn. 
A. Grant, Acting Administrative Director of the Courts, (Jan. 15, 
2016). Only non-auto, non-Lemon Law personal injury cases were 
to be selected to participate in that pilot program. Id. 

26. Int’l Ctr. Dispute Resolution, Final Offer Arbitration 
Supplementary Rules (2015). 

27. Id. 

28. Id. at 4. 

29. Id. at 8. 

30. Nat’l Inst. Trial Advocacy, The Art of Mediation § 1.2 (2nd 
ed. 2005).

31. Id. 

32. Id.

33. Id. § 2.3.

34. Id.

35.  This technique should not be confused with another impasse-
breaking technique called a mediator’s proposal, in which the 
mediator proposes a specifi c monetary amount to the parties and 
asks them to either accept or reject the proposal. Id. Only if both 
parties accept the proposal will the mediator announce to them 
that a resolution has been reached at the monetary amount in the 
proposal. Otherwise,  an impasse is declared, at least as to that 
component of the resolution.

4. Id. at 4.

5. Id. 

6. Id. 

7. Id. 

8. Id. 

9. Benjamin A. Tulis, Final-Offer ‘Baseball’ Arbitration: Contexts, 
Mechanics & Applications, 20 Seton Hall J. Sports & Entmt. L. 85, 89 
(2010).

10. Id. at 89. 

11. Id.

12. See id. at 89-90.

13. Id. at 89.

14. Id.

15. Id.

16. “What is Baseball Arbitration?” (Jun. 9, 2011), http://www.
arbitration.com/articles/what-is-baseball-arbitration.aspx.

17. See id. 

18. See id. 

19.  See Jeff Monhait, Baseball Arbitration: An ADR Success, 4 Harv. J. 
Sports & Entmt. Law 105, 112 (2013) (“MLB salary arbitration 
employs a format commonly known as ‘high-low arbitration’ or 
‘fi nal offer’ arbitration. The player and team each submit a single 
number to the arbitrator. After a hearing during which the player 
and team each have the opportunity to make a presentation, the 
arbitrator chooses one of the two numbers as the player’s salary 
for the upcoming season.”).

20. Id. at 119.

21. Id. 

22. Id.

23.  See Daniel S. Greene, “National Hockey League Salary 
Arbitration: Hockey’s Alternative Dispute Resolution,” NYSBA 

Renew today for 2018 
www.nysba.org/renew

We Are 
Your 

Professional 
Home. 

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N



NYSBA  Labor and Employment Law Journal  |  Fall 2017  |  Vol. 42  |  No. 2  61    

of the advice or successfully guard against an advisor’s 
potential confl ict of interest. This challenge is particularly 
true for small investors who typically do not have fi nan-
cial expertise and cannot afford lower returns on their 
retirement savings.7

”The advisor is central to the exception 
functioning correctly and the firm’s 
agreement to meet fundamental 
obligations of fair dealing and fiduciary 
conduct.”

As the baby boomers enter into retirement, they are 
moving money from ERISA plans, where their employer 
has an incentive and a fi duciary duty to assist them in 
making sound investment choices, to IRAs where em-
ployers have no role in investment choice and poor in-
vestment choices are innumerable.8 Because these trends 
were not expected in 1975, when the Department created 
the 1975 rule, their interpretation of fi duciary failed to ad-
dress the current changes in the investment marketplace. 
In fact, the 1975 rule took a narrow view of who was 
considered a fi duciary.9 At that time, 401(k) plans did not 
yet exist and IRAs had just recently been authorized.10 Be-
cause of these numerous changes in the marketplace, the 
Department has made efforts to reevaluate and revise the 
rule. The DOL’s new regulations have replaced the 1975 
regulations. In the current regulation the new defi nition 
of fi duciary investment advice better refl ects the “broad 
scope of the statutory text and its purposes and better 
protects plans, participants, benefi ciaries, and IRA owners 
from confl icts of interest, imprudence, and disloyalty.”11 
With this change in landscape, common fi rm practices 
may now be prohibited, causing fi rms to rely on an ex-
emption.12 This, among other things, prohibits misleading 
communications regarding advisors’ IRA-related com-
pensation.13 This article analyzes this prohibition in light 
of current broker-dealer disclosures. 

The DOL’s new rule redefi nes who is considered a 
“fi duciary” of an employee benefi t plan under ERISA.14 
The regulation treats anyone who “provides to a plan, 
plan fi duciary, plan participant or benefi ciary, or IRA…
for a fee or other compensation, direct or indirect” as a 
fi duciary under ERISA.15 The rule and related exemp-
tions increase consumer protection for everyone involved, 

Now that the Department of Labor has adopted 
new regulations for how fi nancial institutions deal with 
retirement investors under the Employee Retirement 
Income Security Act of 1974, fi nancial institutions have a 
lot of landscaping to do as it relates to disclosures. This 
article serves as a practical guide for anyone involved in 
the process of updating new rules as it relates to the new 
regulations. 

The new rules come as no shock to most; they have 
been debated for some time. The rules defi ne what a fi du-
ciary is under ERISA and provide a Best Interest Contract 
Exemption. Because this is a complex matter, it is impor-
tant that fi nancial institutions and attorneys alike have 
a practical guide to advise them as their mutual fund 
disclosures are updated. This article will examine how 
existing disclosures address potential confl icts of inter-
est and how they may fare under the new prohibition on 
misleading communications.

The Introduction of this article gives a detailed look 
at the new rules and how they have changed from the 
1975 regulations. The fi rst half of the article discusses the 
possible confl icts of interest that should be disclosed in 
mutual fund disclosures, while the second half of the ar-
ticle provides an analytical review of 15 different mutual 
fund disclosures and how they address confl icts of inter-
est under the new rules. 

Introduction 
The Department of Labor (DOL) has adopted new 

regulations that set a new standard for how fi nancial 
institutions deal with retirement investors under Em-
ployee Retirement Income Security Act of 1974 (ERISA).1 
Because “[t]he market for retirement advice has changed 
dramatically since the Department fi rst promulgated the 
1975 regulation,” these regulations are both timely and 
necessary.2 Since 1975, mutual fund managers, rather 
than large employers and professional money manag-
ers, have gradually become responsible for managing 
retirement assets such as IRAs and participant-directed 
plans, such as 401(k) plans.3 These plans have supplanted 
defi ned benefi t pensions.4 The variety and complexity of 
fi nancial products has also increased, creating a wider 
information gap between advisors and their clients.5 Plan 
participants and IRA investors are often forced to rely on 
experts, such as fi duciaries, for advice.6 However, plan 
participants and IRAs are unable to assess the quality 

How Much Is Enough for a Fiduciary? How Much Does a 
Mutual Fund Company Have to Disclose in Its Mutual Fund 
Disclosures Under the Department of Labor’s New Best 
Interest Contract Exemption for Funds Governed by ERISA?
By Rodgrick Hickman
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Interest from causing violations of the Impartial Conduct 
Standards.”21 Therefore, any confl ict of interest must be 
disclosed and fi duciaries must attempt to alleviate that 
confl ict. 

The best interest exemption requires that there be no 
misleading information.22 The Advisor’s and Financial 
Institution’s statements about the Asset, fees, Material 
Confl icts of Interest, and any other matters relevant to a 
Retirement Investor’s investment decisions, will not be 
misleading.23 Many plan advisors are unfamiliar with 
what confl icts create a material confl ict of interest and 
what must be disclosed.24 Most of the current disclosures 
leave many confl icts concerning the compensation of 
broker-dealers and fi nancial advisors, unexplained or 
undisclosed. The broker-dealer disclosures that I have re-
viewed would not have been subject to ERISA in the past 
but will be under the new rules. 

My research will focus on current disclosures that ap-
ply to IRAs issued by fi nancial institutions. I will explore 
the current ERISA disclosure requirements and the pro-
hibition against materially misleading statements in the 
context of the best interest of the client exception. I will 
also examine whether the disclosures address or should 
address confl icts of interest. Once the areas of confl ict 
have been identifi ed, I will examine the level of disclosure 
required and offer guidance on what particular disclo-
sures should look like. My focus will be on disclosure of 
fee plans in connection with mutual fund sales such as 
12b-1 fees, revenue sharing fees and other forms of com-
pensation for broker-dealers and fi nancial advisors. 

Types of Fee Arrangements 

12b-1 Fees

12b-1 fees are defi ned as “fees paid by the fund out 
of fund assets to cover distribution expenses and some-
times shareholder service expenses.”25 The name “12b-1 
fees” is derived from the Securities and Exchange Com-
mission rule, which authorizes the funds to pay them.26 
“The rule permits a fund to pay distribution fees out of 
fund assets…if the fund has adopted a plan (12b-1 plan) 
authorizing their payment.”27 Some 12b-1 plans authorize 
shareholder service fees. These fees are paid for persons 
to respond to investor’s inquiries and to provide informa-
tion to investors about their investments. “If shareholder 
service fees are part of a fund’s 12b-1 plan, these fees will 
be included in this category of the fee table.”28 

12b-1 fees differ by class.29 Class A shares charge a 
front-end load (FEL), which is deducted from the initial 
investment.30 Class A shares also charge a 12b-1 fee,31 
which is a fee that is deducted on an ongoing basis.32 The 
12b-1 fee pays for ongoing shareholder services provided 
by the broker-dealer. As a rule, 12b-1 fees are typically 
very close to and rarely exceed 0.25 percent of assets.33 

including participants, benefi ciaries and IRA owners. Fi-
duciaries are generally restricted from receiving compen-
sation from third parties and engaging in self-dealing in 
connection with IRAs. In this new ruling, broker-dealers 
and fi nancial advisors would fall under fi duciaries and 
therefore are precluded from receiving compensation or 
engaging in self-dealing. 

The DOL rules also include a “Best Interest Contract 
Exemption.” This exemption “provide[s] conditional re-
lief for common compensation, such as commissions and 
revenue sharing, that an adviser and the adviser’s em-
ploying fi rm might receive in connection with investment 
advice to retail retirement investors.”16 ERISA generally 
prohibits “fi duciaries from receiving payments from third 
parties and from acting on confl icts of interest, includ-
ing using their authority to affect or increase their own 
compensation, in connection with transactions involving 
a plan or IRA.”17 Many forms of compensation common 
in the retail market, such as commissions, 12b-1 fees and 
revenue sharing payments, violate these prohibitions 
when received by fi duciaries as a result of transactions 
involving dealings in assets that benefi t the fi duciary. 
This exemption, in order to facilitate continued advice to 
investors and under conditions designed to safeguard the 
interest of investors, allows certain fi duciaries, including 
broker-dealers, to receive these various forms of compen-
sation that, in the absence of an exemption, would not be 
permitted under ERISA.18 

This exemption also protects the interests of partici-
pants and benefi ciaries, as well as IRA owners.19 Under 
the exemption, the fi rm and the advisor must acknowl-
edge when either is acting as a fi duciary, adopt policies 
and procedures that will minimize the harmful impact 
of confl icts of interest, commit to impartial conduct, and 
disclose information on their confl icts of interest and the 
cost of their advice.20 The advisor is central to the excep-
tion functioning correctly and the fi rm’s agreement to 
meet fundamental obligations of fair dealing and fi du-
ciary conduct. The advisor is also important in the fi rm’s 
commitment to give advice in the customer’s best interest 
and to avoid misleading statements; receive only reason-
able compensation; and comply with federal and state 
laws governing the advice that is given.

”The fund usually pays a fixed 
commission to the broker-dealer that 
equals a percentage of the purchase 
amount. The broker-dealer, in turn, pays 
the selling firm a percentage of that 
amount.”

The regulation mandates fi duciaries to have “spe-
cifi cally identifi ed Material Confl icts of Interest and 
adopted measures to prevent the Material Confl icts of 
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more money by recommending funds with a higher 12b-1 
fee opposed to a lower one. 

Commissions
Advisors are paid commissions for the sales they 

make. Commissions are paid from investments out of the 
FEL amount. The commissions that advisors receive are 
based on the type of funds sold. The typical FEL commis-
sions range from 1.00 percent for short-term bond funds 
to 3.00 percent for bond funds to 5.00 percent for equity 
funds. In this article I will discuss confl icts arising out of 
commission payments.43

Breakpoints 
Breakpoints (commission reductions) may also create 

a confl ict of interest because advisors may manipulate 
investments to avoid reducing their commission. Invest-
ment amounts are typically counted across one fund 
complex.44 As funds reach certain amount intervals, such 
as $25,000, $50,000 and $100,000, breakpoints are applied 
to reduce advisor commissions.45 To avoid reducing their 
compensation, broker-dealers have an incentive to break 
up investments across numerous funds.

This creates a confl ict of interest and many broker 
dealers and fi nancial advisors deny investors the reduc-
tions that they are entitled to as a result of breakpoints 
by spreading their investments over multiple funds. 
Disclosures should identify this confl ict by sharing how 
breakpoints operate. A proper disclosure should point out 
that broker-dealers would receive more compensation by 
spreading the investments over multiple funds but that 
the costumer would likely pay less in commissions if they 
invested in one fund or in one fund complex in order to 
meet higher breakpoints and reduce compensation.

Advisors could also increase their immediate com-
mission by hundreds of dollars when recommending a 
diversifi ed equity, bond, and cash funds in different fund 
complexes.46 In effect the advisors could reasonably claim 
that the best fund in each asset class is offered by a differ-
ent complex. However, the truth of the matter is that the 
advisor may be avoiding breakpoints in order to generate 
a higher commission. By investing in four or fi ve funds 
in different complexes the advisor could increase the 
FEL concession in funds from 3.75 percent to 5.00 per-
cent and hence increasing their commission by avoiding 
reductions.

Advisors can also generate higher commissions 
by recommending investments in riskier asset classes. 
Investments in riskier classes generally pay a higher FEL 
commission and advisors could double their compensa-
tion. Due to the fact that equity funds pay more than 
short-term bonds there is an additional fi nancial incentive 
to recommend stock funds over bonds.

In Class B shares the 12b-1 fee is typically 1.00 
percent.34 Class B shares impose a deferred sales charge 
that declines over time.35 The fund usually pays a fi xed 
commission to the broker-dealer that equals a percentage 
of the purchase amount. The broker-dealer, in turn, pays 
the selling fi rm a percentage of that amount.36 The selling 
fi rm pays a part of the amount received to the fi nancial 
advisor based on a payout grid.37 For example, if an 
investor purchases $200,000 in Class B shares and a fund 
pays a 4.00 percent concession, the broker dealer would 
be paid $8,000 and the advisor would be paid about 
$3,200, assuming a typical 40 percent payout rate.

The 12b-1 fees associated with Class C shares are 
usually more comparable to Class B shares than Class A 
shares.38 Class C shares do not have front-end fees and 
therefore, the 12b-1 fee is usually closer to 1.00 percent 
and continues over time.39 The difference between Class 
C shares and Class B shares is that Class C shares do not 
convert to Class A shares over time and the fees continue 
indefi nitely. Therefore, Class C shares are more benefi -
cial to short-term investors but detrimental to long-term 
investors, unless the 1.00 percent is intended to represent 
ongoing investment advice.

”There is also a high likelihood that 
revenue sharing affects the payout for 
financial advisors.”

12b-1 charges are always disclosed in the fee table 
near the front of the mutual fund prospectus. The charges 
are typically displayed as a percentage, not as a dollar 
amount. Disclosures also neglect to set forth the com-
mission concessions paid to broker-dealers.40 The dis-
closures usually only describe the amount paid to the 
broker-dealer from the FEL. This amount is often listed 
as either a “concession,” a “gross dealer concession,” 
(GDC) or a “dealer re allowance,” and represents most of 
the total FEL.41 However, funds also pay part of the 12b-1 
fee to the broker-dealer, but this information is generally 
not disclosed. Mutual funds may disclose the amount 
of the 12b-1 fee concession to the broker-dealer and, to 
the extent that broker-dealers’ payout grids are publicly 
available, the amount paid by the broker-dealer to the 
fi nancial advisor can be determined.

Broker-dealers pay a portion of both the FEL and 
12b-1 fees to fi nancial advisors who are responsible for 
making the sales.42 Most disclosures do not disclose the 
amount paid to fi nancial advisors or the differential in 
payments that may result from the recommendation that 
the advisor makes. Broker-dealers give greater pay-out 
to advisors from certain funds. Hence, an advisor could 
very well recommend funds that give the highest payouts 
but are not in the best interest of the clients. A confl ict of 
interest is created when a fi nancial advisor can receive 
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Stocks Over Bonds 
Another important area for potential confl ict is the 

allocation of investments in stocks versus bonds. An advi-
sor can also generate higher commissions by recommend-
ing investments in riskier asset classes.54 Investments in 
riskier classes generally pay a higher FEL commission 
and advisors could potentially double their compensa-
tion.55 Equity funds pay more than short-term bonds; 
therefore, there is a fi nancial incentive to recommend 
stock funds over bonds.

”As previously discussed, funds are 
broken into classes and each class has 
different fees.”

Investment funds are broken up and divided among 
stocks, bonds and short-term bond funds. Advisors may 
be paid higher commission based on the allocation of 
funds into equity funds than other funds. The general 
takeaway from such allocations is that funds invested 
more aggressively yield a higher payout for advisors. As 
one can imagine, the more aggressive an investment the 
more risky that investment is. An advisor could yield a 
higher commission by investing more funds into stocks. 
However, this may not always be in the investor’s best 
interest. The broker-dealer also stands to make a better 
profi t on more aggressively invested funds and therefore 
incentivizes the advisor to sell more stock funds. When 
funds are more aggressively invested everyone is a win-
ner, except the investor. 

An Assessment of How Current Disclosure Fees 
Would Stand in Light of the New Regulations

I reviewed 15 mutual fund disclosures from various 
fi nancial advisors.56 I divided the disclosures into three 
levels based on how they addressed the above mentioned 
confl icts: low level, mid-level, and high level. I identifi ed 
the disclosures that were the general norm or mid-level 
disclosures in each confl icted area. These disclosures 
identifi ed the confl icted area and hinted at the confl ict 
but rarely made explicit mention of how it was a confl ict. 
I also identifi ed the superior disclosures or high level 
disclosures; these disclosures went a step further than 
the basic disclosures as they mentioned the confl ict and 
explicitly pointed out that it was a confl ict of interest. I 
also identifi ed the disclosures that merely mentioned the 
confl icted areas; these were the low level disclosures. I 
further identifi ed disclosures that made no mention at 
all of the confl icted areas of interest. Finally, I assessed 
whether the disclosures would be materially misleading 
under the best interest of the client analysis. 

Revenue Sharing
Funds managed by fund companies that make 

sales-based payments out of their fees to broker-dealers, 
in addition to FEL and 12b-1 fees, are called preferred 
funds.47 These sales-based payments are called “revenue 
sharing.” Financial advisors usually sell only preferred 
funds.48 

Mutual funds are permitted to pay for distribution 
activities under a 12b-1 plan and categorize the amounts 
as “distribution” fees on the fee table.49 Yet a fund may 
pay substantially more for distribution services through 
the “management” fee than it pays in “distribution” 
fees.50 Some fund companies appear to make distribution 
payments that represent more than half of the “man-
agement” fee. Fund companies are not required to tell 
shareholders how much of their fee is actually being used 
to promote its shares.51 Companies are only required 
to include very vague and usually useless disclosures. 
The description of management fees, out of which the 
revenue sharing payments are made, is often mentioned 
many pages from the description for revenue sharing 
and varies greatly between different disclosures. These 
descriptions generally acknowledge that these payments 
create or may create a confl ict of interest for the inves-
tor’s fi nancial advisor and do not attempt to sugarcoat 
the existence of this confl ict. However, broker-dealer 
disclosures often misrepresent the fi nancial incentives 
that these payments generate. 

Revenue sharing may also be used to pay for educa-
tion, training, travel and entertainment. Therefore, stan-
dard compensation may include payments as reimburse-
ments for the cost of education and training events.52 
Unlike regular revenue sharing, the specifi c amount of 
the payment used for education and training is typically 
not disclosed.53 This creates another potential confl ict of 
interest because the educational and training events are 
likely to take place at resorts and include entertainment, 
creating a fi nancial incentive to sell preferred funds that 
pay the highest revenue sharing rates. 

Most disclosures make it seem as if education and 
training events provide no benefi t to advisors at all; 
however, advisors have to earn the right to attend these 
events. It is clear from the fact that these trips are earned 
that both the broker-dealer and advisor receive some 
benefi t. Ultimately, advisors would be more inclined to 
sell funds based on the potential travel opportunities. 

There is also a high likelihood that revenue sharing 
affects the payout for fi nancial advisors. However, this 
information is never disclosed. In fact most broker-deal-
ers will tell you that revenue sharing does not “directly” 
affect an advisor’s compensation. The term “directly” is a 
qualifi er, which means there is probably some effect. This 
effect is also likely to create a confl ict of interest. 
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hold the investment over the long-term 
(typically, fi ve years or more). Class C 
shares (the level sales charge alternative) 
are generally for shorter-term holding 
periods. 

Investors anticipating large purchases 
should consider Class A rather than Class 
B shares since the former typically offer 
sales charge discounts (“breakpoints”) 
beginning at $25,000.58

How Disclosures Discussed 12b-1 as 
Compensation for Financial Advisors 

The way in which fi nancial advisors are compensated 
through 12b-1 fees is another area of possible confl ict.59 
A portion of the front-end load fee and/or 12b-1 fees are 
used to compensate fi nancial advisors. The amount of 
compensation received by fi nancial advisors varies de-
pending on the fund or the fund class an investor decides 
to purchase. Generally, most disclosures disclose the fact 
that advisors receive a portion of the 12b-1 fees. However, 
most disclosures do not state that advisors could receive 
substantially more or less by recommending one fund or 
fund class over another.

When reviewing the disclosures, 5 out of 15 did not 
make any reference to the fact that the fi nancial advisors 
were receiving compensation from the 12b-1 fees. The 
low-level disclosures acknowledged that that their advi-
sors were compensated from the front-end loads and/
or the 12b-1 fees; however, these disclosures made no 
mention of the fact that advisors could be compensated 
more or less depending on the fund and fund complexes 
they sold to investors. Four of the disclosures fell into this 
category. The basic low level disclosure stated the follow-
ing with some variations: 

Your fi nancial advisor receives a percent-
age for the commission and also a portion 
of any ongoing service fees the mutual 
fund company pays to [Company Name]. 
The service fees are composed of 12b-1 
fees or annual distribution fees that you 
pay to the mutual fund company. 60

Because this confl ict seems to carry an inherent 
disadvantage for investors it is likely that this low-level 
disclosure will not satisfy the DOL requirement. The mid-
level disclosures not only stated that the advisors were 
compensated through 12b-1 fees but also mentioned that 
their advisors could receive more or less compensation 
depending on the fund and/or fund class they sold to 
the investors. Of the 15 disclosures reviewed four were in 
the mid-level class. The mid-level disclosures stated the 
following: 

[Company Name] and our Financial 
Advisors receive compensation when 

How the Disclosures Discussed the Difference
in Classes

As previously discussed, funds are broken into 
classes and each class has different fees. Because of the 
fee breakdown among classes, some classes, particu-
larly Class A, are better for long-term investments while 
Classes B and C are better for short-term investments. 
Therefore, it is important for disclosures to both give 
a breakdown in classes as well as inform investors of 
what class is good for their investment. The confl ict in 
not disclosing this information is that an advisor could 
potentially be paid more by placing a short-term invest-
ment into Class A but this would not be benefi cial to the 
investor and therefore creates a confl ict of interest.

”Generally, most disclosures disclose the 
fact that advisors receive a portion of the 
12b-1 fees.”

When reviewing the mutual fund disclosures the 
basic disclosures mentioned the difference in classes and 
explained the fees generally assessed to each class. In fact 
13 out of 15 of the disclosures generally informed inves-
tors of the different classes. Of the 13 disclosures that 
mentioned the different classes, 11 explained the differ-
ence in the fees assessed by each class. However, where 
the disclosures separate from low-level to mid-level 
disclosures is the discussion of which funds are better 
for which investment holding period. Only 7 of the 15 
disclosures go into any kind of detail of when an inves-
tor should choose a certain class and the pros and cons of 
choosing that particular class. The mid-level disclosures 
generally read like this one:

Typically, Class A shares have a lower ex-
pense ratio (total annual fund operating 
expenses as a percentage of the mutual 
fund’s assets) compared to the other 
share classes of the same mutual fund, 
which means your ongoing costs may 
be lower than the costs associated with 
other share classes. 57

Although the mid-level disclosure will likely satisfy 
the DOL standards, there were two disclosures that went 
even further and identifi ed specifi c amounts and time 
frames of investments that were comparable to each 
class; these are considered high level disclosures. An 
example of a high level disclosure is:

The principal considerations are the six 
of your investment and the anticipated 
holding period.

Investors generally should purchase 
Class A Shares (the initial sales charge al-
ternative) or Class B shares (the deferred 
sales charge alternative) if they expect to 
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This statement is potentially misleading. These 
statements dismiss the fact that the rest of the compensa-
tion goes to the parent company63 and this in itself gives 
fi nancial advisors an incentive to sell the funds that have 
a higher payout.64 It further gives the illusion that the 
advisors would not be tempted to sell only funds or fund 
classes that reach the maximum compensation level or 
above even when a fund or fund class that is below the 
maximum would be better for the investor. These state-
ments will probably be considered misleading under the 
DOL rules. 

How Disclosures Discussed Breakpoints
Breakpoints are an area that could potentially foster 

several misleading provisions and create confl icts of inter-
est. First, I reviewed the disclosures to determine whether 
they informed the investors that breakpoints were avail-
able and explained how breakpoints are achieved. Of the 
15 disclosures 13 of the disclosures give at least a basic 
defi nition of breakpoints and explained how they were 
reached. The explanation of breakpoints only fell into two 
categories—mid-level disclosure and high-level disclo-
sure—and there was not a great deal of variation between 
the two categories. 

The mid-level disclosures generally stated the 
following: 

Your front-end charges may be reduced 
or eliminated as the amount of your in-
vestment with the mutual fund company 
increases above certain levels.65

These disclosures give a basic summary of what a 
breakpoint is and lets the investor know that they are 
available. For this portion of breakpoint disclosures this 
statement is likely satisfactory to explain what break-
points are.

The high level disclosures state the same explanation 
as the basic disclosure but went further to say:

Mutual funds typically offer multiple 
breakpoints, each at increasingly higher 
investment levels. Increasing your invest-
ment size, if you are able and willing to 
do so, can allow you to take advantage 
of higher breakpoints and further reduce 
sales charges you pay.66

The high level disclosures also included examples of 
breakpoints.67

The next area of potential confl ict among breakpoints 
is multiple-fund families or diversifi cation. As previously 
discussed, fi nancial advisors can make substantially more 
money by breaking down an investor’s investment and 
spreading it among multiple fund families and avoiding 
breakpoints.68 Though this seems to be a major confl ict of 
interest for advisors only fi ve of the 15 disclosures men-

clients invest in mutual funds…The 
ongoing fees [Company Name] and your 
Financial Advisor may receive from the 
mutual fund company are based upon 
the amount of your investment held with 
the fund and are paid in consideration 
of the ongoing servicing and operational 
support provided. 

However, there are two companies of the 15 that 
went above and beyond the mid-level disclosures by 
explicitly addressing the confl ict. These high-level disclo-
sures read as follows with some variation: 

Each time you purchase a mutual fund in 
a commission-based brokerage account, 
the fund family pays an amount to us as 
compensation based upon the amount 
of your investment and the share class 
you have selected…These payments are 
generally made by the fund’s principal 
distributor from 12b-1 fee revenues 
charged against fund assets. Your fi nan-
cial advisor receives a portion of each of 
these payments…In addition, because 
fund’s sales charges are different for their 
different share classes, the choice of share 
class can signifi cantly affect the compen-
sation of your Financial Advisor receives. 
These inherent mutual fund product 
pricing discrepancies present a confl ict 
of interest for [Company Name] and our 
Financial Advisors when recommend-
ing purchases of funds and fund share 
classes.61

The high level disclosures not only mentioned that 
there was a difference in pay to advisors based on which 
fund or fund class they sold but also pointed out the con-
fl ict. This level of disclosure will likely satisfy the DOL 
standards.

It is important for fi nancial advising companies to 
be careful in this area of disclosure. Of the 10 disclosures 
that mention the distribution of 12b-1 fees, eight also 
seemed to send the message that there was no confl ict. 
The disclosures stated in some variation:

[Company Name] policy sets a limit as to 
the maximum portion of dealer conces-
sions, asset-based sales charges and/
or service fees included in the Financial 
Advisors’ compensation formula based 
on the share class and size of invest-
ment. The policy is intended to reduce 
potential confl icts of interest based on 
differential compensation among fund 
companies.62
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from families that in aggregate pay us 
less revenue-sharing.72

This disclosure will likely be safe under the DOL 
rules for both broker-dealer confl icts as well as advisors. 

Of the seven disclosures that mention revenue shar-
ing only fi ve disclosures mention travel and education 
provided by fund companies. Of the fi ve that mention 
travel and education only one disclosure disclosed that 
these trips may be an incentive for advisors.73 Only one 
other disclosure states that these trips may infl uence their 
advisors to sell more of that fund (the fund that provided 
the trip). The worst of the disclosures explicitly stated, 
“Our Financial Advisors receive absolutely no additional 
compensation as a result of these revenue-sharing pay-
ments.”74 This statement is misleading because it neglects 
to mention that although trips are not monetary compen-
sation, they are a form of compensation. 

Conclusion 
It is sure that the new regulations promulgated by the 

DOL will have a great impact on disclosure statements. 
Of the disclosures that were reviewed for this article, 13 
of the 15, in one provision or another, would likely violate 
the DOL misleading provision. It is necessary that every 
mutual fund company take a good look at their disclo-
sures to ensure they comply with the rules. 
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tioned the danger in diversifying or spreading invest-
ments over multiple families. Of the fi ve that talk about 
the danger only three explicitly tell the investor that 
investing in multiple funds reduces their opportunity to 
qualify for breakpoints. However, one fund goes even a 
step further than just informing investors that diversifi -
cation will reduce their opportunity for breakpoints by 
also stating that diversifying could “increase the cost of 
investing in the funds selected.”69 This is an area that will 
likely need further attention in order to align with the 
DOL standards. 

How Disclosures Discussed Revenue Sharing 
As previously discussed, revenue sharing is another 

area of confl ict for disclosures. One of the areas looked 
into while reviewing the disclosures is whether they 
inform investors of revenue sharing and if they provide 
this information, does the disclosure further explain that 
some funds compensate signifi cantly more than oth-
ers, which would give an incentive to sell more of those 
funds? By giving fi nancial advisors an incentive to sell 
more of that fund, a confl ict of interest is created. Another 
area of interest is travel and entertainment as discussed 
above. 

Of the 15 disclosures reviewed only seven make 
any mention of revenue sharing. Out of the seven that 
mentioned revenue sharing only two can be ranked as 
a high level disclosure. All seven disclosures mentioned 
that broker fi rms were paid by the fund companies to sell 
their specifi c funds. However, four of the disclosures only 
mention revenue sharing in passing by stating, “[c]ertain 
mutual funds may pay Edward Jones additional amounts 
known as revenue sharing payments, which are based 
on overall sales and/or assets on behalf of the fund or its 
fund family.”70 There were three disclosures that went 
into detail explaining what revenue sharing is and how it 
affects the decision of their advisors,

[Company Name] seeks to collect a 
mutual fund support fee, or what has 
come to be called a “revenue-sharing 
payment,” for marketing, training, 
operations and systems support…Rev-
enue-sharing payments from Strategic 
Partners are in addition to sales charges, 
annual service fees (referred to as “12b-1 
fees”).71

One disclosure went even further and provided the 
areas of confl ict in its disclosure. 

[Company Name] receives signifi cantly 
more revenue-sharing from the families 
with the largest client fund sharing hold-
ings at our fi rm. This fact represents a 
confl ict of interest for [company name] 
to promote and recommend funds from 
those fund families rather than funds 
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