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The End of the “Alimony” Deduction Under the “Tax
Cuts and Jobs Act of 2017”: The Need to Deviate on
Presumptive Spousal Support and the Unknown Future

By Lee Rosenberg, Editor-in-Chief

As those following the
national news are aware,
the “Tax Cuts and Jobs
Act of 2017” is a major
revision of United States
tax law. What is lost on
the general public, but as
most practitioners know
beginning in 2019, this
legislation also eliminates
the “alimony deduction”?
which we all rely upon in
calculating and negotiat-
ing spousal support.? The
effect of same throws out
decades of settled prin-
ciple which interacts with
child support as well as equitable distribution. By way of
negotiation, the incentive of the deduction to the payor
is gone—as is the ability to make the payment tax free in
the course of those negotiations. Beyond this, New York’s
enactment of a presumptive spousal support award for
both temporary and final support® continues to provide
a formula to be followed which, like the Child Support
Standards Act (CSSA), does not consider federal or state
tax consequences in its determination of income to which
the formula will apply. So, what now?

This article suggests that unless and until the New
York State Legislature amends the statute to provide
for the consideration of taxes in the income calculation,
courts should not hesitate to deviate from the presump-
tive formula in light of the elimination of the alimony
deduction.

The Tax Law

Under the previously existing United States Tax
Code, “alimony” as was defined in Internal Revenue
Code (IRC) Section 71 is deducted from the payor’s in-
come under IRC 215 and added to the recipient’s income
under IRC 71, as long as the requisite criteria are met.
State divorce courts did have discretion to make awards
non-deductible and tax free in certain cases.* A departure
from the norms envisioned by those Internal Revenue
Code provisions may otherwise have been considered to
be error.’ Practitioners also had to be aware of the dan-
gers of “alimony recapture” to make sure that the agreed-
upon spousal support did not lose its deductibility when
front-loading spousal support in the first three “post-
separation” years® of payment.”

Under the “Tax Cuts and Jobs Act of 2017,” the repeal
of the existing law relating to deductibility is set forth
in Section 1309 in its elimination of IRC 71 and 215. The
former IRC 71(b)(2) which defined the “Divorce or Separa-
tion Instrument” will be found in a new Section 121(d)(3)
(C) as follows:

DIVORCE OR SEPARATION INSTRU-
MENT.—For purposes of this paragraph,
the term ‘divorce or separation instru-
ment’ means—

(i) a decree of divorce or separate main-
tenance or a written instrument incident
to such a decree, (ii) a written separation
agreement, or (iii) a decree (not described
in clause (i)) requiring a spouse to make
payments for the support or maintenance
of the other spouse.”®

Related provisions of the prior law were then amend-
ed/stricken to correspond with the elimination of the ali-
mony deduction and the following also added:

SPECIAL RULES FOR SUPPORT.—

“(A) IN GENERAL.—For purposes of this
subsection—

(i) payments to a spouse of alimony or
separate maintenance payments shall
not be treated as a payment by the payor
spouse for the support of any dependent,
and (ii) in the case of the remarriage of a
parent, support of a child received from
the parent’s spouse shall be treated as re-
ceived from the parent.

“(B) ALIMONY OR SEPARATE MAIN-
TENANCE PAYMENT.—For purposes of
subparagraph (A), the term ‘alimony or
separate maintenance payment’ means
any payment in cash if—

Lee RoseENBERG, Editor-in-Chief, is a Fellow of the American Academy
of Matrimonial Attorneys, a past-Chair of the Nassau County Bar
Association Matrimonial Law Committee, and a partner at Saltzman
Chetkof & Rosenberg LLP, in Garden City. His email address is
Irosenberg@scrllp.com.
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“(i) such payment is received by (or on
behalf of) a spouse under a divorce or
separation instrument (as defined in sec-
tion 121(d)(3)(C)), (ii) in the case of an
individual legally separated from the
individual’s spouse under a decree of
divorce or of separate maintenance, the
payee spouse and the payor spouse are
not members of the same household at
the time such payment is made, and (iii)
there is no liability to make any such
payment for any period after the death of
the payee spouse and there is no liability
to make any payment (in cash or prop-
erty) as a substitute for such payments
after the death of the payee spouse.”

The law will be effective as to any divorce or separa-
tion instrument executed after December 31, 2018 and to
any such instrument [as defined under the old law at
71(b)(2)]'? executed on or before December 31, 2018 and
subsequently modified, if the modification expressly pro-
vides that the new law will apply to such modification.

Prior “Divorce or Separation Instruments”

So for purposes of protection on existing agreements
and orders, as far as the IRS will be concerned will a
Stipulation of Settlement pending a Judgment of Divorce
be deemed a separation instrument or an agreement inci-
dent to the decree if the decree is signed after December
31, 2018? Are tax deductible pendente lite orders still
good for the time being until the case is finalized or will
there be an automatic retroactive adjustment? What about
the time lag between a trial decision and entry of judg-
ment—even if called a “decision and order” with decretal
paragraphs? Navigating these issues without consult-
ing with qualified tax professionals would seem to be a
recipe for disaster in advising our clients. If, for example,
transferring an IRA under a Stipulation of Settlement
(to be incorporated into and to survive the final decree)
in advance of the court’s signing the judgment would
result in a tax consequence, can we define with certainty
how the IRS would treat the support deduction? Will the
court “So Order” the stipulation of settlement? Can we
still look to prior Tax Court decisions to guide us? This
is all uncharted territory. In the June 1, 2017 decision in
Mudrich v. Commissioner of Internal Revenue,"! the United
States Tax Court discussed the issue of the agreement:

Section 71(b)(1)(A) requires that the pay-
ment be “received by (or on behalf of)

a spouse under a divorce or separation
instrument.” Section 71(b)(2) defines a
“divorce or separation instrument” as a
decree of divorce or a written instrument
incident to such a decree, a written sepa-
ration agreement, or a decree requiring

a spouse to make payments for support

or maintenance of the other spouse. The
record does not support a conclusion that
the payment at issue was made pursuant
to a divorce or separation instrument.

The record does not contain sufficient evi-
dence to indicate that the bonus agree-
ment is a decree or a written instrument
incident to a decree. There is no evidence
in the record showing that the bonus
agreement ever became an order in the
divorce proceeding. Moreover, the bonus
agreement is not a written separation
agreement. The term “written separation
agreement” has been interpreted to require a
clear, written statement memorializing the
terms of support between the parties and
entered into in contemplation of separation
status. (Endnote omitted). There is no
question that Mr. Mudrich and Lauri en-
tered into a bilateral written agreement;
however, that agreement specifically pro-
vides for division of community property
and not support. Thus, the bonus agree-
ment is also not a written separation
agreement.

Because the bonus agreement was not

a divorce or separation instrument, the
payment to Lauri pursuant to the bonus
agreement is not alimony. (Emphasis
added).

Mudrich cites to Jacklin v. Commissioner from 1982,12

Neither section 71(a)(2) nor the requlations
promulgated thereunder define what con-
stitutes a “written separation agreement.”
(Endnote omitted). The predecessor of
section 71 was enacted to tax support
payments to the recipient spouse and to
relieve the payor spouse from the bur-
den of being taxed on such payments

by making them deductible by him. H.
Rept. 2333, 77th Cong., 2d Sess. 46 (1942),
1942-2 C.B. 427; S. Rept. 1631, 77th Cong.,
2d Sess. 83-87 (1942), 1942-2 C.B. 568.
Initially, this benefit was available only in
the case of divorce or a legal separation.
Sec. 71(a)(1).9 Section 71(a)(2) extended
this benefit to spouses who are not di-
vorced or legally separated under a court
decree but who are in fact separated and
enter into a written separation agree-
ment. H. Rept. 1337, 83d Cong., 2d Sess. 9
(1954); S. Rept. 1622, 83d Cong., 2d Sess.
10 (1954).

...Another somewhat analogous case
lends support to our approach here. Bo-
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gard v. Commissioner, 59 T.C. 97 (1972).
Like the present case, Bogard involved a
written agreement between the spouses
providing for the wife’s support and
maintenance. However, the agreement
itself made no reference to the spouses’
separation. Respondent argued that the
agreement did not constitute a “written
separation agreement” within the mean-
ing of section 71(a)(2) because the docu-
ment did not state that the parties had
separated and were living apart. The
Court declined to follow such a formal-
istic approach and held that the statute
merely required an actual separation
which could be established by extrinsic
evidence. The husband was permitted to
prove that he and his wife were in fact
separated. The Court declined to hold
that the agreement was insufficient as a
matter of law.

Leventhal v. Commissioner,'®> which references Jacklin,
is also cited by the Mudrich court:

As no decree of divorce or separate
maintenance was in effect during the
years in issue, we must decide whether
all or some of the payments were re-
ceived by or on behalf of Hermine under
a written separation agreement.

The term “written separation agree-
ment” is not defined in the Code, the
applicable regulations, or in the legisla-
tive history. Jacklin v. Commissioner [Dec.
39,278], 79 T.C. 340, 346 (1982); Keegan

v. Commissioner [Dec. 52,190(M)], T.C.
Memo. 1997-359. A written separa-

tion agreement has been interpreted

to require a clear statement in written
form memorializing the terms of sup-
port between the parties. See Jacklin v.
Commissioner, supra at 350; Bogard v.
Commissioner [Dec. 31,570], 59 T.C. 97,
101 (1972). Letters which do not show

a meeting of the minds between the
parties cannot collectively constitute a
written separation agreement. (Citations
omitted) However, where one spouse
assents in writing to a letter proposal

of support by the other spouse, a valid
written separation agreement has been
held to exist. See Azenaro v. Commis-
sioner [Dec. 45,684(M)], T.C. Memo.
1989-224. Furthermore, a written sepa-
ration agreement will not fail simply
because it does not enumerate a specific
amount of required support, so long as

there is some ascertainable standard with
which to calculate support amounts. See
Jacklin v. Commissioner, supra at 348-351.

Leventhal then cites back to a 1949 decision in Jefferson
v. Commissioner'* in which the court discusses whether or
not a May 20, 1941 letter addressing support for the years
1942 and 1943 was a “written instrument” that was “inci-
dent to” a divorce decree initially entered on July 23, 1941:

The doctrine is well settled that an instru-
ment purporting to set forth the mutual
obligations of the parties signed and
performed by one of the parties and ac-
quiesced in by the other, is to be regarded
as a written contract. See 17 C.J. S., Con-
tracts, p. 409, § 59. We agree with the
contention of petitioner that the terms of
the letter of May 20 with reference to the
support and maintenance of Violet consti-
tuted a “written instrument” within the
intendment of section 22 (k), supra.

Since, however, the new Tax Law will be untested
and it will be unknown how new judicial appointees may
view the deductibility issue, it would seem that at the
very least, we must do the following: (1) Use separation
language in our settlement agreements; (2) add language
that it is intended for the agreement to be incident to the
parties’ divorce; (3) provide for adjustments in the agree-
ment in the event the deductibility is lost; (4) consult with
qualified tax experts; (5) make sure any agreements are
specific on the issue regarding the client’s consultation
with tax experts, and carefully set forth all related excul-
patory provisions; (6) be prepared to present evidence of
the tax ramifications on the issue in motion practice and
at trial; (7) don’t forget to add all appropriate language to
prenuptial agreements; (8) beware of merging 2018 agree-
ments into the judgment of divorce as the agreement will
no longer separately exist.

The Effect of the Tax Change on Presumptive
Support Guidelines

After much discussion, controversy and debate,
New York’s current support statute on final maintenance
went into effect as to those cases commenced on or after
January 25, 2016. The temporary support statute [DRL§
236B(5-a)] went into effect initially on October 12, 2010
and was then amended as to cases commenced on or
after October 25, 2015. Under all, income to be used is
governed by the definitions used in the determination
of child support under the CSSA beginning with “Gross
(total) income as should have been or should be reported
in the most recent federal income tax return.”'® For child
support purposes, the adjusted gross income in calculat-
ing that presumptive award will consider spousal mainte-
nance which is paid.'® Presumptive child support is then
calculated after allowable deductions, including spousal
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support payments, based upon CSSA-defined adjusted
gross income.

Under the long existing tax law, the “alimony” de-
duction is set forth on the IRS Form 1040 at line 31a,
“Alimony paid” in the “Adjusted Gross Income” Section.
Such payments, if qualifying under IRC §§ 71 and 215,
reduce the taxpayer’s income by 100% of the payment
before determining the amount of tax which is due and
adds the payment to the recipient’s income. Under the
CSSA, taxes, other than New York City or Yonkers taxes
actually paid,! are not deductible from gross (total)
income when calculating the presumptive basic child
support obligation so that the child support payment is
tax free to the recipient and the payor gets no financial
tax benefit. While this is a “given” in calculating child
support, the maintenance guidelines are presumptively
established with the historic notion that the spousal sup-
port payment will be deductible by the payor and income
to the payee. The change in the tax law now unfairly
skews that presumption.

Deviation

Given that in the enactment of the maintenance
formulas, such a drastic change in the tax law was not
considered, the recipient receives a windfall by virtue of
a tax-free payment that was not contemplated, and the
payor loses a tax deduction which may very well have
also been used in arriving at the temporary order and
in a settlement agreement. This is simply “unfair and
inequitable.”

When the initial temporary spousal support law was
passed, it was widely criticized for what the law did not
consider. It was then left up to the courts to correct the
inadequacies so as to provide fairness. It took the leg-
islature some six intervening years to statutorily catch
up and given that history, further amendment to adjust
for the change in the tax law could very well be far off.
Such a change is imperative and necessary. Our courts,
however, sitting in equity and with the ability to deviate
from the “presumptive” and now tax-free award, do not
and should not have to wait for that to occur. The statute
provides for deviation when the result would be unjust,
based upon stated factors, specifically including the “tax
consequences to each party” as is set forth in factor “j” of
DRL §§ 236B(5-a)(h)(1) and 236B(6)(E)(1) and the catch-all
“any other factor which the court shall expressly find to
be just and proper.”

When the initial temporary support law was passed,
it was legislatively designed to “income shift.”!® But, as
was referenced in Khaira v. Khaira,'® the law did not con-
template or address the issue of “whether the statutory
formulas are intended to include the portion of the carry-

ing costs of their residence attributable to the non-monied

spouse and the children.” Accordingly, the court had to
fashion an equitable remedy which is “reasonable and

logical” by “view(ing) the formula adopted by the new
maintenance provision as covering all the spouse’s basic
living expenses, including housing costs as well as the
costs of food and clothing and other usual expenses.” In
considering the statutory factors, the court is within its
discretion to find the presumptive award to be unjust or
inappropriate.?’ In Harlan v. Harlan,*! the court, consider-
ing statutory factors vis-a-vis the presumptive guidelines
in the wife’s claim for an upward deviation, noted “the
statute’s attempt to reserve to the court a seemingly endless
equitable power to achieve a ‘just and proper’ temporary
maintenance allocation. In prior cases, this court, among
others, have used the broad scope of the (q) factor to
evaluate temporary maintenance proposals.” (Emphasis
added). The court then, among many other factors cited,
“calculate(d) the tax consequences” to the parties in try-
ing to find that “just and proper” result.”2

Such basis for deviation should now be used in light
of the elimination of the alimony deduction.

The Rush to Resolution

As the last minute adjustments to the Tax Cuts and
Jobs Act of 2017 provided an extension of time for its ef-
fectiveness until December 31, 2018, there is some time
for the bench and bar to start examining the ramifica-
tions of the elimination of the alimony deduction. In the
interim, there will be a push to get cases settled and tried
to conclusion—with the entry of judgment—before the
end of 2018. Given the overwhelming caseloads of our
trial and appellate courts, however, the squeeze will be
on. Whether the New York State Legislature will want to,
or be able to, adjust the maintenance statutes after having
previously undertaken the arduous path to enactment
and amendment, remains to be seen. As is most often the
case, it will be up to counsel to be creative and our matri-
monial courts to provide equity, as new law will have to
be made to address the “upside down”? created by the
change in the tax law. Once more into the breach, dear
friends.?

Endnotes

1. The United States Tax Code has continued to use the term,
“alimony” while New York transitioned from “alimony” to
maintenance” as part of the statutory changes made in 1980.

2. While the elimination of the alimony deduction went largely
undiscussed in light of other controversial aspects of the
legislation, the American Academy of Matrimonial Lawyers
voiced its opposition to the provision by Resolution on November
15, 2017.

DRL §§ 236B(5-a) and 6.

Internal Revenue Code (26 USC) §71(b)(1)(B); Bragar v. Bragar, (1st
Dep’t 2000); Kesten v. Kesten, 234 A.D.2d 427 (2d Dep’t 1996); Lowe
v. Lowe, 211 A.D.2d 595 (1st Dep’t 1995).

5. Siskind v. Siskind, 89 A.D.3d 832 (2d Dep’t 2011); Grumet v. Grumet,
37 A.D.3d 534 (2d Dep’t 2007).

6. IRC 71(f)(6) “Post-separation years. For purposes of this
subsection, the term “1st post-separation years” means the 1st
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10.
11.
12.
13.
14.

15.

calendar year in which the payor spouse paid to the payee spouse
alimony or separate maintenance payments to which this section
applies. The 2nd and 3rd post-separation years shall be the 1st
and 2nd succeeding calendar years, respectively.”

IRC 71(f)

The new language is essentially the same as in the prior definition
which was, “The term “divorce or separation instrument” means
(A) a decree of divorce or separate maintenance or a written
instrument incident to such a decree, (B) a written separation
agreement, or (C) a decree (not described in subparagraph

(A)) requiring a spouse to make payments for the support or
maintenance of the other spouse.”

Section 152(d)(5)
Supra, note 6.

T.C. Memo 2017-14.
79 T.C. 340 (1982).
79 T.C. 1670 (2000).

13 T.C. 1092 (1949). See also Micek v. Commissioner, T.C. Summary
Opinion (2011-45) from April 6, 2011 involving a spousal support
affidavit signed only by the husband qualifying as a “written
separation instrument.”

DRL § 240(1-b)(b)(5)(i).

16.

17.

18.
19.
20.

21.

22.

23.
24.

See DRL § 240(1-b)(b)(5)(iii)(I); DRL § 240(1-b)(b)(5)(vii)(C); DRL §§
236B(5-a)(c)(1)(f); and DRL §§ 236B(6)(c)(1)(g).

Also, the full amount of self-employment tax, which is in lieu of
the Social Security /Medicare deductions. See Myesha M. v. Omel
McL., 61 A.D.3d 534 (1st Dep’t 2009); Haas v. Hass, 265 A.D.2d 887
(4th Dep’t 1999); Carlin v. Carlin, 217 A.D.2d 679 (2d Dep’t 1995).

Scott M. v. llona M., 31 Misc. 3d 353 (Sup. Ct., Kings Co. 2011).
93 A.D.3d 194 (1st Dep’t 2012).

Osha v. Osha, 101 A.D.3d 481 (1st Dep’t 2012); Goncalves v.
Goncalves, 105 A.D.3d 901 (2d Dep’t 2013); Su v. Su, 128 A.D.3d 949
(2d Dep’t 2015).

46 Misc. 3d 1003 (Sup. Ct., Monroe Co. 2014). Notably, Harlan also
provides an interesting discussion on the efficacy of the ongoing
prohibition against the pendente lite sale of a marital residence
under Khan v. Khan, 43 N.Y.2d 203 (1977).

"

The former “catch-all” factor “q” is now “m” under the temporary
statute and “o” under the post-divorce support statute. Again,
both the temporary and final maintenance statutes at factor

“j” specifically reference “tax consequences to each party” for
purposes of income over the statutory cap and deviation where the

guideline amount is unjust or inappropriate.
Stranger Things, Netflix (2016).
W. Shakespeare, Henry V, Act III, Scene 1.
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What Every Matrimonial Attorney Should Know About
the Latest Trusts and Estates Developments

By Sharon L. Klein

With the increasing overlap between the matrimonial
and trusts and estates disciplines, family law attorneys
can benefit from being apprised of the latest trust and es-
tates developments that can potentially have a dramatic
impact on their practice. From critical estate planning
considerations in marital agreements, to documents that
require review in light of a contemplated divorce, to pow-
erful tools that can potentially change otherwise irrevo-
cable trust terms and distributions in the divorce context,
to the importance of credit solutions in divorce, to impor-
tant considerations regarding the use of life insurance,
there is much to be gained from having cross-disciplinary
fluency.

. Key Estate Related Considerations
in Pre-Marital Planning

A. Portability of Federal Estate Tax Exemption
Amount—A Valuable Asset to Consider

The federal estate tax, imposed at a top bracket of
40% in 2017, generally does not apply to transfers be-
tween U.S. spouses. In addition, each person has an
exemption from federal estate tax, which, in 2017, was
$5.49 million. That exemption amount, which is indexed
for inflation, was estimated to increase to $5.6 million on
January 1, 2018. At the time of this writing, the House
and Senate versions of the “Tax Cuts and Jobs Act” and
the conference committee report released on December
15, double estate and gift tax exemption amounts, start-
ing in 2018, to $11.2 million per person, $22.4 million per
married couple.

Before 2010, the federal exemption amount was a
“use-it-or-lose-it” proposition. To give a simple example,
assume a married couple both died in 2009 when the ex-
emption amount was $3.5 million, and they each owned
assets worth $3.5 million. If they each used their $3.5
million exemption amounts, with trust planning for ex-
ample, zero federal estate tax would have been due on
the death of the survivor. Assume, however, that the first
spouse to die did not use her exemption amount and in-
stead left everything to the survivor. If the survivor died
with a $7 million estate, the exemption of the first spouse
to die would have been wasted and federal estate taxes of
$1.575 million would potentially have been payable.

Portability—a concept introduced in 2010, and made
permanent since 2012—obviates the use-it-or-lose-it
nature of the federal exemption amount. If one spouse
does not use the entire exemption amount, it is possible
to transfer or “port” the unused portion—called the De-
ceased Spouse’s Unused Exclusion Amount, or “DSUE”
Amount—to the surviving spouse.

DSUE is a valuable asset to consider when draft-
ing marital agreements, particularly so if the exemption
amount doubles, as seems likely. Consider a prospective
husband (H) and wife (W) who are negotiating their
pre-marital agreement. H has assets totaling $11 million,
while W has assets of only $1 million, which would pass
to her heirs other than H, leaving $4.49 million of DSUE
in 2017 based on the 2017 $5.49 million federal exemption
amount. Generally, H would not ask for any financial con-
siderations from W because of the imbalance in the assets
tilted in his favor. However, if W predeceases H and her
executor (who could be H) elects to use portability, her
$4.49 million DSUE would pass to H. Assuming H dies
in 2017, with a top 40 percent federal estate tax rate and
a $5.49 million exemption, having W’s additional exemp-
tion amount to shield estate taxes in his estate could save
his heirs over $1.7 million in estate taxes! The potential
savings can increase to millions of dollars if estate tax
exemption amounts double, and each person can pass a
DSUE that would shield the federal estate taxes on $11.2
million of assets. Accordingly, the wealthier spouse (H
in this example) should view the DSUE as an important
asset, and the less wealthy spouse (W in this example)
should use the DSUE as a negotiating tool.

Federal Estate Tax Return Filing Required—Regard-
less of the size of the decedent’s estate, DSUE can only be
preserved by a timely filed federal estate tax return (Form
706), which is due nine months from the date of death,

15 months on extension.! This means that estates under
the federal filing threshold ($5.49 million in 2017) must
still incur the cost of filing a federal return, although the
standards for Form 706 filing have been relaxed if the re-
turn is necessary only for a portability election. Since the
return can be filed only by the executor (not the surviving
spouse), the need to file the return should be negotiated
in the prenuptial agreement to avoid a hostile executor
spitefully refusing to file. Although it might be possible
to bring a petition to request that a court grant someone
other than the executor temporary executorial powers
solely for the purpose of filing a return, and although
there has been one reported case in which the court re-
quired the recalcitrant executor to file a return and elect
portability, it is much better practice to plan ahead for this
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important matter. A case involving the recalcitrant execu-
tor—Estate of Anne S. Vose v. Lee >—was recently decided
by the Oklahoma Supreme Court. The court required

the personal representative (decedent’s son from a prior
marriage) to make the portability election requested by
the surviving spouse, even though the surviving spouse
waived all of his rights to the decedent’s estate in a pre-
nuptial agreement.

It is also important to consider the consequences if a
return, not otherwise required to be filed, must be filed
solely in order to protect the DSUE. Costs of filing the
return, and costs associated with any audit proceedings,
might logically be apportioned to the surviving spouse
benefiting from the election. If a return must be filed be-
cause the estate is over the filing threshold in any event,
consider whether the total cost should be borne by the
estate.

B. The Delaware Advantage

1.  Another Pre-Marital Agreement Option: Asset
Protection Trusts

A Delaware Asset Protection Trust (DAPT) is an
irrevocable trust created under Delaware law, with a
Delaware trustee. In most jurisdictions, including New
York, it is not possible for a person to create a trust for
himself and protect the assets from his creditors. Under
Delaware law, however, the DAPT generally limits the
ability of an individual’s creditors to reach the trust as-
sets, while allowing the creator of the trust to remain a
trust beneficiary. That includes the right to receive cur-
rent income distributions, the right to receive a 5 percent
annual unitrust payout and the ability to receive income
or principal in the discretion of an independent trustee.

Delaware requires a creditor to bring an action
against a DAPT in the Delaware Court of Chancery. For
claims arising after an individual creates a DAPT, there
is a four-year statute of limitations.3 For claims arising
before an individual creates a DAPT, a creditor must
bring suit within four years after creation of the trust or,
if later, within one year after the creditor discovered (or
should have discovered) the trust.* For all claims, the
creditor must prove by clear and convincing evidence
that creation of the trust was a fraudulent transfer as to
that creditor.® A very limited number of creditors can
pursue claims against a DAPT. In the family context, a
spouse, former spouse, or minor child who has a claim
resulting from an agreement or court order for alimony,
child support, or property division incident to a judicial
proceeding with respect to a separation or divorce may
reach the assets of a DAPT,® but a spouse whom the cli-
ent marries after creating the trust may not take advan-
tage of this exception. Accordingly, since future spouses
cannot generally assert claims against a DAPT, a client’s
children can establish these trusts to protect assets from
such claims, without providing the financial disclosure

that ordinarily is required for enforceable prenuptial
agreements.”

Giving an independent corporate trustee broad dis-
cretion to make distributions to a class of beneficiaries,
instead of predicating distributions on an ascertainable
standard, is also recommended since a court would be
less likely to find such a discretionary interest reachable
in divorce.8 Some practitioners are also recommending
inserting provisions in the documents that require a ben-
eficiary’s spouse to waive marital rights to trust assets
each time the beneficiary is eligible to receive a principal
distribution, before the distribution can be made.

2. Silent Trusts

Delaware permits the creation of so-called “Quiet” or
“Silent” Trusts, so the trust creator can restrict beneficiary
access to information under certain circumstances, even
if that information would be required under the laws
of other jurisdictions. This might be an effective tool to
use in blended marriage situations, in order to minimize
friction by restricting information access to children of
a prior marriage while a trust is in existence for the life
of a second spouse. This is particularly so if the family
members know that the trustee administering the trust is
a corporate, impartial trustee, with fiduciary obligations
to treat beneficiaries fairly within the context of a specific
trust agreement.

Il. In the Event of Separation and/or Divorce,
All Estate Planning Documents, Account
Titles and Beneficiary Designations Need to
Be Reviewed

All of the client’s important planning documents, ac-
count titles, and beneficiary designations will need to be
updated to be certain chosen heirs are still appropriate, as
well as designees for health care and power of attorney
documents. Documents to consider include:

e Will and trusts

These documents must be reviewed immediately.
Consider that not all states provide for revocation on
divorce of bequests in wills or other estate planning
documents. Even if revocation on divorce does apply, the
statute will be inapplicable during the pendency of the
divorce, until the final divorce decree is entered.

In New York, Estates Powers and Trusts Law Section
(EPTL) 5-1.4 addresses the revocatory effect of divorce on
dispositions and fiduciary appointments (such as the ap-
pointment of an executor). Unless a will expressly states
otherwise, divorce, judicial separation, or annulment of
a marriage revokes all dispositions or appointments of
property from the divorced spouse to the former spouse
and all nominations of the former spouse as executor
and trustee. However, because the statute does not cover
events during the pendency of a divorce proceeding, it is
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important to update documents during this time. The fol-
lowing cases serve as reminders of why diligence in plan-
ning can be so important.

In In re Leyton,” the decedent’s mother and sister
sought to disqualify the decedent’s former same-sex part-
ner as executor and a beneficiary under the decedent’s
will. They argued that he was the equivalent of a former
spouse, disqualified from inheriting pursuant to EPTL
5-1.4. The decedent and his former partner had entered
into a commitment ceremony in New York in 2002, but
were separated before the decedent died.

The Surrogate determined that it is for the legislature
to decide matters regarding same-sex marriage, which
New York did not recognize until 2011. Accordingly, the
court could not retroactively apply the Marriage Equality
Act to deem the commitment ceremony to have sancti-
fied the marriage, so the parties could not be deemed
divorced. The result was that the former partner, who
had actually married another man before the decedent’s
death, was permitted to act as executor and inherit under
the decedent’s will. In affirming the decision, the appel-
late court also noted that, in order for EPTL 5-1.4’s “for-
mer spouse” provision to apply, there must be a formal
decree or judgment ending the marital relationship. No
such decree was issued.

While EPTL 5-1.4 provides that divorce revokes dis-
positions to, and fiduciary nominations of, former spous-
es, the revocatory effect of the section does not extend to
the relatives of an ex-spouse. In In re Lewis,'° EPTL 5-1.4
disqualified the decedent’s ex-husband from inheriting
under her will or acting as executor. However, the ex-
husband’s father (the decedent’s ex-father-in-law), was
the successor beneficiary and executor and he was not
disqualified under the terms of the statute. Presumably
the ex-husband would inherit or obtain the property from
his father, causing an end-run around the statute. While
the court acknowledged this, it opined that the statute
was clear and unambiguous in omitting the relatives of
ex-spouses from disinheritance.

Under a proposal introduced in New York in both
houses,!! dispositions to divorced spouses would contin-
ue to be expressly revoked, and there would be a rebut-
table presumption revoking dispositions to family mem-
bers of the ex-spouse. The revocatory effect of divorce
would be presumed to apply to a person in any relation-
ship to the divorced individual that was based upon
the marriage, including but not limited to step-children,
step-grandchildren and parents-in-law, unless there is
substantial evidence of the divorced individual’s contrary
intention. As is currently the case, spouses who are in
the process of getting divorced, but are not yet divorced,
will not be able to rely on any statutory presumption
without a formal decree or judgment ending the marital
relationship.

The most prudent course of action is not to rely on
state default law at all. Divorced spouses, spouses in
the process of getting a divorce, and unmarried couples
who are separated, should give immediate attention to
their planning documents, to ensure they reflect their
intent (subject to elective share statutes and other legal
restrictions).

Importantly, there is generally no revocation on di-
vorce regarding an ex-spouse’s interest in an irrevocable
trust. Some practitioners use the concept of a “floating
spouse,” defined as the spouse to whom the trust creator
or beneficiary is married from time to time. If an ex-
spouse actually is named as a trust beneficiary, other tech-
niques may have to be considered to restructure the trust,
including decanting, discussed below.

e Powers of attorney and health care directives

It is obviously important to carefully review powers
of attorney, which allow a designated person to conduct
financial transactions, and health care directives, which
allow a designated person to make important health care
and potentially end-of-life decisions, to ensure that an es-
tranged spouse is removed from those roles.

¢ Retirement accounts and plans, other
beneficiary designations, such as life
insurance

State laws that do provide for revocation on divorce
may not apply to retirement plan beneficiary designa-
tions, which should be reviewed promptly. Spousal rights
in retirement plans governed by ERISA are subject to
special rules. It is also important to reconsider designated
beneficiaries of life insurance policies, discussed further
below.

¢ Jointly named real estate and financial
accounts

These documents similarly need immediate attention.

e Authorizations to access digital accounts,
including financial accounts, email accounts,
social media accounts, etc.

Note that authorizations to access online financial
accounts, social media accounts, and other sensitive infor-
mation are generally not revoked on divorce and must be
changed as soon as possible. In the context of an account
owner dying, a uniform law [Revised Uniform Fiduciary
Access to Digital Assets Act (RUFADAA)] has been ad-
opted in almost every jurisdiction, including New York.!?
RUFADAA provides guidance regarding an executor’s
and trustee’s access to electronic records after the death
of the account owner. RUFADAA takes a three-tiered
approach:'®
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1. Directions given via a provider’s online tool that
can be modified or deleted at all times (for ex-
ample, Google’s “Inactive Account Manager,” or
Facebook’s “legacy contacts”) prevail over any
other direction in a will, trust, power of attorney
or other record;

2. If the user has not utilized an online tool, or if the
custodian has not provided one, a user’s direction
in a will, trust, power of attorney or other record
prevails; and

3. In the absence of any direction, the generic terms
of service agreement (“TOS”) controls, which
might provide that the account is terminated at
death, and all data is deleted.

Accordingly, in order to avoid a provider’s generic
TOS Agreement from potentially controlling, it is impor-
tant to use a provider’s online tool, if one is provided,
to keep that designation updated during lifetime. This
is particularly crucial in the event of separation or di-
vorce, and to address these issues in estate planning
documents, which are also to be appropriately updated.
Otherwise, even if an individual was divorced on death,
the former spouse may be authorized to access all the
decedent’s digital accounts.

lll. Trust Decanting Can Be a Powerful Tool:
Revising an Otherwise Irrevocable Trust

There has been continued state-level activity regard-
ing “decanting,” which allows the trustee of an other-
wise irrevocable trust to transfer the trust assets into
a new trust with different terms. The rationale behind
decanting is that, if a trustee has the ability to make
discretionary distributions to or for the benefit of a ben-
eficiary, the trustee should also be permitted to exercise
that discretion to distribute trust assets into another
trust for that beneficiary. Decanting can be a tremendous
tool for dealing with changed circumstances, correcting
mistakes, facilitating tax benefits or optimizing a trust’s
administration.

Uses of decanting include;

¢ Limiting a beneficiary’s rights or eliminating a
beneficiary;

¢ Trustee changes; and
* Changing investment limitations.

Ferri v. Powell-Ferri'* is a recent example of the power
of decanting in the divorce context. Trust assets were
successfully moved out of reach of a divorcing wife,
although they were considered for alimony purposes.
Husband was the beneficiary of a trust (the “1983 Trust”)
created by his father under which he had the right to
receive the trust assets at certain ages. The trust was
valued between $69-$98 million. The trustees, who were
concerned divorcing Wife would reach trust assets, trans-

ferred the assets to a new trust (the “2011 Trust”) without
the knowledge or consent of Husband. At the time of the
creation of the 2011 Trust, Husband had a right to request
outright 75 percent of the 1983 Trust assets, and during
the course of the legal proceedings, his right matured to
100 percent. The new 2011 Trust extinguished Husband’s
power to request trust assets at stated ages, making dis-
tributions solely discretionary with the trustees. Wife had
filed to dissolve the marriage in Connecticut. The trusts
were settled in Massachusetts. The Connecticut Supreme
Court asked the Supreme Judicial Court of Massachusetts
to determine whether the trustees, one of whom was
Husband'’s brother, validly exercised their powers under
the 1983 Trust to distribute the trust property to the 2011
Trust. The Massachusetts court determined that since the
father, who created the 1983 Trust, intended to convey to
the trustees almost unlimited discretion to act, the decant-
ing was authorized. The Massachusetts court did not rule
on whether the trust assets must be considered in the
divorce, including for alimony purposes.

The Connecticut Supreme Court issued two opinions
in the Ferri matters, one related to the decanting, the other
related to the divorce action.

The Ferri Action for Declaratory Judgment:
Decanting Was Authorized'>

The trustees sought a judgment declaring that they
were authorized to decant assets to the new trust, and that
Wife had no right or interest in those assets. The Connecti-
cut Supreme Court adopted the opinion of the Massachu-
setts Supreme Judicial Court and held that the decanting
was proper.

The Connecticut Supreme Court did affirm the de-
termination of the Connecticut trial court that Wife had
standing to challenge the trustees’ actions because their
actions regarding the original trust directly affected the
dissolution court’s ability to make equitable financial
orders in the underlying dissolution action. Under Con-
necticut law, the 1983 Trust was a marital asset because
Husband had an absolute right to withdraw up to 75 per-
cent, and later 100 percent of the principal.

The Ferri Action for Dissolution of Marriage: 2011
Trust Not Marital Asset, but Could Be Considered
in Alimony Determination?®

The court noted that the Massachusetts Supreme Ju-
dicial Court determined that the decanting was appropri-
ate: “Consequently, the assets from the 1983 Trust cannot
be considered as part of the dissolution judgement...”
With regard to the 2011 trust, because that was a so-called
“spendthrift trust” (protected from creditors), it was not
considered an asset of the marital estate that the court
could divide under Connecticut law. Wife’s status was
that of a creditor and the court held that, although the
court could divide the assets while they were held in the
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1983 Trust, it could not reach them once they were moved
into the 2011 Trust—the decanting was successful in re-
moving the assets from division.

However, the court noted that, although the trial
court could not consider the assets decanted to the 2011
trust for equitable distribution purposes, it could and
did consider Husband’s ability to earn additional income
when creating its alimony orders. The trial court found
that the trust funds had routinely supported Husband’s
investments. Notably, the trial court ordered Husband to
pay Wife $300,000 in alimony annually, despite the fact
that, when the action was commenced, he had been earn-
ing only $200,000 annually.

Some Further Thoughts About Decanting

Note that about half the states, including New York,!”
provide statutory authority to decant. Most states require
that notice be given to beneficiaries. It was important in
the Ferri case that the decanting occurred without Hus-
band’s permission, knowledge or consent. Query if the
same result would follow if a beneficiary was given no-
tice of the decanting, or whether notice alone would not
detract from the Connecticut Supreme Court’s holding
that Husband took “no active role in planning, funding or
creating the 2011 Trust” (emphasis added).

Including decanting provisions in trust instruments
may maximize flexibility without resort to state default
law. Indeed, in a recent New York case, In re Hoppen-
stein,'8 the trustees successfully relied on their powers
under a trust document to distribute a life insurance
policy on the settlor’s life to a new trust that excluded an
estranged daughter of the settlor and her issue. Dismiss-
ing an objection that the transfer did not satisfy the re-
quirements of the New York decanting statute, court held
that the New York decanting statute had no bearing on
the case since the trustees relied on their powers under
the document to effectuate the transfer.

IV. Other Potential Ways to Revise Trust
Distributions: Power to Adjust and Unitrust
Regimes

A trustee must invest assets pursuant to the so-called
Prudent Investor Rule. Under that rule, a trustee is re-
quired to invest for “total return.” That is, a trustee must
invest in a way that benefits both income and principal
beneficiaries. However, when beneficial interests clash, as
they typically do in a divorce scenario, the source of re-
turn becomes critical, and the tension between investing
for income and investing for growth can become more
pronounced. More specifically, how does a trustee invest
without considering whether return is produced from
income or from capital appreciation when the income
beneficiary (perhaps a second spouse) is pressuring the
trustee for more income and the remainder persons (per-
haps children from a prior marriage) are pressuring the
trustee for more growth?

Fortunately, there are two regimes that provide trust-
ees with the means to implement the mandate of total re-
turn investing—the power to adjust and unitrust regimes.
Under a power to adjust regime, ! the trustee is permitted
to make adjustments between income and principal to be
fair and reasonable to all beneficiaries. In other words, even
if a principal distribution is not permitted under a trust
document, or is permissible pursuant only to a very limited
standard (like health or education), the trustee can “redefine”
a portion of the principal as income, and pay that to the in-
come beneficiary. Under the unitrust regime, the trustee can
convert an income beneficiary’s interest into a unitrust pay-
out of a fixed percentage of the trust’s principal. Most states
allow a trustee to determine the appropriate unitrust payout
within a band of 3-5 percent. In New York, the unitrust pay-
ment is fixed at 4 percent.?’

These two regimes are intended to ease the tension
between competing income and remainder beneficiaries
and align interests, so that all beneficiaries benefit from the
trust’s growth, wherever that growth may emanate. Every
state in the country has enacted one or both of these re-
gimes, and every trustee or advisor should be aware of
these powerful tools.

In particular, consider whether existing trust terms
should be evaluated in the event of divorce to potentially
adjust beneficial interests. Note that even if a divorce ac-
tion is taking place in one state, a spouse may be a benefi-
ciary of a trust governed by the laws of another jurisdic-
tion, so familiarity with the operation of that other state’s
power to adjust or unitrust laws may be important. Typi-
cally, the state statutes provide a number of factors for a
trustee to consider in determining whether or not to make
an adjustment or opt into the unitrust regime.

See, for example, the use of the unitrust regime in
In re Jacob Heller.?! The trustees defended a challenge to
their determination to opt into the unitrust regime. Jacob
Heller created a trust under his will for the benefit of his
second wife, who was to receive income for her life. De-
cedent’s children from a prior marriage were named as
remainder beneficiaries, and two of those stepchildren,
the decedent’s sons, became trustees.

When Mrs. Heller’s two stepsons became trustees
of the trust, Mrs. Heller’s annual trust payment was
$190,000—far above a 4 percent payout. In 2003, the co-
trustees opted into the unitrust regime pursuant to New
York law to reduce the payment to their stepmother to
4 percent and opted to make their election retroactive to
January 1, 2002 (the date the unitrust regime became ef-
fective in New York). As a result of the unitrust election,
Mrs. Heller’s annual income from the trust was reduced
from $190,000 to $70,000. As result of making the elec-
tion retroactive, Mrs. Heller would have owed the trust
$360,000 ($120,000 a year from the date of the 2005 deci-
sion, back to each of the three preceding years).
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Mrs. Heller commenced a proceeding seeking to
annul the unitrust election on the grounds that the co-
trustees were also remainder beneficiaries of the trust
and conflicted from making that decision, and a determi-
nation that the unitrust election could not be made retro-
active to January 1, 2002.

The court reasoned that the co-trustees owed fidu-
ciary duties to Mrs. Heller as an income beneficiary, but
also to all remainder beneficiaries, including the trustees’
siblings. The fact that the remainder beneficiaries” inter-
ests aligned with the interests of the co-trustees did not
disqualify them from opting into the unitrust regime. As
such, a question of fact remained as to whether the co-
trustees were reasonable in their unitrust election, pre-
cluding summary judgment on that issue.

In addition, the Court of Appeals held that, since the
New York statute allowed a trustee to specify the effec-
tive date of a unitrust election, the co-trustees’ retroac-
tive application of the unitrust election was proper. Note
that in some jurisdictions the unitrust election can only
be made prospectively. Since the decision in Heller, New
York law was revised and a retroactive unitrust election
is still possible, but only with court approval.?

V. Use of Leverage: Credit Solutions During
Divorce

Leverage may be very useful in a divorce proceed-
ing. There are many instances in which the marital estate
being divided is comprised of assets that don’t lend
themselves to easy division and the remaining assets are
not sufficient to make both spouses whole. This might
occur in cases including:

¢ Closely held business interests;

¢ Partnership interests;

® Real Estate (personal and investment);

e Artwork and other collectibles;

® Private market interests with liquidity restraints;
e Aircrafts, watercraft.

In these circumstances, custom credit and leverage
solutions can potentially provide the necessary liquidity
to effectuate the asset division without major disruption
to ownership of the underlying assets. Credit solutions
can be tailored to the need, whether it is short-term bor-
rowing with lines of credit or longer-term borrowing
through defined term loans.

VI. Life Insurance—Using ILITs and Policy
Reviews

Utilizing an Irrevocable Life Insurance Trust (ILIT)
can be an advantageous way to purchase and maintain
life insurance in divorce and other contexts. An ILIT is an
irrevocable trust created to hold ownership of an insur-

ance policy. The trust can hold existing policies (so long as
the insured lives for three years following the transfer so
the proceeds are removed from the insured’s estate), new-
ly issued policies, or both. To create an ILIT, an individual
establishes a trust and transfers funds to the trust. The
trustee then purchases a life insurance policy payable to
the trust upon the insured’s death. The primary benefit of
using an ILIT is that, upon the death of the insured, policy
proceeds pass to heirs free of estate taxes.

In many divorce proceedings, life insurance plays
an integral role as part of the ultimate resolution/settle-
ment, whether it is an asset to be allocated between the
parties, or a requirement placed upon parties to maintain
for some period of time. It is critical to review life insur-
ance policies periodically to ensure they are performing as
intended at the best cost, and that the premiums are being
paid by the responsible party.

A policy review may uncover some or all of the fol-
lowing factors:

¢ The interest rate environment could have affected
the policy performance, particularly if initial illus-
trations were run in a different interest rate environ-
ment.

Market returns may have underachieved expecta-
tions.

Policies issued prior to 2009 are based on 1980 mor-
tality tables. Life expectancies have increased over
time which may generate lower premium rates in
newer policies.

Newer policies have guaranteed and/or extended
Death Benefit Guarantees that may not have been
available with the originalpolicy.

Insurance Policy Reviews Focus Attention on
Important Details

Other important issues that may be uncovered by
having a disciplined policy review procedure in place
include:

¢ Are premium notices being sent to the correct
address and are premiums being paid on time?

In Orchin v. Great-West Life & Annuity Insurance Com-
pany,?® the insured’s friend and fellow dentist, Orchin,
served as trustee of a trust holding a life insurance policy.
He did not missa single premium payment from 1993
(when the policy was assigned to the trust) through Janu-
ary 2009. In April 2009, Orchin moved homes. Though
he claimed to have told the post office his forwarding
address, the insurance company was never notified of
this change. It continued to send payment notifications
to Orchin’s old address, and as a result, Orchin never re-
ceived them, nor the notices that the policy was in default
or that it eventually lapsed.
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On January 15, 2010, the insured died suddenly. At
this point, Orchin realized he failed to pay the previous
premium payments. Omitting to mention that the insured
had died, Orchin convinced a supervisor to exercise her
authority to make aone-time exception and reinstate the

policy.

When Great-West discovered that the insured had
died before the insurance wasreinstated, they denied the
claim. The insured’s wife and Orchin brought suit against
Great-West for improper termination of the policy and
breach of contract,and the insured’s wife also brought
suit against Orchin for breach of fiduciary duty.

The court held that Great-West’s decision to reinstate
the coverage was unenforceable. Although “a close ques-
tion,” the court denied Orchin’s summary judgment mo-
tion because issues of fact remained. Specifically, there
were questions regarding whether it wasreasonable for
Orchin to expect the insurance notices to reach his new
address and whether he exercised ordinary diligence.

As well as emphasizing the importance of having a
reliable policy review mechanism in place to prevent a
policy lapse, this case also highlights the issue that, when
friends or family members are appointed as trustees, of-
tentimes they are simply unaware of the myriad duties to
which they are subject. One important step a trustee can
take to minimize fiduciary risk is to hire trusted profes-
sional advisors who are cognizant of the responsibilities
imposed on fiduciaries, and have expertise in fulfilling
those responsibilities.

¢ Is the insurance fulfilling the originally planned
intention?

For example, to provide a source of funding for col-
lege education. If not, what changes are appropriate to
consider?

¢ Is the insurance contract the appropriate option
for the trust based on the current insurance
market?

If market conditions have changed, what other op-
tions should be considered?

e  Are there any significant lifestyle or health
changes and/or improvements?

Are there any activities in which the insured no lon-
ger participates that were considered hazardous?

Has the insured’s medical history changed?

¢ Is the policy properly titled from an ownership
perspective?

Until recently in New York, absent fraud, strict priv-
ity was required to maintain a legal malpractice claim
against an estate planning attorney. Since negligence in
the estate planning context is usually not discovered until

after a client’s death, the strict privity requirement often
resulted in the cause of action dying with the client.

In Estate of Saul Schneider v. Finmann,* the decedent’s
estate commenced a malpractice action against the dece-
dent’s estate planning attorney, alleging that the attorney
negligently advised the decedent to transfer, or failed to
advise decedent not to transfer, an insurance policy into
his own name. The result was that the insurance proceeds
were includable in the decedent’s estate and subject to es-
tate tax. With proper planning, the policy should not have
been in the decedent’s name, and the proceeds should
have passed to heirs free of estate tax.

The New York Court of Appeals held that sufficient
privity existed between the personal representative of the
estate and the estate planning attorney for the personal
representative to maintain a malpracticeclaim against the
attorney on the estate’s behalf. According to the Court,
the strict privity rule leaves the estate with no recourse
against an attorneywho planned the estate negligently,
and the estate essentially “stands in the shoes of adece-
dent,” giving the estate capacity to maintain the malprac-
ticeaction.

Most importantly, in order to avoid adverse tax con-
sequences, ownership of insurance policies must be care-
fully considered.

¢ Does the policy have the correct beneficiary
designation and are taxes apportioned as
intended?

A case recently decided in Georgia underscores
the importance of having both the correct beneficiary
designation and the tax apportionment result that was
intended. In Smoot v. Smoot,* decedent’s ex-wife, Dianne
Smoot, was the named beneficiary of life insurance and
retirement assets that were included in the taxable estate.
The decedent and Dianne had divorced in 2006, but the
decedent had not changed any of his beneficiary designa-
tions. Having lost a previous action in which the dece-
dent’s son from a prior marriage claimed that Dianne was
not entitled to the decedent’s retirement benefits, the son
argued in this action that Dianne was responsible for pay-
ing her pro-rata share of the federal estate taxes. The tax
apportionment clause in the decedent’s will provided for
taxes to be pro-rated against those who received property
included in his taxable estate.

The court held that federal law governed the tax
apportionment concerning the life insurance proceeds.
However, with regard to the retirement benefits, the court
noted that, under Georgia law “[a]ll provisions of a will
made prior to a testator’s final divorce...in which no pro-
vision is made in contemplation of such event shall take
effect as if the former spouse had predeceased the testa-
tor....” According to the court, because the will madeno
provision in contemplation of divorce, the tax apportion-
ment clause had to be construed as if Dianne had prede-
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ceased the decedent. Accordingly, the tax apportionment
clause did notapply to her, with the harsh result that not
only did the ex-wife receive the retirement benefits, but
she received them tax-free.

12 Del. C. § 3573(1).

There is a risk that a court in the state where the divorce is
proceeding might decide that its law, not Delaware law, applies.
However, at the least, a properly designed DAPT will raise
formidable obstacles for creditors.

Although states may have default laws that would 8. Pfannenstiehl v. Pfannenstiehl (Massachusetts Supreme Judicial
have prevented this result (because designations are Court) 475 Mass 105, 55 N.E. 3d 933.
revoked in the event of divorce or because of default pro- 9. InMatter of Leyton, 135 A.D.3d 418 (1st Dep’t 2016).
rata tax apportionment provisions), this case is a stark 10.  In re Estate of Lewis, 25 N'Y3d 456 (2015).
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Recent Decisions and Trends in Matrimonial Law

By Wendy B. Samuelson

Recent Legislation

22 N.Y.C.R.R. 1500.22(a),
amended, effective
January 1, 2018

The CLE Board issued
two updates to the CLE
program rules pursuant to
22 N.Y.C.R.R. 1500.22(a),
including the addition of
a new category of CLE
credit.

In addition to eth-
ics and professionalism,
skills, law practice man-
agement, and areas of professional practice, a new cat-
egory was added for diversity, inclusion and elimination
of bias courses. This category of credit is effective January
1, 2018, and attorneys must complete one hour of such
credit within a two-year reporting cycle.

These courses must include, among other things, im-
plicit and explicit bias, equal access to justice, serving a
diverse population, diversity and inclusion initiatives in
the legal profession, and sensitivity to cultural and other
differences when interacting with members of the public,
judges, jurors, litigants, attorneys and court personnel.

In an effort to assist attorneys with compliance with
the new rules, the NYSBA is offering free CLE programs
for NYSBA members, including live webcasts, on diver-
sity, inclusion and elimination of bias topics.

Tax Cuts and Jobs Act

In one of the most sweeping overhauls since 1986,
the President has signed the $1.5 trillion tax reform law.
Among the 500 pages of the law, it repeals the ability
to deduct alimony (maintenance) payments made to a
spouse and, conversely, does not require the addition
to income of these payments received for any divorce
decrees granted after 2018.

In New York, this will cause havoc to the mainte-
nance and child support statutes. Maintenance is cur-
rently considered as income to the payee spouse, and

is included as income for purposes of determining child
support. New York may need to revise its definition of
income for purposes of child support and maintenance.

Recent Cases
Agreements

Modification of Child Support Based on Payment of
Maintenance

Toscano v. Toscano, 153 A.D.3d 1440 (2d Dep‘t 2017)

The parties’ separation agreement, which was incor-
porated but not merged into their judgment of divorce,
provided that the mother would pay the father $4,000/
month as spousal support for three years and thereafter
$2,083 /month for two years. The father, who had no in-
come, would pay $25/month child support, unless there
was an adjustment circumstance, which included “(i)
December 31st of any year in which the Father’s earned
income exceeds $25,000; (ii) December 31st of any year in
which the Father’s gross income from all sources exceeds
$45,000; (iii) The date on which each child becomes eman-
cipated.” The parties also did not opt out of the child sup-
port modification statute.

A year later, the mother brought a motion seeking
a modification in the father’s child support obligation,
claiming that since she paid the father $45,000 in mainte-
nance in a calendar year, the father’s gross income from
all sources exceeded $45,000, thereby triggering a man-
datory adjustment. The father opposed, contending that
there was no indication in the agreement that the spousal
support paid to him was intended to be included in the
calculation of his child support obligation and that it was
illogical that he would accept spousal support from the
mother, only to immediately pay her back with her own
money.

The court below denied the mother’s motion, con-
cluding that the parties” agreement did not intend for the
spousal support to be included as income to the father.
The Second Department reversed and remanded for fur-
ther determination. The parties” agreement clearly distin-
guished between “earned income” and “income from all
sources,” and spousal support is included as income from
all sources.

WENDY B. SAMUELSON, Esq. is a partner of the boutique matrimonial and family law firm of Samuelson Hause & Samuelson, LLP, located in Garden
City, New York. She has written literature and lectured for various law and accounting firms and organizations. Ms. Samuelson is listed in The Best
Lawyers in America, “The Ten Leaders in Matrimonial Law of Long Island,” and a top New York matrimonial attorney in Super Lawyers. She has an
AV rating from Martindale Hubbell. The firm is listed as a Top Tier Matrimonial Law firm by U.S. News & World Report. Ms. Samuelson may be
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Contempt

Spouse Not in Violation of TRO by Not Paying for
Whole Life Insurance Policy Where Other Term Life
Insurance Existed and Whole Policy Considered
Investment

Savel v. Savel, 153 A.D.3d 172 (2d Dep’t 2017)

The husband commenced the divorce action by
summons with notice, accompanied by the automatic
restraining order of DRL § 236(B)(2)(b), which requires,
inter alia, that the parties maintain their existing life in-
surance policies in full force and effect. Thereafter, the
husband moved to hold the wife in civil and criminal
contempt for failure to pay the premiums on his whole
life insurance policy. The wife conceded that she stopped
paying for the policy, but claimed that the husband was
not prejudiced because the parties maintained $12 mil-
lion in term life insurance for their children in addition
to their $7.6 million whole life insurance policies. She ar-
gued that the whole life insurance policies were intended
as savings vehicles that should not be subject to the auto-
matic orders, and she should not have to contribute her
post-commencement earnings to a savings vehicle for the
husband.

For civil contempt, the movant must establish that
(1) a lawful order of the court, clearly expressing an
unequivocal mandate, was in effect, (2) the order was
disobeyed and the party had knowledge of its terms,
and (3) the movant was prejudiced by the offending con-
duct. See, Judiciary Law § 753[A][3). Prejudice is shown
where a party’s actions were calculated to or actually did
defeat, impair, impede, or prejudice the rights or rem-
edies of a party. In criminal contempt, the movant must
prove willful disobedience, but no prejudice needs to be
shown, as the purpose of criminal contempt is to vindi-
cate the authority of the court.

The court below properly denied the husband’s mo-
tion for contempt, finding that the whole life insurance
policy was a savings vehicle and not life insurance sub-
ject to the automatic restraining order, particularly where
the parties had $12 million in term life insurance and an
additional $7.6 in whole life insurance, and the husband
admitted that the whole life policy was used as a savings
plan.

Child Support

Child Support Reduced by Extraordinary Travel
Expenses for Visitation

Decillis v. Decillis, 152 A.D.3d 512 (2d Dep’t 2017)

The mother filed a petition for child support of the
parties’ child. The Support Magistrate determined that
the father’s basic child support obligation would be $572
biweekly, and imputed $43,000 of income to the mother
when determining this sum. The father was granted a
credit against his child support obligation of $168 bi-

weekly for the “extraordinary expenses” associated with
his visitation, including $67 for travel expenses and addi-
tional deductions for the cost of meals and entertainment
during those visits. The mother appealed, claiming that
these deductions were improper.

The Second Department determined that the Support
Magistrate properly imputed $43,000 of income to the
mother based upon her prior income, her choice to engage
in only part-time employment, and her current living ar-
rangement, in which she did not pay rent or related hous-
ing expenses.

“Prejudice is shown where a
party’s actions were calculated
to or actually did defeat, impair,

impede, or prejudice the rights or
remedies of a party.”

With respect to the father’s credits for travel and
entertainment expenses, the appellate court reduced the
credit to $33 biweekly for travel expenses only and not
for meals and entertainment. The court must direct the
noncustodial parent to pay his or her pro rata share of the
child support obligation, unless it finds that the pro rata
share is “unjust or inappropriate” (Family Ct. Act § 413[1]
[f]), upon considering factors such as the “extraordinary
expenses incurred by the non-custodial parent in exercis-
ing visitation.” (Family Ct. Act § 413[1][f][9]. At bar, the
appellate court determined that there was no basis for the
trial court to conclude that the father’s pro rata share was
so “unjust or inappropriate” as to warrant a credit against
his child support obligation to cover meals and entertain-
ment during visits with the child. Extensive travel expens-
es, however, are a different matter and can be counted as
a credit.

The lower court properly rejected the mother’s peti-
tion for paternal support for private school tuition and
expenses. According to the record, the couple never
agreed to share the child’s education costs, and the child
had no specialized, scholastic need to justify such high-
cost schooling.

The lower court properly denied the mother’s request
for the father to contribute a pro rata share of the child’s
extracurricular activities.

Imputation of Income
Volkerick v. Volkerick, 153 A.D.3d 885 (2d Dep’t 2017)

The parties were married 18 years and have two
children. The decision fails to state the ages of the par-
ties. The parties submitted the issues of maintenance and
child support to the trial court on affidavits, affirmation
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and financial exhibits. The wife was a high school gradu-
ate, and earned approximately $10,000-$15,000 year as a
cashier. The husband was a college graduate with many
years of experience working as an estimator for vari-

ous construction companies. From 2005 until 2009, the
husband’s annual salary was approximately $130,000.

In 2010, the year that determined the husband’s income
under the CSSA, the husband was unemployed for part
of the year, and earned only $47,000, which was supple-
mented by unemployment compensation and withdraw-
als from retirement accounts, and therefore his total
income was $186,582. The husband worked for most of
2011 and had an annual income of $130,000 from a combi-
nation of earnings and unemployment compensation.

The trial court awarded the wife $1,500/month main-
tenance for four years and $248.41 /week in child support
based on the husband’s imputed income of $130,000/
year. The husband appealed, and the appellate division
affirmed, since the trial court did not abuse its discretion
in considering the husband’s earning history.

Equitable Distribution

Appreciation of Separate Property Whole Life
Insurance Policies as a Result of Premiums Paid During
the Marriage Deemed Marital Property

Seale v. Seale, 149 A.D.3d 1164 (3d Dep't 2017)

The parties were married approximately 12 years,
and had two children. The husband owned motels, car
washes and other real property

During the marriage, the husband exchanged one
of his car wash businesses and lot that he owned prior
to the marriage for another car wash business, and did
not use any additional funds for the purchase. The trial
court properly found that the new car wash business and
lot was the husband’s separate property despite that he
negotiated the exchange during the marriage. Negotia-
tion, on its own, does not equate to active management
of the business, and there was no evidence that the hus-
band made unusual efforts to negotiate the transaction.
In addition, the wife failed to establish that the original
car wash business appreciated in value from the date of
the marriage to the date of the exchange, as the court dis-
counted the wife’s expert’s report.

In a battle of the experts, the trial court credited
the husband’s expert’s testimony that three of his car
wash businesses did not appreciate in value during the
marriage.

In addition, the trial court also determined that the
wife failed to establish an appreciation in the husband’s
separate property shopping mall and resort. The ap-
pellate court held that even if the wife could have es-
tablished an appreciation, she failed to show that the
appreciation was due to active management as opposed
to market forces. Her expert testified that she could not

form an opinion as to the degree that the properties ap-
preciated in value due to active management as opposed
to market forces because the properties consisted of ac-
tively run businesses and real estate.

The trial court erred in concluding that all of the in-
surance policies purchased by the husband were entirely
his separate property due to the fact that he took out the
polices prior to the marriage or, for policies taken out
after the marriage, in exchange for his separate property.
The husband owned the policies prior to marriage, but
rolled them over into another policy during the marriage
and paid the premiums with income earned during the
marriage. The appellate court determined that the insur-
ance policy increased in value by approximately $57,000
as a result of the premium payments made during the
marriage, and awarded the entire amount to the wife. By
doing so, the wife was awarded 45 percent of the entire
marital assets and the husband was awarded 55 percent.

The trial court properly imputed $50,000 of gross
annual income to the wife despite her being a substitute
teacher, particularly where she had a Master’s degree in
reading and had taught at various times prior to and dur-
ing the marriage, and in 2000, she earned between $45,000
and $50,000 as a teacher.

75% of Marital Assets Awarded to Wife Where
Husband Incarcerated for White Collar Crimes

Linda G. v. James G., 64 N.Y.S3d 17 (1st Dep’t 2017)

The parties were married for more than two decades
and have two children. In 1991, the husband worked at
one of Wall Street’s major financial services companies,
made partner by 1996, and by 2007 was earning $1.25 mil-
lion a year. The wife worked at a prominent Wall Street
bank, with annual earnings of $700,000, a job she quit in
2000 to care for their children.

In October 2007, the Securities and Exchange Com-
mission began investigating the husband’s financial deal-
ings, and in 2010 he was indicted on charges of conspira-
cy and insider trading. At the criminal trial, the husband
maintained his innocence, blaming his mistress for using
his phone without his knowledge to conduct illegal activ-
ity. The SEC investigation and criminal trial sapped the
married couple’s assets. The husband was found guilty
and served over a year in federal prison. The parties were
unemployed from 2007-2010. The wife began divorce pro-
ceedings in January 2010, four months before his prison
time began. After the husband was released from prison,
he was only earning $226,000/year. The children suffered
emotionally, both were suicidal and had other behavioral
issues, and were expelled from their schools.

The parties’ co-op on Park Avenue was valued at
more than $4 million. The Supreme Court allotted 75
percent of the marital home to the wife and 25 percent to
the husband, ruling the lopsided apportionment justified
due to the damage caused by the husband’s “behaviors
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and activities.” In addition, the wife was credited with 50
percent of the legal fees expended in the criminal action.

The First Department affirmed. The husband’s insid-
er trading, and ensuing criminal trial, conviction and in-
carceration caused the family to undergo financial losses
and a substantial decrease in the standard of living. Dur-
ing the three-year period from the investigation to the
trial, the couple was forced to spend down their assets
since the husband was forced to resign from his employ-
ment, and the husband refused to take a plea bargain
and instead blamed his girlfriend for his insider trading.
These events also significantly disrupted the family’s
stability and well-being. Therefore, the appellate court
found that pursuant to DRL § 236(B)(5)(d)(14), (any other
factor the court finds just and proper), it was proper to
consider the husband’s criminal activity and an award of
an unequal division of the home.

Nonetheless, the appellate court reduced the 75 per-
cent/25 percent split to 60 percent/40 percent since it
was improper to consider the husband’s extramarital af-
fair, which was not considered so egregious or shocking
to warrant considering marital fault.

Custody

Nonbiological and Non-Adoptive Father of Child
Born of Surrogacy Has Standing as Parent to Vacate
Adoption by Another Man

In re Maria-Irene D., 153 A.D.3d 1203 (1st Dep't 2017)

Two gay men entered into a legal marriage in the
UK. Intent on becoming parents, they executed an egg
donor and surrogacy agreement, with both appellant
and respondent contributing sperm. Ultimately, a baby
girl was born with the appellant’s sperm.

The couple was intent on co-parenting the baby; the
fathers named the baby after their mothers, and they
lived together as a family in Florida. Nonetheless, the
Missouri court awarded the appellant “sole and exclu-
sive custody,” as only the appellant had a genetic link to
the child.

Thereafter, the appellant began a relationship with a
new partner, and two years later, the respondent left to
return to England. After the respondent left the country,
the appellant moved to New York with his new partner
and his new partner commenced a petition in New York
to adopt the baby. The respondent’s role in the surrogacy
was not disclosed to the Family Court nor that a divorce
action was commenced by the respondent in Florida in
which the respondent sought joint custody of the child.

Lacking this critical information, the Family Court
granted the adoption petition in May 2016. When the
respondent learned of the adoption, he moved to va-
cate it on the ground that relevant facts had not been
disclosed to the court and that he was entitled to notice
of the adoption and an opportunity to be heard. Family

Court granted his motion and vacated the adoption in ac-
cordance with DRL § 114(3), concluding that appellants’
failure to disclose the respondent’s role in the surrogacy
or the respondent’s motion for joint custody amounted to
material misrepresentations.

The First Department affirmed, as the appellant and
respondent were legally married at the time of the surro-
gacy process, making the baby a child “born in wedlock.”
That distinction means the respondent was entitled to no-
tice of the adoption proceeding. See DRL § 111[1][b] and
the Court of Appeals’ most recent decision concerning
parental standing, Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d
1 (2016).

In addition, a second ground to vacate the adoption
was that the adoption petition required petitioner to give
a sworn statement that the child was not the subject of
any other proceeding affecting her custody or status. The
petitioner falsely alleged that there was no other proceed-
ing pending.

Appellate Court Remanded Custody Determination
Where the Family’s Circumstances Changed After the
Divorce, Rendering Record Outdated

Bruzzese v. Bruzzese, 152 A.D.3d 563 (2d Dep’t 2017)

The husband filed for divorce and ancillary relief, and
the wife counterclaimed for a divorce. Before trial, the
parties agreed to a divorce on the ground of an irretriev-
able breakdown of the marital relationship pursuant to
DRL § 170(7), leaving other issues such as custody, eq-
uitable distribution, and child support to be resolved at
trial. The trial court awarded a divorce to the wife but did
so on the ground of cruel and inhuman treatment by the
husband. The court also made an equitable distribution of
the couple’s assets, granted custody of the couple’s minor
children to the wife, and ordered the husband to pay child
support and 75 percent of the children’s future medical
expenses, and directed the husband to pay the wife’s at-
torney’s fees.

The appellate court overturned virtually every aspect
of the Supreme Court’s ruling, chief among them the low-
er court’s discarding of the couple’s agreed-upon grounds
for divorce. “Parties by their stipulations may in many
ways make the law for any legal proceeding to which they
are parties, which not only binds them, but which the
courts are bound to enforce” (In re New York, Lackawanna
& W. R.R. Co., 98 N.Y. 447, 453). “[S]tipulations of settle-
ment are judicially favored and are not lightly cast aside
absent cause sufficient to invalidate a contract” (Lewis v.
Lewis, 183 A.D.2d 875, 876). Therefore, the court below
erred by not granting a judgment of divorce based on ir-
retrievable breakdown of the marriage.

The lower court erred in calculating the husband’s
share of the children’s future unreimbursed healthcare
expenses. Domestic Relations Law § 240(1-b)(c)(5)(v) es-
tablishes that children’s health care expenses not covered

20

NYSBA Family Law Review | Winter 2017 | Vol. 49 | No. 3



by insurance is to be paid by both parents in proportion
to their pro rata share of the combined parental income.
Here, the husband’s income was 65.4 percent of the com-
bined parental income, and therefore his share of medical
expenses should be 65.4 percent, not 75 percent.

The lower court awarded the wife custody of both
minor children. However, the attorneys for the children
advised the appellate court that the family’s circumstanc-
es changed significantly since the judgment of divorce
was entered, as the parties’ son moved into the father’s
residence and refused to communicate with the mother.
The appellate court found that the lower court’s custody
ruling was outdated and required reevaluation (In re Mi-
chael B., 80 N.Y.2d 299, 318; Bosque v. Blazejewski-D’Amato,
123 A.D.3d 704, 705). Therefore, it remanded the custody
matter back to the trial court for further determination
and issued a temporary custody arrangement with the
couple’s son living with the husband and their daugh-
ter living with the wife. (It is unusual that the appellate
court would require a re-hearing on custody, rather than
requiring the parents to make a motion for a modification
of the custody order.)

The lower court did not abuse its discretion in award-
ing the wife $84,038 in attorney’s fees, as a result of the
disparity of incomes of the parties and the husband’s
conduct that delayed the proceedings.
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Highlight: Decision of Interest

In an apparent “case of first impression,” Justice Jef-
frey S. Sunshine in Dayan v. Dayan, 2017 N.Y. Slip Op.
27399 (Sup. Ct., Kings Co., Nov. 30, 2017), analyzes the
rights of outgoing counsel to a pendente lite charging
and/or retaining lien. The discussion also involves es-
tablishing an “interim charging lien” and the posting of
security relative to the retaining lien after hearing to es-
tablish the amount to which the attorney is entitled.
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Susan Smith, Esq.
Attorney for the Children
26 Court Street, Suite 1809
Brooklyn, NY 11242

Jeffrey S. Sunshine, J.

Introduction

In New York State an attorney has the right at com-
mon law to secure a retaining lien on a file to secure pay-
ment pending a hearing to establish a security interest if
available for counsel to secure a fee or determination of

a charging lien pursuant to Judiciary Law § 475. In a mat-
rimonial action it now appears that the right to a charging
lien must be held in abeyance in order to satisfy the dic-
tates of Charnow v Charnow (134 AD3d 875, 876, 22 N.YS.3d
126 [2d Dept., 2015]).

In Charnow the Appellate Division, Second Department
held that:

“a charging lien is a security interest in the
favorable result of litigation, giving the
attorney equitable ownership interest in
the client’s cause of action and ensuring
that the attorney can collect his fee from
the fund he has created for that purpose
on behalf of the client (Chadbourne & Parke,
LLP u AB Recur Finans, 18 AD3d 222, 223,
794 N.YS.2d 349 [citation omitted]); see
Judiciary Law § 475). In a matrimonial ac-
tion, a charging lien will be available ‘to
the extent that an equitable distribution
award reflects the creation of a new fund
by an attorney greater than the value of
the interests already held by the client’
(Moody v Sorokina, 50 AD3d 1522, 1523,
856 N.YS.2d 755 [internal quotation marks
omitted]). However, ‘[w]here the attor-
ney’s services do not create any proceeds,
but consist solely of defending a title or
interest already held by the client, there

is no lien on that title or interest’ (Theroux
u Theroux, 145 AD2d 625, 627—628, [2d
Dept., 1988]).”

Charnow creates the situation where plaintiff cannot
secure her file and properly prosecute her matrimonial
action because the issue of a charging lien is not ripe for
adjudication pendente lite since the case has not yet been
tried and determined. Thus this Court herein as a matter
of first impression must establish that outgoing counsel
has a right to a hearing on the issue of a retaining lien and
that the court may set a security interest and an “interim
charging lien.” That lien would then be subject to a further
hearing at the conclusion of the trial and after decision to
determine the amount of a “final charging lien” that would
attach to proceeds that is limited “to the extent that an
equitable distribution award reflects the creation of a new
fund by an attorney greater than the value of the interests
already held by the client” (Charnow supra at 876). To hold
otherwise would leave a party without recourse to obtain
their file and in effect deprive a party of the ability to pros-
ecute or defend an action for divorce.

Plaintiff’s incoming counsel moves by order to show
cause (motion seq. #15), dated August 31, 2017, for the
following relief: 1) Directing Butterman & Kahn, LLP to
deliver the file with respect to this action to plaintiff’s new
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attorney; or in the alternative 2) Directing [*2]Butterman
& Kahn, LLP to deliver a copy of the file with respect to
this action to Plaintiff’s new attorney; and 3) For such
additional and different relief as to this court seems eq-
uitable just and fair. Plaintiff’s former counsel submitted
an affirmation in opposition on September 15, 2017. De-
fendant did not respond or take a position regarding this
order to show cause.

Plaintiff's Contentions

Plaintiff contends that she retained the law firm of
Butterman & Kahn, LLP “on or about August 2015” in
connection with the above captioned matrimonial action.
She avers that pursuant to this Court’s March 6, 2017
decision and order, the Court directed defendant to pay
“directly to Butterman & Kahn, LLP pendente lite counsel
fees in the sum of $100,000.00 within 45 days of service of
notice of entry.” She asserts that the payment “was due
by May 9, 2017” and “to date, defendant has not paid
any portion of the pendente lite counsel award.” At oral
argument plaintiff’s outgoing counsel asserted he has al-
ready secured a judgment against defendant directly for
$100,000.00.

Plaintiff avers that “in or about July 2017” she
received an invoice from Butterman & Kahn, LLP
“reflecting a balance due in the approximate sum of
$288,000.00.” She contends that “as of the date of that
invoice, I had already paid the firm a total sum of
$95,000.00.” She contends that her attorney “requested
that I pay the balance due on his invoice or seek other
representation.”[FN1I She states that on July 28, 2017 she
“substituted the law firm of Coffinas & Lusthaus, P.C.” as
the attorney of record on consent (annexed as exhibit A to
the order to show cause).

Plaintiff asserts that incoming counsel, Meredith
Lusthaus, Esq., sent a letter to outgoing counsel, Jay But-
terman, Esq., on August 1, 2017 (annexed as exhibit B to
the order to show cause) requesting the plaintiff’s file in
the above-captioned matrimonial matter She avers that by
letter dated August 3, 2017 (annexed as exhibit C to the or-
der to show cause), Mr. Butterman “declined to turn over
the file and asserted both a retaining lien and a charging
lien.” She then states that Ms. Lusthaus sent a letter to Mr.
Butterman dated August 11, 2017 (annexed as exhibit D
to the order to show cause) requesting “at least” a copy of
the file, to which Mr. Butterman responded by letter dated
August 14, 2017 (annexed as exhibit E to the order to show
cause) in which he declined to provide a copy of the file to
incoming counsel.

Plaintiff contends that “there has been extensive liti-
gation in this case” and that the file “consists of numerous
documents that cannot be reproduced from the Court file,
such as documents and other evidence that I provided
to Mr. Butterman, documents provided in response to
numerous subpoena demands and discovery documents

obtained from non-parties and out of state proceedings.”
She avers that “there will be a significant delay of the
matrimonial proceedings if the file is held until resolution
of the fee dispute” and that “without the file, or at least a
copy of the file, my attorney will not be able to adequately
represent my interests in the [*3]Jmatrimonial action and in
turn, I will be severely prejudiced.”

Plaintiff contends that “the case law with respect to
the assertion of a retaining lien does not support a former
attorney’s refusal to deliver a copy of the file.” She also
argued during oral argument on September 18, 2017 that
“there are documents that were made part of the file that
belong to the plaintiff directly that weren’t necessarily
work product. So,  would argue that at least those docu-
ments be made available, not only documents but other
types of evidence which again was supplied directly by
plaintiff and I would ask that those at least be made avail-
able to her pending a hearing.”

Plaintiff's Former Counsel’s Contentions

Mr. Butterman contends that “the file which plaintiff
seeks turnover consists of 15 boxes, including massive
amounts of work product, and numerous boxes of discov-
ery material.” He affirms that “the parties have heavily
litigated custody, including emergency motions and
proceedings, time consuming negotiations on the custody
issues with opposing counsel and the children’s attorney
Susan Smith, numerous drafts of parenting plans, and
addressing a myriad of requirements of both parties with
regard to the children.”!"N?l He argues that “the financial
case required even greater effort [...] involving substantial
assets.”

Plaintiff’s former counsel avers that he has “been
completely transparent to the Court and plaintiff as to the
amount of my fees throughout this litigation, and the dif-
ficulty of my firm was facing in the absence of payment.”
He argues that “I fully appreciate the difficult position
plaintiff is placed in, but [...] I am unable to place my firm
in a position of financial distress solely for the benefit
of one case which required an enormous amount of ef-
fort and which produces no revenue.” Plaintiff’s former
counsel contends that “plaintiff not only did not object to
these efforts, but was either personally present for much
of the work or in constant contact with me or my office by
phone, text or email.” He avers that “plaintiff consistently
demanded specific work be done on her behalf, often in
response to requests from me for payment” and “plain-
tiff made no objection when I referenced the sums due in
Court and in papers.”

Mz Butterman contends that “as of my statement
which runs through the end of June (exhibit A in counsel’s
opposition), the last bill sent before I was discharged,
the total outstanding fees and disbursements due and
owing amount to $278,591.12. Additional time and dis-
bursements since June but prior to discharge amount to
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$288,841.25 (exhibit B in counsel’s opposition).” Coun-
sel then states he sent a “notice to charging lien in the
amount of $288,792.65 (exhibit C in counsel’s opposi-
tion).” Counsel acknowledges that “since July of 2015,
when my firm was retained by [plaintiff], we have been
paid a total of $95,250.00” (exhibit D in counsel’s opposi-
tion) and “the last payment of fees was made on January
4,2017.”

Former counsel argues that “to turn over the file to
plaintiff’s new counsel until the issue of my retaining
and charging liens are addressed by the Court would
be to abandon many of the rights I retain with regard to
payment of the fees due to my firm.” He acknowledges
that “there is an exception to this rule in cases of exigent
circumstances” but contends that “plaintiff does not [*4]
claim any exigent circumstances recognized under the
law.”IFN3] Counsel contends that “the entire point of a re-
taining lien is to exchange an object of value in litigation,
i.e., the case file, for payment or security.” Counsel avers
that the “plaintiff, while certainly placed in financial dif-
ficulties by her husband, cannot be deemed “indigent”
for the purposes of extinguishing the retaining lien.” He
contends that “plaintiff does have the ability to pay at
least a substantial portion of the fees due [...] plaintiff
had previously promised to pay over to my firm the
proceeds of a ring in her possession which is separate
property.” Counsel states that “to my knowledge she
never sold the ring” and that “plaintiff’s net worth state-
ment lists numerous items of jewelry, both marital and
pre-marital” that counsel believes could be sold with the
Court’s permission. While counsel does acknowledge
that he is “extremely reluctant to demand that plain-
tiff sell her jewelry” he asserts that he “cannot ignore
the obligations due and owing my firm.” During oral
argument on September 18, 2017, Mr. Butterman argued
“there is one piece of separate property which had been
pledged to me, which she rather promised that it would
be utilized and it wasn’t. I gather it still exists. It can be
utilized to pay down those fees.”

Counsel requests the Court to direct a hearing to set
the counsel fees due his firm and that he only be directed
to turn over the file “in exchange for payment of that fee
or the posting of adequate security for that amount, fol-
lowing said hearing.”

Discussion
Discharged Attorney’s Right to Fees

“A client has an absolute right to discharge an at-
torney at any time. If the discharge is without cause
before the completion of services, then the amount of the
attorney’s compensation must be determined on a quan-
tum meruit basis” (Theroux v Theroux, 145 AD2d 625, 536
N.YS.2d 151 [2d Dept., 1988]). “An attorney who is dis-
charged without cause has three remedies to recover the
value of his or her legal services: the retaining lien, the

charging lien, and the plenary action in quantum meruit.”
(Butler, Fitzgerald & Potter u Gelmin, 235 AD2d 218, 218—19,
651 N.YS.2d 525 [1st Dept., 1997). “These remedies are not
exclusive, but cumulative.” (Schneider, Kleinick, Weitz, Dam-
ashek & Shoot v City of New York, 302 AD2d 183, 186, 754
N.YS.2d 220, 223 [1st Dept., 2002]). The Court also notes
that in New York, fee disputes up to $50,000.00 are subject
to arbitration. (See Part 137.1 of the Rules of the Chief
Administrator).

Retaining Lien

It is well established according to the common law
that “[i]f a client discharges an attorney without cause,
the attorney possesses a common-law retaining lien on
the client’s file in his or her possession and is entitled to
recover compensation from the client measured by the fair
and reasonable value of the services rendered, regardless
of whether that amount is more or less than the amount
provided in the contract or retainer agreement” (Sterling
Corporate Tax Credit Fund XXV, L.P v Youngblood Senior Hous.
Assoc., LLC, 115 AD3d 932, 932,982 N.Y.S.2d 392 [2d Dept.,
2014]; see also Cohen v Cohen, 183 AD2d 802, 803, 584
N.YS.2d 116 [2d Dept., 1992]). “Such lien arises upon the
rendition of services by the attorney, regardless of whether
the attorney has commenced any action on his client’s be-
half; and such lien arises and exists independently of the
rights created by statute (Judiciary Law;, § 475)” (Lerner u
Seigel, 22 AD2d 816, 816, 254 N.Y.5.2d 802, 804 [2d Dept.,
1964])). Thus the common-law retaining lien [*5]is found-
ed and determined by possession of the file and operates
outside of Judiciary Law §475 which governs charging
liens.

The retaining lien “is extinguished only when the
court, which controls the functioning of the lien, orders
turnover of the file in exchange for payment of the law-
yer’s fee or the posting of an adequate security therefor
[sic] following a hearing” (Cohen v Cohen, supra at 803).
“Absent exigent circumstances, the attorney may gener-
ally not be compelled to surrender the papers and files
until an expedited hearing has been held to ascertain the
amount of the fees or reimbursement to which he or she
may be entitled” (Mosiello v Velenzuela, 84 AD3d 1188, 1189,
924 N.YS.2d 480 [2d Dept., 2011]). However, “Judiciary
Law §475 cannot be an umbrella under which an attorney
may seek shelter from the demands of a client for the re-
turn of excessive fees paid [...] It has long been recognized
that courts have the traditional authority to supervise the
charging of fees for professional services under the court’s
inherent and statutory power to regulate the practice of
law” (Hom v Hom, 210 AD2d 296, 622 N.YS.2d 282 [2d
Dept. 1994]).

Furthermore, “an attorney’s retaining lien attaches
to all property, papers, books, documents, or securities
of the client that come to the attorney professionally or
in the course of his or her professional employment” (1B
Carmody-Wait 2d § 3:551; (See Leviten v Sandbank, 291 NY
352,52 N.E.2d 898 (1943)). “The lien encompasses not only
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documents and property given by the client to his attor-
ney, but also the work product of the attorney: his mental
creations, his interviews with witnesses, and all docu-
ments secured or prepared by him in connection with the
litigation at hand” (Attorney’s Retaining Lien over Former
Client’s Papers, 65 Colum. L. Rev: 296, 299 (1965); (cf In re
Rapid Road Transit Co., [1909] 1 Ch. 96 (1908), and Matter
of Knapp, 85 NY 284 (1881), with Hughes v Hughes, [1958]
P 224 (C.A.), and Sorin v Shahmoon Indus., Inc., 20 Misc

2d 149,191 N.Y5.2d 14 (Sup. Ct. 1959)). Thus, plaintiff’s
request at oral argument for those documents that she al-
leges were provided by her to plaintiff’s former counsel
and should not be considered “work product” are hereby
subject to the retaining lien.

It is clear to the Court at first instance that this mat-
ter has been extensively litigated by both sides and that
further court intervention is necessary to decide this
issue.[FN4I This matrimonial action is quickly approaching
its third year of litigation and as the plaintiff finds herself
in the midst of a fee dispute with Mr. Butterman, the de-
fendant continues to defy this Court’s order of pendente
lite counsel fees to Mr. Butterman'’s firm in its March 6,
2017 decision. At the same time defendant admits that
his attorney has been paid $100,000.00 as of this Court’s
March 6, 2017 decision and in excess of $200,000.00 ac-
cording to plaintiff’s former counsel, which defendant
claims are payments made from family members. The
plaintiff is in a difficult position financially as a result of
this litigation but the Court notes that she has retained
new counsel, although it is unclear in the papers submit-
ted how much she has paid her new attorney. While the
Court does not reach the issue as to the value or necessity
to sell plaintiff’s jewelry or alleged separate property at
this time, the Court does find that any claim of indigency
is sufficiently controverted by Mr. Butterman (and con-
ceded by the plaintiff) as to require a hearing before a [*6]
retaining lien can be extinguished and the Court can fix
the required security pending completion of the case.

As such, the Court must refer this matter to a hearing
to determine plaintiff’s counsels appropriate fee and the
posting of adequate security to satisfy the retaining lien
(see, Pileggi v Pileggi, 127 AD2d 751, [2d Dept. 1987]; Artim
u Artim, 109 AD2d 811, [2d Dept., 1985]; Rosen v Rosen,

97 AD2d 837, [2d Dept., 1983]; Petrillo v Petrillo, 87 AD2d
607, [2d Dept., 1982]; Gamble v Gamble, 78 AD2d 673, [2d
Dept., 1980]). However, the Court notes that while coun-
sel is entitled to a summary determination of the value of
the services in connection with the assertion of a lien, the
outgoing attorney is not entitled to an order directing the
entry of a money judgment against their former clients,
either before or after they relinquished the file (cf., Matter
of Rosenblum, 121 AD2d 546, 547, [2d Dept., 1986]; Ryan

v. Ryan, 75 AD2d 1000, [4d Dept., 2000], Iv. dismissed 51
NY2d 709, 435 N.YS.2d 1025, 416 N.E.2d 1058). Obviously,
the pendente lite award is subject to entry of a judgment
which has been effectuated, however “A law firm is not
entitled to a money judgment against a former client pur-

suant to Judiciary Law § 475, absent the commencement of
a plenary action” (Wasserman v Wasserman, 119 AD3d 932,
934,990 N.YS.2d 571 [2d Dept., 2014]).

Charging Lien

Along with a common-law retaining lien, an attorney
of record who is discharged without cause possesses a
charging lien pursuant to Judiciary Law §475. The New
York Court of Appeals held in LMWT Realty Corp. v Davis
Agency Inc., (85 NY2d 462, 467—68, 649 N.E.2d 1183, 1186
(1995)) that “with the signing of a retainer agreement that
expressly assigns a portion of the proceeds of a cause of
action to the attorney, the attorney ‘acquires * * * a vested
property interest which cannot subsequently be disturbed
by the client or anyone claiming through or against the
client.” Manifestly, then, an attorney’s charging lien is
something more than a mere claim against either property
or proceeds; an attorney’s charging lien “is a vested prop-
erty right created by law and not a priority of payment.”
The Appellate Division, Second Department held in Was-
serman v. Wasserman (119 AD3d 932, 933, 990 932 [2d Dept.,
2014])”Judiciary Law §475 provides that, from the com-
mencement of an action in any court, the attorney who
appears for a party has a lien upon his client’s cause of
action, claim, or counterclaim, which attaches to a verdict,
report, determination, decision, judgment, or final order
in his client’s favor, and the proceeds thereof.” Moreover,
pursuant to 22 NYCRR § 1400.5:

(@) An attorney may obtain a confession of judgment
or promissory note, take a lien on real property; or
otherwise obtain a security interest to secure his or
her fee only where:

(1) theretainer agreement provides that a security
interest may be sought;

(2) notice of an application for a security interest has
been given to the other spouse; and

(3) the court grants approval for the security interest
after an application for counsel fees.

(b) Notwithstanding the provisions of subdivision (a)
of this section, an attorney shall not foreclose on a
mortgage placed on the marital residence while the
spouse who consents to the mortgage remains the
titleholder and the residence remains the spouse’s
primary residence.

The Court is mindful that, generally, “[w]hen chal-
lenged, counsel fees must be proved in [*7]an adversarial
atmosphere where, upon presentation of testimony, the
opposing parties may assert the right to cross-examine”
(Weinberg v Weinberg, 95 AD2d 828, 829 [2d Dept., 1983]).
“Ahearing on attorney’s fees is particularly warranted
where the record before the Court is patently deficient to
allow for a proper fee determination” (see Singer v Singer,
106 AD2d 623, 624 [2d Dept., 1984]). “A hearing is not only
required in cases where an opposing party seeks to chal-
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lenge the award of attorney’s fees sought by his or her
adversary, but also may be necessary to determine the
appropriate amount of legal fees due to counsel from his
or her own client” (see Silver v Silver, 45 AD3d 759, 759 [2d
Dept., 2007]).

Pursuant to existing case law, in a matrimonial ac-
tion a charging lien will be available “to the extent that
an equitable distribution award reflects the creation of
anew fund by an attorney greater than the value of the
interest already held by the client” Moody v Sorokina, 50
AD3d 1522,1523, 856 N.YS.2d 755, quoting Zelman v Zel-
man, 15 Misc 3d 372, 375, 833 N.X5.2d 375 [Sup. Ct., New
York County]; cf. . K.C. z TW. C., 39 Misc 3d 899, 908, 966
N.YS.2d 812 [Sup. Ct., Monroe County]” (Wasserman v
Wasserman, supra at 933).

“It is well settled that as a matter of public policy
a charging lien does not attach to an award of alimony
or maintenance” (Turner v. Woolworth, 221 NY 425, 117
N.E. 814 (1917); Theroux v. Theroux, 145 AD2d 625, 627,
[2d Dept., 1988]). Additionally, the New York courts
have held that as a matter of public policy “an attorney’s
charging lien cannot attach to an award of child support
(CPLR 5205 [d] [3])” (Haser v. Haser, 271 AD2d 253, 254,
[1st Dept., 2000]).[FN5]

Thus matrimonial attorneys are left to consider the
equitable distribution of marital assets when asserting
a charging lien and it is well settled that a charging lien
will be available to attach to an award of equitable dis-
tribution ““to the extent that an equitable distribution
award reflects the creation of a new fund by an attorney
greater than the value of the interests already held by
the client” (Moody v. Sorokina, 50 AD3d 1522, 1523, 856
N.Y.5.2d 755 [internal quotation marks omitted]). How-
ever, ‘[w]here the attorney’s services do not create any
proceeds, but consist solely of defending a title or inter-
est already held by the client, there is no lien on that title
or interest’ (Theroux v. Theroux, 145 AD2d 625, 627— 628,
536 N.Y.S.2d 151)” (Charnow v. Charnow 134 AD3d 875,
876,22 N.Y.5.3d 126, 127—28 [2 Dept. 2015]).

In Charnow, pursuant to the parties’ stipulation of
settlement the defendant was to pay to plaintiff’s counsel
$150,000.00. When the defendant failed to pay those fees,
plaintiff’s counsel moved to enforce a charging lien for
the amount owed. The Supreme Court denied plaintiff’s
counsel’s motion; the Appellate Division, Second Depart-
ment held “the plaintiff and the defendant already owned
the marital residence jointly as tenants by the entirety.
Thus, the parties’ settlement agreement merely permitted
the plaintiff to retain her existing interest in the marital
residence. “Although the nature of the property was con-
verted from realty into dollars, her [*8]interest remained
the same. Thus, no equitable distribution fund to which a
charging lien can attach was created by the efforts of the
[plaintiff’s] attorney”

The question of what “recovery” the charging lien may
attach to in a matrimonial proceeding has been the subject
of recent commentary.

Dolores Gebhardt, Esq., in her August 23,2017 New
York Law Journal Article, Charging Liens in Matrimonial Ac-
tions: A Vanishing Right writes:

“A charging lien may not attach to the
client’s share of an IRA, which had been
funded through a rollover of the share of
the other spouse’s IRA, because the roll-
over did not create “proceeds” for the cli-
ent. ] K.C. v TWC,, supra.

The most valuable asset that many di-
vorcing couples have is their home the
“marital residence.” However, several
courts have held that a client’s share of the
proceeds of sale of the marital residence
isnot a “new fund” because the client
already owned an interest in the marital
residence with his or her spouse as ten-
ants by the entirety Charnow v. Charnow,
134 AD3d 875, 22 N.YS.3d 126 (2d Dept.
2015); Moody v. Sorokina, 50 AD3d 1522,
856 N.YS5.2d 755 (4th Dept. 2008); Zelman
v. Zelman, 15 Misc 3d 372, 833 N.YS.2d 375
(Supreme Ct., New York Co. 2007).[...]

“In light of the elimination of mainte-
nance and child support awards, and
now awards of an equitable share of the
enhanced earnings generated by a license
or degree obtained during the marriage,
I submit that there is not much left to
which a charging lien may attach in many
matrimonial cases [...] The attorney’s sole
recourse is to commence a plenary action
against the client, or, if the unpaid fees
are less than $50,000.00, seek fee arbitra-
tion if the client consents.”[FNel

Here, in light of the fact that the instant divorce action
is still pending, and as such, no final decision on equitable
distribution has been determined, there is no “recovery”
for the charging lien to attach to. The Court will deem Mr.
Butterman'’s application as one for a final charging lien
and as such that branch of Mr. Butterman'’s application
is denied without prejudice as premature under existing
Appellate Division, Second Department case law (See
Charnow v Charnow supra). The case law now in effect
prevents the attorney, pendente lite, from attaching a final
charging lien to any fund prior to a determination as to
whether a “new fund” has been created by the attorney’s
efforts as this matter has not yet proceeded to trial and no
judgments have been issued. Thus any establishment of
a charging lien must be delineated as an interim charging
lien subject to a hearing on a final charging lien once the
matter is concluded consistent with Charnow
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Conclusion

Plaintiff has been placed in a position by the defen-
dant while at the same time his own counsel has been
paid in excess of $200,000.00 according to plaintiff’s
former counsel, ostensibly by defendant’s father, which
has not been disputed by defendant. Thus, the plaintiff,
who was benefitting from the parties’ prior lifestyle, the
less-monied spouse, is left with very few remedies based
upon her husband’s actions and the inability to obtain her
case file and transfer it to her [*9]newly retained counsel.
Defendant steadfastly maintains that the plaintiff owns
her own successful clothing business and is secreting her
income.

As such, the Court must refer this issue of fixing the
security interest and interim charging lien to a hearing to
a Referee to hear and report pursuant to CPLR §4212, or to
hear and determine on consent of the parties pursuant to
CPLR §4317, before Referee Carolyn Genovesi, Part 5CG,
subject to compliance with 22 NYCRR part 1400 (Hovanec
u Hovanec, 79 AD3d 816, 817,912 N.YS.2d 442 [2d Dept.,
2010]). Counsel shall contact Referee Genovesi by confer-
ence call to schedule the hearing on Tuesday December 5,
2017. The annexed referral form must be completed and
returned to the Court by Friday December 8, 2017.

If any lien is established by the Court, plaintiff’s for-
mer attorney will then be ordered by the Court to turn
over the file for posting adequate security under the
present statutory and case law requirements or outgoing
counsel may be granted an “interim charging lien.” The
interim charging lien would serve to prevent this matter
from further delay and give counsel adequate security
to extinguish the retaining lien. However, that security
interest and the “interim charging lien” would be subject
to further adjustment once the case has been properly
adjudicated and then a further hearing can be held to de-
termine what role Mr. Butterman or his firm had in obtain-
ing the result achieved in equitable distribution consistent
with the dictates of Charnow. Then and only then would a
final charging lien attach.

This shall constitute the decision and order of the
Court.

ENTER:
Hon. Jeffrey S. Sunshine
J.S.C.

Footnotes

Footnote 1: It should be noted that Mr. Butterman did not move before
the Court to be relieved. Had he done so, the Court would
have had to consider that non-payment of the fee alone may
not have been a basis to be relieved (Weiss u Spitzer, 46 AD3d
675,848 N.YS.2d 237 (2d Dep't., 2007); George u George, 217
AD2d 913, 629 N.Y5.2d 602 (4th Dep’t 1995). (cf. Where the
clients were in substantial arrears in the payment of legal fees
and failed to cooperate in their representation, the motion
for leave to withdraw as counsel should have been granted.
Aragona u Shaibani, 138 AD3d 649,29 N.Y5.3d 68 (2d Dep't.,
2016).). Itis unclear at this time if the plaintiff was aware of
this standard.

Footnote 2: Ms. Smith takes no position on the instant application.

Footnote 3: It is unclear from the record herein how much plaintiff has
paid her new attorney at this time.

Footnote 4: The Court notes that it has issued a separate decision on
this matter dated November 30, 2017 relating to motions
sequences # 13 and 14, to renew and reargue this Court’s
March 6, 2017 pendente lite decision and order that delves
into further detail regarding the contentious nature of this
matrimonial action.

Footnote 5: The Appellate Division, Fourth Department held in Mura u
Mura (128 AD3d 1344, 1347, 7 N.YS.3d 766 (4d Dept., 2014),
leave to appeal dismissed, 26 NY3d 951, 38 N.E.3d 812 [4d
Dept., 2015]) that a charging lien could attach to a child
support award because “plaintiff did not seek to enforce the
16-year-old support obligation until the parties’ children,
who were the intended beneficiaries of the support, were
either emancipated or nearly emancipated. This is therefore
not a situation in which the enforcement of a lien pursuant
to Judiciary Law § 475 will result in the depletion of monies
necessary for the ongoing support of a minor child or
children” and thus the funds to which the charging lien
attached were not considered “child support” in violation of
the case law and statute.

Footnote 6: Dolores Gebhardt, Charging Liens in Matrimonial Actions: A
Vanishing Right, NYL], August 24, 2017 at 8, col 1-3).
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NYSBA 2018 Membership Application

Please check the appropriate box: [] I wish to join the New York State Bar Association [ | wish to reactivate my membership
1 1 wish to join the Sections checked below (NYSBA membership required)

ENROLLMENT INFORMATION

ANNUAL MEMBERSHIP DUES (check One)

Class based on first year of admission to bar of any state.

Name Membership year runs January through December.
Address ACTIVE/ASSOCIATE IN-STATE ATTORNEY MEMBERSHIP
[J Attorneys admitted 2010 and prior $275
. . [J Attorneys admitted 2011-2012 185
City State Zip [J Attorneys admitted 2013-2014 125
The above address is my [JHome []Office []Both [J Attorneys admitted 2015 - 3.31.2017 60
ACTIVE/ASSOCIATE OUT-OF-STATE ATTORNEY MEMBERSHIP
Please supply us with an additional address. L] Attorneys admitted 2010 and prior $180
Add [J Attorneys admitted 2011-2012 150
ress [J Attorneys admitted 2013-2014 120
City State Zip [] Attorneys admitted 2015 - 3.31.2017 60
Office phone ( ) OTHER
Home phone ( ) [ Sustaining Member $400
E-mail address [ Affiliate Me.mber 185
[ Newly Admitted Member* FREE
Fax number () (] Law Student Member FREE
Date of birth / /

Law school Graduation date

States and dates of admission to Bar:

DUES PAYMENT

Association Membership Dues

DEFINITIONS

Active In-State = Attorneys admitted in NYS, who work and/or reside in NYS

Associate In-State = Attorneys not admitted in NYS, who work and/or reside in NYS
Active Out-of-State = Attorneys admitted in NYS, who neither work nor reside in NYS
Associate Out-of-State = Attorneys not admitted in NYS, who neither work nor reside in NYS
Sustaining = Attorney members who voluntarily provide additional funds to further
support the work of the Association

Affiliate = Person(s) holding a JD, not admitted to practice, who work for a law school or
bar association

*Newly admitted = Attorneys admitted on or after April 1, 2017

Section Dues $
(Optional)

TOTAL ENCLOSED : | $

METHOD OF PAYMENT: [ Check (payable in U.S. dollars) [J AIP (see reverse)
[ MasterCard [JVisa [] American Express [ Discover

Accounttumber | | | | [ [ [ [ [ []]]]]]

Date

Expiration Date

Signature
New members: Please include proof of your admission to the practice of law.

Please return this application to. MEMBER RESOURCE CENTER
New York State Bar Association, One Elk Street, Albany NY 12207
Phone 800.582.2452/518.463.3200 ® FAX 518.463.5993

E-mail mrc@nysba.org ® www.nysha.org

Law Students = Person(s) enrolled in an ABA accredited law school (includes law graduate
students, within 2 years of graduation only, awaiting admission)

SECTIONS — | WISH TO JOIN THE FOLLOWING SECTION(S):

[ Antitrust* $30.  [JJudicial 25.

[ Business Law** 25.  [Labor & Employment Law** 35.

[ Commercial & Federal Litigation* 40, [ Local & State Government Law* ~ 30.

g
[ corporate Counsel* 30.  [JReal Property Law™ 40.
p perty

|:| Criminal Justice™ 35. (Altome}./s admitted 5 years or less are $10)

[ Dispute Resolution*** 35, Ll senior Lawyers 20.

I:l Elder Law & Special Needs* 30 (Focus on Attorneys age 55 and over)

[ Entertainment, Arts & Sports Law* 35. STax* 23,

[ Environmental & Energy Law* 35. Torts, InsuranFe, & 40.

0 Family Law* 35 Compensation Law**

[ Food, Drug & Cosmetic Law™* 25. U Tral Lawyers 40.

[ General Practice** 25 [ Trusts & Estates Law** 40.
o [ Young Lawyers 20.

D Health Law . 30. (Law Students, and attomeys admitted

O intellectual Property Law 30, Jess than 10 years)

[ internationalt 35.

Section Dues Total §
* Law Student Rate: half price** Law Student Rate: $5 *** Law Student Rate: $10
***% | aw Student Rate: $15 1 Law Student Rate: $12.50  TLaw Student Rate: FREE
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Automated Installment Plan (AIP) Enrollment Form
Save Time with AIP

Now New York State Bar Association (NYSBA) members can save time with direct dues payment. An alternative
to writing checks and mailing your membership dues, with AIP you can authorize NYSBA to withdraw payments
electronically from your credit card account. Go to www.nysba.org/AIP for more information. You can conve-
niently sign up for AIP on the enrollment form below. It's safe, easy and convenient!

AUTOMATED INSTALLMENT PLAN (AIP) ENROLLMENT AUTHORIZATION | hereby authorize NYSBA to instruct my financial
institution to deduct directly from my account the amount necessary for my annual membership, per the payment schedule select-
ed below: 1, 2, 3 or 4 payments on or about the 25th of the relative month(s). All installment payments must be completed
by April 30, 2018. Those opting into the installment payment program in Dec, Jan, Feb or March of the current dues billing year
may have their payments consolidated and accelerated to meet this requirement. By selecting the AIP method I understand this
agreement will remain in effect for future membership years, unless | request cancellation in writing to: NYSBA, Dues
Processing, One Elk Street, Albany, NY 12207.

Totaltobedebited:$| | | || | |

Signature: Date:

6/17

Member Information

Name: NYSBA Membership ID # :

Address:

Address:

City, State, Zip:

Phone Number: E-mail:

Payment Schedule

[ | 1 Full Payment | 2 Payments [ | 3 Payments | 4 Payments

[l AIP — Credit/Debit Card Authorization
Credit Card [ AMEX [IDISC [JMC []VISA

Credit Card Number: Exp. Date: D]/‘:I]

Authorized Signature:

Please return this form to: NYSBA, Member Resource Center, One Elk Street, Albany, NY 12207
Phone 800.582.2452/518.463.3200 FAX 518.463.5993
E-mail mrc@nysba.org

IMPORTANT NOTICE: Membership dues to the New York State Bar Association are not tax deductible as charitable contributions for income tax purposes. However, they may be tax deductible as
ordinary and necessary business expenses subject to restrictions imposed as a result of association lobbying activities. The NYSBA estimates that the non-deductible portion of your 2018 dues which

is allocated to lobbying is approximately 2.0%. Portions of your dues payment are allocated toward the annual publication subscriptions for the following: NYSBA Journal, $14.75; New York State
Law Digest $6.25; State Bar News $7.25.
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Estate Planning and Will
Drafting in New York

Editor-in-Chief

Michael E. O'Connor, Esq.
Costello, Cooney & Fearon PLLC
Syracuse, NY

Product Description

This comprehensive, practical text provides an excellent overview
of the complex rules and considerations involved in estate plan-
ning in New York State.

Each chapter has been reviewed and updated, including substan-
tial changes to the chapters on IRAs and Tax-Quialified Plans and
New York Estate and Gift Taxes. Written and edited by experi-
enced practitioners, this book is recognized as one of the leading
references available to New York attorneys involved with estate
planning.

The step-by-step coverage in Estate Planning and Will Drafting
in New York is a great resource for novice as well as experienced
practitioners. Especially useful are many “real world” examples,
practice tips and sample forms. This title includes a package of
Downloadable Forms.

PN: 4095C | Book w/2017 revision | loose-leaf
NYSBA Members $185 Non-Members $220

PN: 50957 | 2017 revision for past purchasers | loose-leaf
NYSBA Members $130 Non-Members $150

To order call 1.800.582.2452
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Contents at a Glance

Dealing with Second or Troubled
Marriages

Estate Planning Overview

Federal Estate and Gift Taxation:
An Overview

The New York Estate and Gift Tax
Fundamentals of Will Drafting

Marital Deduction/Credit Shelter
Drafting

Revocable Trusts
Lifetime Gifts and Trusts for Minors

IRAs and Qualified Plans—Tax, Medicaid
and Planning Issues

Estate Planning with Life Insurance
Planning for Client Incapacity
Long-Term Care Insurance in New York

Practice Development and Ethical Issues

or visit us online at www.nysba.org/pubs

Order multiple titles to take advantage of our low flat rate shipping charge of $5.95 per order, regardless of the number of items shipped.
$5.95 shipping and handling offer applies to orders shipped within the continental U.S. Shipping and handling charges for orders shipped

outside the continental U.S. will be based on destination and added to your total. Prices do not include applicable sales tax.

Mention code: PUB8897N when ordering.
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