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Message from the Chair

I'have writer’s block as
I open a blank page to type
this message in early January.
I could review with you all of
our great CLE programs and
social events. I might point
you to the excellent articles
and reports prepared by our
members. I could write yet
again about the outstand-
ing work of our Task Force
on Women Initiatives and I
might wager that by the time
you read this, the Report
(which was adopted by NYS-
BA in November), will have been adopted by the ABA at
its February meeting. I could also preview that the Task
Force is hard at work moving forward on planning the
implementation of the recommendations contained in “If
Not Now, When?” And I could, without hesitation, again
commend the outstanding work of the committee that is
planning Smooth Moves 2018.

So what to write about? Have you considered the role
of your Section in the broader national discourse about
how our government is designed to work, the role of the
judiciary and importance of protecting the manner and
method in which we resolve disputes and administer
justice? Many of us have been thinking and talking about
this for many months. As your Chair [ have been person-
ally conflicted on the topic.

The Section’s “Purpose” is to “improve the quality
of representation of clients, provide a forum for the im-
provement of law and procedure and enhance the admin-
istration of justice in the areas of commercial and federal
litigation.” This purpose seems kind of small in compari-
son to the numerous and well-known issues confronting
our democracy, the administration of justice and our
judiciary. Please do not misunderstand me; what we do
within our “purpose” is important to us as practitioners
(it pays the bills after all) and our work must continue
notwithstanding the big issues that are part of a national
discussion within our profession and our communities.

The Association’s special edition of the Bar Journal en-
titled “Rule of Law” captured many of the monumental
issues affecting our democracy and our judicial system.
Thanks to Association President Sharon Stern Gerstman
for providing her leadership and to provide this platform
to give voice to the concerns of Association members. Ku-
dos to Lesley Rosenthal (former Section Chair) for taking
on the role of editor of the special edition, and a shout-
out to Mark Alcott (former Section Chair) for his article
“Defending Judges, Standing Up for the Rule of Law.” If
you have not read it, please do so.

So where does the Section fit? As a “corporate body”
we must be committed to our “purpose,” and in my opin-
ion, we are bound to its contours. Thankfully, the Associa-
tion is providing leadership on these important issues.
While my practice is limited to commercial litigation, I
have the means and methods to do what I can to protect
our judicial institutions, our judicial system, members
of the judicial branch and the “rule of law.” I will work
to put into action some of the recommendations made
in special edition of the Bar Journal. I intend to redouble
my efforts to make sure that I am always respectful of the
lawyers in my cases, that I make clear my respect for our
judicial system and for the members of our judiciary. I will
make sure that detractors learn from watching what I do
as an attorney, that, for example, a motion argument to a
judge is not an argument with a judge and that an appeal is
not a personal attack upon a judge but rather the exercise
of the right established by the “rules of law” to disagree
with a decision. And I will teach through my writings
and public statements that once a decision is final, it is the
“law” and that I will abide by it regardless of whether I
disagree with the outcome. I will continue to participate in
the Lawyer in the Classroom program offered by the On-
ondaga County Bar Association so I can teach high school
students about our Constitution and the importance of an
independent judiciary.

I am but one voice. But we are a group of nearly 2,000
trial lawyers, plying our craft in the public view. If we
each committed to do what we can to defend the “Rule
of Law,” we can make a difference, while as a Section we
stay true to our “purpose.”

Mitch Katz

REGISTER NOW!

| Commercial & Federal
Litigation Section
Spring Meeting

May 4-6, 2018

The Sagamore Resort
on Lake George
Bolton Landing, NY

www.nysba.org/COMFEDSP18
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Recent Travel Industry Antitrust Actions

By Thomas A. Dickerson

Recent antitrust class actions involving the travel in-
dustry have been brought by or against airlines, in-flight
internet providers, hotels, tour buses, ride-sharing com-
panies and online travel sellers and have involved vari-
ous alleged marketing misconduct such as resale price
maintenance, parallel business behavior, misleading and
unfair price guarantees, elimination of competitors and
unfairly raising prices, substantial market foreclosure and
price fixing.

Hop-On, Hop-Off Bus Tours

A popular means of exploring large cities is partici-
pating in a “hop-on, hop-oftf” double-decker bus tour.
Here, the focus is on concepts such as relevant market,
competitive effects and barriers to entry as they apply to
New York City’s hop-on, hop-off bus tour market. Spe-
cifically, the Court in United States of America and State of
New York v. Twin America, LLC! approved a final judgment
(and competitive impact statement) settling an antitrust
lawsuit. The lawsuit arose from the joint venture of two
hop-on, hop-off tour bus companies whereby they “alleg-
edly controlled all of the most competitively meaningful
bus stops on hop-on, hop-off bus tours and increased
prices for riders by 10 percent since coming together in
2009. 'By eliminating the competition between them, the
largest operators of New York City’s iconic double-decker
tour buses were able to raise prices and deprive city visi-
tors of the benefits of a free and fair market.””? The settle-
ment provided for a payment of $7.5 million and giving
up 50 bus stops in high-profile locations including Times
Square and the Empire State Building.

Hotel Room Price Maintenance

In Online Travel Company Hotel Booking Antitrust
Litigation,? plaintiff consumers set forth “three antitrust
claims which charge (hotel chains and online travel sell-
ers (OTAs)) with (allegedly) engaging in an industry-
wide conspiracy to uniformly adopt resale price main-
tenance agreements containing most favored nation
clauses, in an effort to eliminate price competition among
hotel room booking websites.” In addition, the complaint
alleged that defendants deceptively published “best
price” or “lowest price” guarantees on their websites
while knowing that “best price” was the same fixed rate
offered across all hotel booking websites. In dismissing
the antitrust claims the Court held that “the real ‘nub” of
the complaint...is Defendants” parallel business behavior
(which) is not suspicious...generally hotels across the in-

THomAs A. DICKERSON is a former Associate Justice of the Appellate Di-
vision Second Department of the New York State Supreme Court. Jus-
tice Dickerson is also author of Travel Law, Law Journal Press (2018)
and Class Actions: The Law of 50 States, Law Journal Press (2018).

dustry may find that controlling minimum resale prices
is the “only feasible” way of effectuating a profitable price
discrimination strategy—that is, a strategy to ‘sell the
same product [i.e., hotel room], costing the same to make
and sell, at different prices to different consumers.”” How-
ever, as for Defendants’ alleged price guarantees (e.g.,
“OTA Defendant Expedia’s best price guarantee: ‘Find

a cheaper trip within 24 hours of booking and we'll re-
fund the difference—and give you a travel coupon worth
$50"”), the Court held that they may have been both mis-
leading and unfair.*

Stifling Ridesharing Competition

In Wallen v. St. Louis Metropolitan Taxicab Commis-
sion® (MTC), Uber Technologies, Inc. alleged that the
MTC, its commissioners (some of whom are active par-
ticipants in the very market regulated by the MTC) and
a number of taxi companies conspired together to stifle
competition from Uber. The complaint stated that “[t]he
City and County of St. Louis...does not permit ridesharing
companies to operate even though these companies are
operating safely and efficiently in every State of the Union
(except South Dakota).” It was alleged that the MTC
functions as a cartel in part by statute and does so with-
out meaningful supervision by the state.” Uber argued
that the U.S. Supreme Court has held that where a state
has not authorized a body to engage in anti-competitive
behavior or where active market participants control a
nominally public body like the MIC and no independent
government agency or official actively supervises its con-
duct, that body’s conduct is not immune from antitrust
liability.®

Uber Price Fixing Conspiracy

In Meyer v. Kalanick,” it was alleged that Mr. Kalanick
had orchestrated and facilitated a price fixing conspiracy
with Uber drivers to use Uber’s pricing algorithm to set
the prices charged to Uber riders, thereby restricting price
competition among drivers to the detriment of riders. In
denying defendants’ motion to dismiss the Court noted
that “Plaintiff alleges that the drivers have a ‘common
motive to conspire” because adhering to Uber’s pricing
algorithm can yield supra-competitive prices...and that if
the drivers were acting independently instead of in con-
cert, ‘come significant portion” would not agree to follow
the Uber pricing algorithm.”” The Meyer lawsuit is pres-
ently on hold pending the Court of Appeals review of the
enforceability of Uber’s mandatory arbitration clause in
its driver contracts.

Airport Landing Slots

In U.S. v. United Continental Holdings, Inc. And Delta
Air Lines,8 the U.S. Department of Justice sought to block
a proposed transaction between United and Delta in order
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to preserve competition at Newark Liberty International
Airport. The complaint alleged, inter alia, that air passen-
gers flying out of Newark pay among the highest fares in
the country. United is the monopoly nonstop provider to
139 of the 206 destinations served nonstop from Newark
and already controls 902 (or 73 percent) of the 1,233 slots
the FAA has allocated to airlines at the airport—over

10 times more slots than the next largest carrier and

does not even use all of its slots on a given day thus
“depriv[ing] Newark passengers of flight options that
would exist if the slots were flown.” But United wanted
even more slots and was “attempting to acquire 24 slots”
from one of its competitors, Delta. The DOJ noted that
“when new entrants have acquired slots at Newark, they
have forced United to compete on the merits, resulting in
measurable benefits to consumers.”

Airline Price Fixing

In Domestic Airline Travel Antitrust Litigation,® the
plaintiffs alleged that defendant airlines [American, Unit-
ed, Delta, Southwest] conspired “to, rase, maintain and/
or stabilize prices for air transportation services...by...
colluding to limit capacity on their respective airlines [re-
ferred as to “capacity discipline”] (causing their airfares
to rise) substantially compared to those of other domestic
air carriers, despite stagnant or decreasing demand and
declines in the cost of fuel.”

In denying a motion to dismiss the court noted that
“Plaintiffs pled parallel conduct on the part of defen-
dants coupled with sufficient evidence to raise the sug-
gestion of a preceding agreement (and collusion) to limit
capacity in their respective airlines, as a result the airfares
rose during that period.”

First Bag Fees

In Delta/Airtrain Baggage Fee Antitrust Litigation,'* it
was noted by the court that in December 2008, Defen-
dants AirTran Airways, Inc....and defendant Delta Air
Lines, Inc., began charging a fee to passengers for a first
checked bag. Plaintiffs (alleged) that this first-bag fee
was the product of a price-fixing conspiracy...According
to plaintiffs, neither airline could unilaterally impose the
fee in an open and competitive market without losing
customers to the other, so defendant used their earnings
call (and other channels) to communicate and coordinate
pricing behavior to ensure that both airlines could im-
pose the fee without losing any market share. Although
the court certified the class action on behalf of 28 million
customers and sanctioned Delta $7.6 million for having
lost or destroyed electronic files, it recently granted sum-
mary judgment to defendants noting “that evidence in
this case simply does not permit a reasonable fact-finder
to infer the existence of a conspiracy, as it does not tend

to exclude the possibility that the alleged conspirators
acted independently.”

In Flight Wi-Fi

In Stewart v. GoGo, Inc.,!! the court noted that GoGo,
Inc. is a company that provides broadband access to
passengers on commercial aircraft and that plaintiffs al-
leged that it “has violated, inter alia, federal antitrust law
because it has an unlawful monopoly in the ‘market for
in-flight internet access services on domestic commercial
airline flights within the continental United States.”” In
denying GoGo’s motion to dismiss the court noted that
plaintiffs maintain that there is a substantial market fore-
closure because GoGo and a majority of the airlines pro-
viding commercial, domestic air travel have entered into
long-term, exclusive contracts, which locked up most of
the airlines’ fleets. Plaintiffs alleged that GoGo possessed
85 percent of the relevant market share.

Endnotes

1. United States of America and State of New York v. Twin America, LLC,
Civil Action No. 12-cv-8989 (ALG)(GWG), S.D.N.Y. (Stipulation
and Order Regarding Final Judgment signed by Judge Andrew L.
Carter, Jr. (3/18/2015; Competitive Impact Statement dated March
16, 2015.
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York Law Journal, March 18, 2015.
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Expedia’s promise is illusory—it has entered into a contract...that
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5. Wallen v. St. Louis Metropolitan Taxcicab Comm’n, Case No. 4:15-cv-
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7. Meyer v. Kalanick and Uber Technologies, Inc., 200 F. Supp. 3d 408
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(D.D.C. 2016); Blumenthal v. American Airlines, Inc., Case No: 1:15-v-
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Lost Profit Legal Rules and the Forensic CPA

By Stephen L. Ferraro, CPA/ABV/CFF, MAFF, CVA and Charles S. Amodio, CPA/CFF, MAFF, MBA

As forensic CPAs, we are often requested to build, or
rebut, financial models that estimate lost profits. During
our work, it is very important that we do not lose sight of
the legal principles governing lost profits with the goal of
assisting the trier of fact. Recovering lost profits generally
requires the plaintiff to successfully address the following
legal rules:

I. The Proximate Cause Rule: The recovery of damages
for lost profits is subject to the general principle
that damages must be proximately caused by an
event, breach or wrongful act of the defendant.
This requirement is expressed in numerous cases
and governs the recovery of all compensatory
damages.

II. The Reasonable Certainty Rule: A second require-
ment is that the damages must be proven with
reasonable certainty. This rule requires that the
damages be capable of measurement based upon
reliable factors without undue speculation. Again,
this legal principle is expressed in several cases
and is unquestionable.

III. The Foreseeability Rule: There is also a key question
presented by cases looking for recovery of dam-
ages for lost profits on contract claims. The ques-
tion is whether those damages were reasonably
foreseeable as the expected and likely result of a
breach of the contract at the time the contract was
made.

These governing legal principles, which have been
well established and reinforced by case law, should be
woven into arguments and financial models in a manner
that shows their applicability to the case at hand. Further
discussion and supporting case law for each rule is of-
fered below.

I. The Proximate Cause Rule

As stated, damages for lost profits are recoverable
only if the event, breach, or wrongful act was the proxi-
mate cause of the loss. Proximate cause is an act from
which an injury or damage results as a natural, direct,
uninterrupted consequence and without which the injury
or damage would not have occurred. In other words,
there must be a close link between the event, breach, or
wrongful act and the resulting damages. Furthermore, to
demonstrate proximate cause, the plaintiff must estab-
lish both “transaction causation” and “loss causation.”
Transaction causation relies on the concept that “but for”
the event, breach or wrongful act, no damages would
have been incurred. Loss causation requires that the plain-
tiff prove that their loss is related to the event, breach or
wrongful act. The fact that an event occurred or the de-

fendant breached a contract or performed a wrongful act
does not alone support damages.

For example, in Universal Commodities, Inc. v. Weed,
the plaintiff leased a seafood processing plant from the
defendant, who was obligated to supply the seafood to
be processed.! The defendant breached the contract, but
the court denied lost profit damages because the plaintiff
had been unable to secure financing for the business and
would not have had sufficient capital to operate and make
a profit, even if defendant had performed as required by
the contract.?

The fact of damage is required to be proven with
reasonable certainty, and it relates to whether the plain-
tiff can prove that the event or the acts of the defendant
caused damage to the plaintiff. Once the fact of damage
has been established, the amount of damage can be calcu-
lated. The event, or defendant’s acts, need not be the sole
cause of the plaintiff’s lost profits. However, they must be
a significant or material factor in the cause of that loss.

Although other factors may also be partially respon-
sible for the plaintiff’s lost profits, in some cases it may
not be practicable, or possible, to eliminate the effect of all
other possible causes of loss. However, it is necessary to
show that these other factors have been considered, to the
extent possible.

Sufficient evidence must be presented to the trier of
fact to allow for a determination to be made as to what
portion of the plaintiff’s damages may be properly as-
signed to the event or defendant. As an example, nearly
20 years ago we handled a business interruption loss for
a General Motors car dealership. The dealership suffered
a devastating fire loss at the same time a union strike had
stopped production at 30 GM assembly plants and 100
parts plants across North America. Through national and
regional research of other “non-interrupted” GM dealer-
ships, we could assess the probable impact of the strike
on the dealership’s historical car sales and related depart-
mental profits. We could also adjust our “but for” projec-
tions accordingly. The plaintiff should present calculations
in a manner that shows how the various factors causing
the plaintiff’s losses contributed to that loss.

STEPHEN FERRARO AND CHARLES AMODIO are partners with Ferraro, Amo-
dio & Zarecki CPAs (FAZ), based in Saratoga Springs, New York. FAZ is
a boutique Forensic CPA firm committed to supporting their clients, the
legal community. and team members in the successful resolution of fi-
nancial disputes, fraud and financial investigations, economic damage
assessments, and business valuation matters. The firm is a recognized
leader in the forensic accounting profession and serves clients in Alba-
ny and the Capital Region, New York City, Boston and the surrounding
metropolitan areas.
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Il. The Reasonable Certainty Rule

The reasonable certainty principle is addressed in
many cases and is usually successfully met when dam-
ages have been calculated using assumptions that are not
speculative. However, the calculated damages may only
be an approximation. Courts mostly agree that prov-
ing reasonable certainty does not require mathematical
precision.

In Palmer v. Connecticut Railway & Lighting Co., the
U.S. Supreme Court concluded that certainty as to the
amount of the damages goes no further than to require a
basis for a reasoned conclusion.? The decision goes on to
state that certainty in the fact of damages is essential.*

In Ameristar Jet Charter Inc. v. Dodson International
Parts, the issue of reasonable certainty arose.’ In fact, ap-
peals were made regarding the calculation of lost profit
damages in the matter.® It was concluded that “the claim-
ant must establish the fact of damages with reasonable
certainty, but it is not always possible to establish the

amount of damages with the same degree of certainty.””

In Ashland Management v. Janien, damages are to be
“reasonably certain,” but do “not require absolute cer-
tainty.”® “Damages resulting from the loss of future prof-
its are often an approximation. The law does not require
that they be determined with mathematical precision.”?
It requires damages to be measured based on known reli-
able facts and not speculation.!’

In DSC Communications v. Next Level Communications,
the court upheld the recovery of lost profits.!! This deci-
sion was based on the fact that the plaintiff’s damage ex-
pert presented a damage model that included an assump-
tion of future market share, based on data obtained from
respected sources in the telecommunications market, and
upon a showing that the plaintiff’s history of strong per-
formance in the field was indicative of likely success.!?

However, in Holt Atherton Ind., Inc. v. Heine, the de-
fendants sold a bulldozer to the plaintiffs that the defen-
dants subsequently refused to repair because they did
not recognize the warranty.!® The court held that the lost
profits were not recoverable because the plaintiffs failed
to show that they had enough work to fully utilize the
bulldozer.!*

Reasonable certainty in damages cases is a ques-
tion of whether the plaintiff has evidence and can value
the impact by the probability of success. There is a line
between permissible speculations and intolerable guess-
work. A damage calculation need not prove that all ele-
ments are certain, but such calculations must:

1. Be based on facts and/or the best available evi-
dence to prove damages;

2. Use sound methodologies and indicate consider-
ation of alternative methodologies;

3. Display confidence in the accuracy of estimates
and yield reasonable results.

Damages for lost profits are recoverable only if the
plaintiff can prove the damages related to lost profits are
reasonable and that they have been calculated using reli-
able factors without undue speculation. The applicable
federal or state laws regarding the required degree of cer-
tainty should also be addressed.

In summary, the calculation of lost profits does not
require precision. An estimate of damages can be made.
However, the loss cannot be based on speculation. Lost
profits that are deemed speculative, such as those calcu-
lated using unreasonable growth rates for business sales
or personal income, are not recoverable.

lll. The Foreseeability Rule
(Contract Damages Only)

Damages for lost profits are recoverable only if they
are reasonably foreseeable by the breaching party and at
the time of contracting. The reasonably foreseeable rule
dates back to the famous English decision Hadley v. Baxen-
dale and is still good law today. 1°

In Hadley, the Court set out that damages are recover-
able only if they were reasonably foreseeable by both par-
ties at the time of the contract and that they arose natu-
rally from the breach.!®

For example, in Hampton v. Federal Express Corp., the
court found that damages resulting from the failure to
deliver blood samples of cancer patients in need of bone
marrow transplants were not recoverable if the defendant
did not have knowledge of the package’s contents.!” In
that case, the defendant could not reasonably foresee any
injury to patients.!®

The courts are consistent in giving the trier of fact the
responsibility of determining foreseeability. Of the three
rules, foreseeability is the legal principle for lost profits in
which forensic CPAs have the least involvement. How-
ever, that does not mean our work cannot aid the trier of
fact in the assessment of foreseeability. Our work that is
related to proximate cause and reasonable certainty is in-
tended to provide insight with respect to foreseeability.

As mentioned earlier, through industry research we
could show that in addition to the fire, a GM strike repre-
sented an “other factor” of causation that was a probable
contributor to the loss. The identification of this “other
factor” would have made it difficult for the plaintiff to
prove foreseeability under the insurance contract. Con-
versely, if the forensic CPA could identify “other factors”
related to the plaintiff’s industry, markets, or economy
that would have made a positive impact on the business
during the loss period, the trier of fact could see how an
event, a breach, or wrongful act could have caused a loss
and should, therefore, have been foreseeable.
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Providing lost profit calculations that meet the rea-
sonable certainty rule may also assist the trier of fact in
assessing foreseeability. For example, we recently pre-
pared a lost profits model for plaintiffs that had acquired
a business with environmental clean-up issues. The
purchase agreement required the sellers to perform the
clean-up within a “reasonable” period of time. Only a
partial clean-up was ever completed and nearly 10 years
after the acquisition date. The plaintiffs had a business
plan that included multiple interdependent projects and
was allegedly reliant on the seller’s environmental clean-
up. Therefore, the business plan was not realized. Our
lost profits model was built to reflect the plaintiff’s busi-
ness plan and show the financial interdependency of the
various planned projects. It was also based on industry
and economic research, using conservative assumptions
for growth and profitability. A well-constructed financial
model, which contemplates both the reasonable certainty
and foreseeability rules, will allow the trier of fact to
make an educated assessment of each rule.

Conclusion

There are three legal principles governing the recov-
ery of lost profits: proximate cause, reasonable certainty,
and foreseeability. Proximate cause evaluates if the event,
breach, or wrongful act of the defendant caused the plain-
tiff’s loss. Reasonable certainty is established when the
estimated lost profits would have been produced had the
event, breach, or wrongful act not occurred. Foreseeabil-
ity measures whether the defendant party, when entering

a contract, would have foreseen or contemplated that the
event, breach, or wrongful act would have caused the

lost profits claimed by the plaintiff. Each rule is measured
separately, yet they are all interrelated. It is important that
a forensic CPA not lose sight of these legal principles and
the goal of assisting the trier of fact.
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Special Proceedings Against Municipalities Jeopardized,;
Conflict Arises Within Second Department

By Kenneth L. Gartner and Tiffany D. Frigenti

“The statutory right of litigants to
commence a special proceeding
against a municipality on a ‘neutral’
court is jeopardized, and a conflict
has arisen within the Second
Department, due to misanalysis of
the statutory scheme.”

In New York State, litigants who sue municipalities
for, e.g., breach of contract, or personal injury, are gener-
ally compelled by the New York Civil Practice Law and
Rules (CPLR), Article 5 (“Venue”), to litigate on the mu-
nicipality’s “home court,” i.e., in the county in which the
municipality is located. Litigants who bring special pro-
ceedings—including Article 78 proceedings—are given a
somewhat wider ambit of venue choices. They are statu-
torily permitted to commence their proceedings in any
county within the judicial district in which the municipal-
ity is located. The statutory right of litigants to commence
special proceedings in any county within the judicial
district in which the municipality is located is, however,
currently jeopardized by a Supreme Court decision,
Northeast Land Development Corporation v. Bertoli,* which
countermands this statutory right.> Northeast Land Devel-
opment also stands in conflict with a more recent Supreme
Court decision, Salvodan v. City of New York,? under which
the right to commence a special proceeding in any county
within the judicial district in which a municipal respon-
dent is located would be maintained, in accordance with
the statutory language and structure and the traditional
understanding of the same.

CPLR 506(a) and (b), provide, respectively, that “a
special proceeding may be commenced in any county
within the judicial district where the proceeding is tri-
able,” and that “[a] proceeding against a body or officer
shall be commenced in any county within the judicial
district where the respondent made the determination
complained of or refused to perform the duty specifically
enjoined upon him by law.” A statute compelling a pe-
titioner to venue a plenary action—rather than a special
proceeding—in another county in the judicial district
does not overrule CPLR 506, or render the multiple venue
selections afforded by CPLR 506 for special proceedings
“improper.” To the direct opposite, those provisions—by
making an “action” “triable” in such a county—are ex-
actly what render another county within the same judicial
district proper.* As noted in In Re Knight v. New York State

Department of Environmental Conservation,” it is a basic and
self-evident proposition that “there are alternative places
where [an Article 78] proceeding may be brought, which
of course means that there can be more than one proper
county for venue purposes.”

Northeast Land Development reached the opposite con-
clusion, finding Town Law § 66(1)—which requires plena-
ry actions against Towns to be tried in the county in which
the Town is located—to be a ground for declaring CPLR
506 to have been overridden and nullified.

CPLR 506(a) permits the commencement of a special
proceeding “in any county within the judicial district where
the proceeding is triable” (emphasis added). CPLR 506(b)
permits the commencement of a proceeding “against a
body or officer” (i.e., an Article 78 proceeding) “in any
county within the judicial district where the respondent
made the determination complained of or refused to
perform the duty specifically enjoined upon him by law,
or where the proceedings were brought or taken in the
course of which the matter sought to be restrained origi-
nated, or where the material events otherwise took place,
or where the principal office of the respondent is located
....” (emphasis added) (with certain inapplicable excep-
tions omitted).

CPLR 507 (which provides that “[t]he place of trial of
an action in which the judgment demanded would affect
the title to, or the possession, use or enjoyment of, real
property shall be in the county in which any part of the
subject of the action is situated”) and Town Law § 66(1)
(which provides that “[t]he place of trial of all actions and
proceedings against a town or any of its officers or boards
shall be the county in which the town is situated”), make
the county where a town defendant is located a proper
venue, while not rendering improper another county
within the same judicial district.

CPLR 506(a) by its express terms permits the “com-
mencement” of a special proceeding “in any county
within the judicial district where the proceeding is triable”
(emphasis added).

It is precisely because a matter would be “triable”
within the county within which a town defendant is “lo-
cated,” pursuant to CPLR 507 and Town Law § 66(1), that
a special proceeding against it is properly commenced in
another county within the same judicial district pursuant
to CPLR 506.

KENNETH L. GARTNER IS A MEMBER, AND TIFFANY D. FRIGENTI AN ASSOCIATE,
OF LYNN, GARTNER, DUNNE & CoVELLO, LLP, IN MINEOLA, NEW YORK.
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CPLR 506 is the only venue provision to speak of
“commencement.” CPLR 506(a) permits “commence-
ment” anywhere in a judicial district in which the pro-
ceeding is “triable.” Every other venue provision speaks
only of where an action is to be “tried.”

This distinction was made because special proceed-
ings, including Article 78 proceedings, are summary in
nature, meant to be disposed of using the rules applicable
to motions for summary judgment. See CPLR Rule 409(b)
(“The court shall make a summary determination . . ..
The court may make any orders permitted on a motion
for summary judgment”); and CPLR 7804(f) and (g).
Where triable issues are raised, they are tried “forthwith,”
CPLR 410, CPLR 7804(h), just as in CPLR Rule 3212(c). As
explained by then-Supreme Court Justice (and later Court
of Appeals Judge) Bernard S. Meyer in In re Levien v.
Board of Zoning and Appeals of Incorporated Village of Russell
Gardens,® “[a]n Article 78 proceeding is a special proceed-

ing, CPLR 7804(a), intended to be summarily decided
‘upon the pleadings, papers and admissions to the extent
that no triable issues of fact are raised,” CPLR 409(b),

and to be tried forthwith if a triable issue is raised, CPLR
7804(h).”

A special proceeding does not present the same con-
cerns regarding inconvenience of witnesses, document
productions, et al., as are presented in a plenary action,
with its often-protracted depositions, discovery, and con-
templated trial. See Whitehurst v. Kavanagh’ (“[S]ince there
will be summary determination of the article 78 proceed-
ing there is no material witness to be inconvenienced”).
Consequently, the usual tender solicitude for the govern-
ment is unnecessary. The legislature determined that
absent those convenience concerns, someone “fighting
city hall” is entitled to litigate other than directly on the
government’s home turf. Keeping the litigation in the
judicial district in which the matter arose is enough of a
compromise.

The venue provisions that speak of “trial” are venue
provisions for plenary actions. They do not override the
provision by the legislature for broader parameters for
the venue of special proceedings, particularly Article
78 proceedings. To the contrary, they are what establish
those parameters. As explained in Siegel, New York Prac-
tice § 120:8

Governmental defendants usually get the
favor of being suable only in their own
counties. An action againsta . .. town .

.. must be brought in the county of the
defendant’s location. * * * * [But] all these
rules apply to plenary actions involving
these governmental entities and should
not be confused with a special proceed-
ing, such as the Article 78 proceeding
that may be brought against a govern-

mental agency or unit. The special pro-
ceeding has a special venue provision.

Siegel, New York Practice § 565,° explains that “[t]he
venue of an Article 78 proceeding is prescribed by CPLR
506(b), which permits the proceeding to be brought ‘in
any county within the judicial district....””

In Salvodan v. City of New York,*° Justice Kevin Ker-
rigan, in Supreme Court, Queens County, adopted and
endorsed this understanding, holding (with emphasis in
original, as placed by Justice Kerrigan):?

Venue under CPLR 501, et. seq., includ-
ing CPLR 504 concerning cases where the
City is a defendant, relates only to the
place of trial of an action. Indeed, CPLR
504 sets forth the rules for the “place of
trial of all actions against ... the City of
New York”, and CPLR 510, the change of
venue provision, sets forth the grounds
for change of “the place of trial of an ac-
tion”. It thus has no application to mo-
tions or special proceedings not involving
a trial.

Justice Kerrigan'’s analysis was exactly in accord with
the statutory language and structure. The fact that CPLR
507 and Town Law § 66(1) make plenary actions involv-
ing real property, or plenary actions against towns, “tri-
able” in specific counties, does not bar the “commence-
ment” of special proceedings, and particularly Article 78
proceedings, in other counties in the same judicial district,
pursuant to CPLR 506(a) and (b). The direct opposite
is true: these are the very provisions which define and
authorize the extent of the CPLR 506 venue options avail-
able to a petitioner.1?

There is now a conflict within the Second Department
as to the understanding of this venue provision, with Sal-
vodan adopting the view held by Professor Siegel, consis-
tent with the statutory language and structure, and North-
east Land Development overlooking that statutory language
and structure in reaching a contrary result.

In addition, even if the plenary action venue provi-
sions did, arguendo, conflict with CPLR 506(a)—they
do not—CPLR § 506(a) specifically provides that CPLR
506(a) will control “unless otherwise prescribed in sub-
division (b) [of CPLR 506] or in the law authorizing the
proceeding.”

Subdivision (b) provides that “[a] proceeding against
a body or officer shall be commenced in any county
within the judicial district where the respondent made the
determination complained of or refused to perform the
duty....”

Article 78 of the CPLR—the “law authorizing the
proceeding”—does not “prescribe otherwise” than what
CPLR 506(a) prescribes, but to the contrary directs that
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CPLR 506(b) must be followed. As explained in I re Ric-
celli Enterprises, Inc. v. State of New York Workers” Compen-
sation Board,'3 “[flor Article 78 claims, § 7804(b) governs
venue and incorporates by reference the venue provi-
sions of CPLR § 506(b) regarding special proceedings.
(See CPLR § 506(b), § 7804(b)) . . . . All the alternative bases
for venue under §506(b) are ‘equally proper.” 8 Weinstein-
Korn-Miller, NY Civ Prac, {7804-04” (emphasis added).
CPLR 7804(b) directs that “[a] proceeding under this ar-
ticle shall be brought in the supreme court in the county
specified in subdivision (b) of section 506 except as that
subdivision otherwise provides.”

The authority of CPLR 506(a) and (b) was carefully
made unassailable by the legislature, in anticipation of
efforts to override the venue choice statutorily granted to
the petitioners, so as to force Article 78’s to be litigated in
a venue in which governmental respondents believe that
they have a literal “home court advantage”—their home
counties.

In accord with this legislative scheme, in In re Interna-
tional Summit Equities Corp. v. Van Schoor,** the petitioners
commenced an Article 78 proceeding against the mem-
bers of the Town of Babylon planning board in a dispute
over construction at a shopping center in Suffolk County.
The petitioners commenced their proceeding in Nassau
County. The respondents moved for a change of venue to
Suffolk County.

Because the International Summit Equities proceed-
ing involved site plan approval for the construction of an
additional building at a Suffolk County shopping center
(i.e., involved the use and enjoyment of real property),
and because the International Summit Equities respondents
were the members of a Town of Babylon planning board,
CPLR 507 and Town Law § 66(1) were applicable.

The motion to change venue in International Summit
Equities was nevertheless denied by the Supreme Court,
Nassau County (Brucia, J.). The Nassau Supreme Court’s
denial was affirmed by the Appellate Division, Second
Department. The Second Department held (with empha-
sis added by the Appellate Division itself):

We reject the appellants’ contention that
the court improvidently exercised its dis-
cretion in not transferring venue. While
proceedings pursuant to CPLR article 78
preferably should be heard and deter-
mined in the county in the judicial dis-
trict in which the matter sought to be re-
viewed originated, or where the material
events occurred (see, Matter of Lefkowitz

v. Beame, 52 A.D.2d 925, 383 N.Y.5.2d 86),
CPLR 506(b) specifically provides that

“a proceeding against a body or officer
shall be commenced in any county within
the judicial district where the respondent
made the determination complained

of” (CPLR 506[b] [emphasis added]).
Since Nassau and Suffolk Counties are
both within the tenth judicial district (see,
N.Y. Const., art. VI, § 6; Judiciary Law §
140), venue within Nassau County was
permissible.

In In re 7 Columbus Avenue Corp. v. Town of Hemp-
stead,*> both Town Law § 66(1) and CPLR 507 were again
applicable. In 7 Columbus Avenue, the Town of Hempstead
was itself the respondent, making Town Law § 66(1)
applicable. The proceeding sought to remove a wall ob-
structing the right of way on Hempstead real property,
making CPLR 507 applicable. The 7 Columbus Avenue
proceeding was commenced in Suffolk County, and the 7
Columbus Avenue respondents sought to have the proceed-
ing moved from the county within the judicial district
selected by the petitioners pursuant to CPLR 506—i.e.,
Suffolk County—to the county—Nassau County—in
which the real property was situated and where the town
respondent was located (and where the 7 Columbus Av-
enue respondents anticipated a home court advantage).

The Second Department in 7 Columbus Avenue re-
versed the Supreme Court, Nassau County’s order grant-
ing a change of venue from Suffolk County to Nassau
County, citing, inter alia, International Summit, supra.

In Northeast Land Development, there is no discussion
of CPLR 507; there is no discussion of the legislatively cre-
ated interplay between [1] CPLR 506(a) and (b) and CPLR
7804(b), on the one hand, and [2] CPLR 507 and Town
Law § 66(1), on the other; and there is not even a mention
of the Appellate Division determinations in International
Summit Equities or 7 Columbus Avenue. All of these inde-
pendently decisive points were apparently overlooked by
Northeast Land Development. Yet Northeast Land Develop-
ment has already been followed by at least one additional
Supreme Court decision denying special proceeding
litigants their statutory venue rights, and ignoring the
contrary analysis presented by Salvodan. See Bistrian Land
Corp. v. Lynch.*® The Bistrian Land Corp. decision sought
solely to resolve the illusory “conflict” between Town
Law § 66(1) and the CPLR venue provisions, while declin-
ing to address the structure and language of the statutes,
which demonstrate the absence of any such conflict, but,
rather, a clear distinction between the venue treatment of
plenary actions and special proceedings.’

Northeast Land Development observed that although
CPLR 506 was enacted, together with the rest of the
CPLR, in 1962, long after Town Law § 66(1)’s 1934 en-
actment, CPLR 506 largely re-stated the language of an
earlier Civil Practice Act provision.'® Northeast Land Devel-
opment concluded that CPLR 506’s enactment was a mean-
ingless and mindless legislative act which the court was
therefore free to disregard, and did not entitle CPLR 506
to be treated as the “later-enacted” statute which would
normatively control over the earlier enacted one.

10
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What Northeast Land Development overlooked is that
at the exact time that CPLR 506 (and the rest of the CPLR)
was enacted, CPLR 504 was also enacted. CPLR 504 effec-
tively supplanted Town Law § 66(1).

CPLR 504 provides—virtually identically to the prior
Town Law § 66(1)—that “the place of trial of all actions
against . .. towns. .. or any of their officers, boards or de-
partments . ..shallbe...***2. . .. the county in which
such . ..town...is situated.”

CPLR 504, like CPLR 507 and Town Law § 66(1),
speaks of the “place of trial” of a plenary action, while
CPLR 506 expressly permits “commencement” of an
Article 78 proceeding in any county within the judicial
district in which the matter is “triable.” CPLR 504 is
therefore no more in conflict with CPLR 506 than is CPLR
507 or was the old Town Law § 66(1), which is to say not
at all.

When effectively replacing Town Law § 66(1) with
CPLR 504, the legislature also expressly provided that
CPLR 504’s venue specification for plenary actions in-
volving towns is “subject to the provisions of subdivision
(b) of section 506” (emphasis added). By even further
providing that its provisions would control “[n]otwith-
standing the provisions of any charter heretofore granted
by the state”, the legislature manifested as clearly as it
could an intent to override the Town Law if the Town
Law were to be construed as inconsistent. As explained in
the Legislative Studies and Reports to CPLR 504 (emphasis
added),® “this section consolidated . . . Town Law § 66(1)
.. .. Subject to § 506, it aims at a uniform rule govern-
ing actions against . . . towns . . . or any of their officers,
boards, or departments. It is also designed to override any
charter provisions to the contrary.”?°

The legislature, far from acting meaninglessly and
mindlessly when it enacted CPLR 506, as Northeast Land
Development concluded, conclusively—(1) by the clear
textual language (“commencement” versus “triable”), (2)
by the overall structure of the venue provisions, and (3)
by the coterminous enactment of CPLR 504, with its “sub-
ject to” language (similar to the language used in CPLR
506[a] and CPLR 7804[b])—fully harmonized the CPLR
506(a) special proceeding venue provisions with the
plenary action venue provisions, and definitively made
CPLR 506(b) the provision that, if there were any doubt,
controls in an Article 78 proceeding.

In fact, however, there is no conflict between the
special proceeding venue provisions of CPLR 506, and
the other venue provisions, which all concern plenary ac-
tions. The incomplete analysis of Northeast Land Develop-
ment did not and could not overrule the controlling Sec-
ond Department decisions in International Summit Equities
and 7 Columbus Avenue, which Northeast Land Development

overlooked, nor the statutory scheme and language, as
made express by both Professor Siegel and by Justice Ker-
rigan in Salvodan.
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pursuant to CPLR 506—would not change.

13. 2012 WL 1802558 (Sup. Ct., N.Y. Co. Apr. 30, 2012).

14. 166 A.D.2d 531 (2d Dep’t 1990).

15. 85 A.D.3d 1038 (2d Dep’t 2011).

16. Index No. 2296/2017 (Sup. Ct., Nassau Co. July 31, 2017).
17. Id.

18.  Civil Practice Act § 1287.

19. (McKinney’s) (emphasis added).

20. Id.
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The Arbitration from Hell and How the New York Courts

Got It Wrong

By Norman Solovay

This is a follow-up to the author’s previous article
that explained why the Appellate Division, First Depart-
ment, was wrong in 2012 when it unanimously upheld a
New York lower court’s vacatur of an arbitrator’s award
of sanctions against Jack J. Grynberg (“Grynberg”) in Jack
J. Grynberg v. BP Exploration Operating Co.! That article,
entitled “Step Back in Time: Curtailing Arbitrators” Au-
thority to Award Sanctions,” was published in the New
York Law Journal and related to the vacatur of the arbitra-
tor’s award of sanctions against Grynberg (hereinafter,
the “Sanctions Issue”).2 This article will explain why the
First Department was wrong again in 2015 when it unani-
mously affirmed a lower court’s decision in the same case
but on a different issue (hereinafter, the “Signature Bonus
Issue”).3

The Sanctions Issue and the Signature Bonus Issue
were only 2 of the 13 issues that were resolved in arbitra-
tions that Grynberg commenced in 2002 against a subsid-
iary of BP, p.l.c. (“BP”) and Statoil ASA (“Statoil”) pursu-
ant to the terms of two identical settlement agreements
that Grynberg entered into with each of those companies
in 1999. Until recently, the court records in this case were
not publicly available because they were filed under seal
by the New York courts. However, as a result of a Sep-
tember 8, 2016, decision of the U.S. District Court for the
District of Columbia (the “DC Case”),* all of the relevant
documents that were filed under seal are now publicly
available on Pacer as Exhibits in the DC Case (DC Court
Index No. 1:08-cv-00301). Thus, the whole story of this
case, which Grynberg characterized in his Declaration in
the DC Case as “The 13-Year Arbitration from Hell,” can
now be told.

The Factual Background and History of the
Signature Bonus Issue

The key player in this marathon arbitration was,
and still is, Jack J. Grynberg, a geologist and professional
engineer who amassed a multimillion dollar fortune in
the oil and gas business.”> Grynberg, who speaks Russian
fluently, developed a relationship with Kazakh President
Nursultan Nazarbayev when Grynberg hosted him on
a tour of the United States. Grynberg then brokered an
agreement between the Republic of Kazakhstan and a
consortium of seven international oil and gas companies,
one of which was BP, whereby the consortium obtained
valuable rights to develop oil and gas reserves in the
Kashagan Field in the Caspian Sea area of Kazakhstan.
Pursuant to the agreement with the Kazakh government,
BP, as well as the other members of the consortium, was
required to make payments to the government of Ka-
zakhstan in the nature of an up-front license fee (referred

to as “Signature Bonuses”) in connection with obtaining
those development rights.

In 1993, Grynberg sued BP in the U.S. District Court
for the Southern District of New York, claiming that BP
breached a 1990 agreement to pay him a carried interest
in the profits it would earn as a member of the consor-
tium. That lawsuit was settled in 1996 through a media-
tion in which Stephen A. Hochman (“Hochman”), a
well-known and highly regarded arbitrator and mediator,
served as the court-appointed mediator. The substan-
tive terms of the settlement were set forth in a two-page
handwritten preliminary settlement agreement (PSA) that
provided that the parties would embody those substan-
tive terms in a definitive settlement agreement that was
to be based on a similar settlement agreement that Gryn-
berg previously entered into with another member of
the consortium. At the request of both parties, Hochman
agreed to serve as the sole arbitrator to resolve any and
all disputes that may have arisen under the PSA or the
definitive settlement agreement pursuant to the following
provision in the PSA:

Any dispute hereunder or as to the terms
of the definitive settlement agreement
shall be resolved in accordance with NY
law by binding arbitration in NYC before
Stephen A. Hochman in accordance with
the commercial arbitration rules of the
American Arbitration Association.®

In January 1999, after lengthy negotiations, the parties
reached agreement on the terms of a definitive settlement
agreement. Because Statoil was the beneficial owner of
one-third of BP’s one-seventh (i.e., 14.28%) interest in the
consortium, there were two identical settlement agree-
ments, one with BP relating to its two-thirds share of
their total one-seventh interest in the consortium, and the
other with Statoil relating to its one-third interest. Thus,
BP owned a 9.52% interest in the consortium, and Statoil
owned a 4.76% interest.

NorMAN SoLovAY graduated from Columbia Law School, where

he was an editor of the Law Review, and thereafter served as Law
Secretary to then-Justice Charles Breitel and, for many years, chaired
and expanded the Litigation Department of a distinguished law firm.
Currently, as the principal shareholder of the Solovay Practice, he
describes himself as a “reformed litigator.” He has authored several
books and numerous articles on alternative dispute resolution and
organized a group of mediators to spread his belief that disputes
should be mediated and, if necessary, arbitrated whenever possible
rather than trying them in court.
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The Signature Bonus Issue arose because the settle-
ment agreements provided that Grynberg was entitled
to a 15% carried interest in the net profits that each of
BP and Statoil earned from being members of the con-
sortium. The settlement agreements also provided that
BP’s and Statoil’s net profits were to be determined by an
independent auditor. The independent auditor confirmed
that the Signature Bonuses were paid via a wire transfer
from BP’s bank account and thus treated them as an ex-
pense in the computation of BP’s net profits. However,
Grynberg argued to the auditor that the Signature Bonus
payments should not be treated as costs in calculating his
15% share of BP’s net profits (even if those payments rep-
resented actual costs that reduced BP’s profits) because
the wire transfer payments were made to an intermedi-
ary and then remitted to Kazakh government officials
instead of the government of Kazakhstan, thus constitut-
ing bribes that violated the U.S. Foreign Corrupt Practices
Act. After the auditor rejected Grynberg’s argument, he
made the same argument to Hochman, who also rejected
it, stating in what was denominated his Final Decision
and Award (the “2010 Original Award”) that:

If it were not for those Signature Bonus
payments (whether they were legal or
illegal), BP, as well as Statoil and the
other members of the Consortium, may
not have had the opportunity to earn the
profits they derived from their participa-
tion in the Consortium. Because 15% of
BP’s profits, as well as 15% of Statoil’s
profits, inured to the benefit of Claimants
(a total of over $40,000,000), Claimants
would not have suffered any damages
even if the Signature Bonus payments
could be proven to have been illegal
bribes.

Simply put, Claimants request for an
evidentiary hearing on the bribery issue
was denied because the issue of whether
the Signature Bonuses were or were not
bribes is not a relevant issue. The rel-
evant issue is whether the independent
auditor was wrong to deduct them in his
calculation of BP’s Net Sales Proceeds.
The auditor cannot decide the issue of
whether the Signature Bonus payments
violated the U. S. Foreign Corrupt Prac-
tices Act, but he can decide whether the
payments should be deducted in com-
puting BP’s Net Sales Proceeds, and he
did decide that issue.’

The 2010 Lower Court Decision on the Signature
Bonus Issue

Supreme Court Justice Jane S. Solomon vacated Ho-
chman’s award of sanctions against Grynberg in her deci-

sion dated December 8, 2010,8 on the ground that arbitra-
tors have no power to award sanctions under New York
law, which, as indicated in the above-referenced New York
Law Journal article, ignored the applicable and controlling
Federal Arbitration Act. However, Justice Solomon con-
firmed Hochman’s award on the Signature Bonus Issue,
stating:

Based on his determination that the sole
relevant issue was whether BP paid the
signature bonuses, he confirmed the
auditor’s findings without pursuing the
avenue of inquiry that the petitioners
wanted. This determination does not
violate any public policy concerns. Simi-
larly Hochman'’s denial of the evidentiary
hearing and his discussion of the proper
standard for burden of proof are irrel-
evant to his reliance on the fact that the
payments were made.®

The Appellate Division Overturns the Lower
Court’s Decision on the Signature Bonus Issue

On February 21, 2012, the First Department over-
turned Justice Solomon’s confirmation of Hochman'’s
award on the Signature Bonus Issue, stating:

The arbitrator’s failure to determine the
nature of the disputed payment warrants
the vacatur of award four. Petitioners
claim that this payment constituted a
bribe. Respondents assert it was a bona
fide cost of doing business. We remand
for the arbitrator to determine the nature
of the payment. Contrary to the arbi-
trator’s finding, deducting a payment
intended to be a bribe to a public official
is unenforceable as violative of public
policy.*°

The Arbitrator’s Dilemma

The Appellate Division’s remand of the Signature Bo-
nus Issue to Hochman ordering him to decide whether or
not BP’s Signature Bonus payment was a bribe faced him
with a dilemma because he believed—correctly—that the
decision was wrong. What some would consider the easy
and safe choice for him would have been to follow the
instructions of the First Department and hold evidentiary
hearings on the bribery issue even though he and the
independent auditor previously determined the issue to
be irrelevant in the context of computing BP’s net profits.
However, as the arbitrator noted in what was denominat-
ed his Decision and Award after Remand (the “2013 New
Award”), that safe choice would have been inconsistent
with his ethical duties as set forth in Cannon LA of the
Code of Ethics for Arbitrators in Commercial Disputes,
which states:
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An arbitrator has a responsibility not
only to the parties but also to the process
of arbitration itself, and must observe
high standards of conduct so that the in-
tegrity and fairness of the process will be
preserved.!!

Before issuing his 2013 New Award, the arbitrator
sent the parties a draft in which he explained why he
believed holding the hearings ordered by the First De-
partment would be inconsistent with his ethical duties.
He noted in that New Award that he had received a list
of the numerous non-parties whom Grynberg stated
he would subpoena to testify and a list of the extensive
documents that he would subpoena from those parties in
his attempt to prove his claim that the Signature Bonus
payments were bribes.!? Hochman also explained that
holding such extensive hearings on the bribery issue
would result in interminable delay and substantial cost
and expense to the parties inconsistent with the goal of
arbitration, which is for the arbitrator to decide all issues
in accordance with applicable law but in a quicker, less
costly and more efficient process than litigation.*

After the parties received Hochman'’s draft of the
2013 New Award, BP and Statoil proposed a solution
to his dilemma that would not be inconsistent with his
ethical duties, namely to summarily dismiss the Signa-
ture Bonus bribery claim because it was not a plausible
one under the federal pleading standard announced by
the U.S. Supreme Court in Igbal v. Ashcroft, 556 U.S. 662
(2009).1* They argued that the bribery claim was im-
plausible because the FCPA criminal indictment of the
intermediary who allegedly transmitted the Signature
Bonus payments to the Kazakh government officials was
dismissed. Hochman rejected that proposal because an
award based on such a summary dismissal could risk
being vacated because it would deprive Grynberg of the
opportunity to prove his bribery claim and thus might
constitute a refusal to hear evidence pertinent and mate-
rial to the controversy—a statutory ground for vacatur
under Section 10 of the FAA.*®

Hochman could have resolved the arbitrator’s di-
lemma by taking the easy way out by complying with the
First Department’s remand order. He would thus have
been paid his hourly rate to hold extensive evidentiary
hearings on the bribery issue even though it is unlikely
that Grynberg would be able to meet his burden of proof
that the wire transfers from BP’s bank account ultimately
went to Kazakh government officials instead of the gov-
ernment of Kazakhstan. However, Hochman, in rejecting
that easy way out, explained in his 2013 New Award that:

In furtherance of my ethical responsibil-
ity to the process of arbitration, I must
respectfully refuse to comply with the
First Department’s Remand Order to
determine the nature of the Signature
Bonus payments. That is because the

remand was based on the Court’s errone-
ous holding in reliance on one of New
York’s two non-statutory grounds for
vacating an arbitral award rather than on
the only non-statutory ground for vacat-
ing an arbitral award under the FAA,
which is manifest disregard of the law, a
much stricter standard than either of the
New York standards.*®

Grynberg’s Belated and Untenable Bias Claims

When the First Department overturned Justice Solo-
mon’s lower court decision confirming Hochman’s deci-
sion on the Signature Bonus Issue, Grynberg went back to
the lower court and claimed, for the first time, that Hoch-
man should be removed for bias. On March 12, 2012, soon
after the First Department issued its February 21, 2012,
decision ordering Hochman to hold evidentiary hearings
on the bribery issue that he previously ruled in 2010 was
irrelevant, Grynberg made a motion to the lower court
to remove Hochman for bias.!” Undoubtedly, Grynberg
made this belated bias claim because he knew perfectly
well that Hochman would, as a matter of principle, rule
the same way on the Signature Bonus Issue after the First
Department remanded that issue to him in 2012 as he did
in his 2010 Original Award.

After his first belated attempt to remove Hochman for
bias was denied, the ever persistent Grynberg made many
additional attempts, all of which were also unsuccess-
ful. His fifth failed attempt was in an appeal to the First
Department on December 11, 2012. However, the First De-
partment held that “by failing to make any argument as to
the arbitrator’s alleged partiality during the confirmation
proceeding [in 2010 before Justice Solomon], petitioners
waived that challenge.” The First Department also noted
that it found “petitioners’ contention that the arbitrator
exhibited either actual bias or the appearance of bias [to
be] without merit.”18

Because Hochman made the same ruling on the Sig-
nature Bonus Issue in his 2013 New Award as he did in
his 2010 Original Award, Grynberg went back to the low-
er court, this time before Supreme Court Justice Cynthia
S. Kern, with motions to vacate the 2013 New Award and
remove Hochman as the arbitrator because he refused to
follow the First Department’s remand order to hold hear-
ings on the bribery issue. Grynberg’s application included
a motion that Hochman be replaced by a three person
AAA arbitration panel because the Settlement Agree-
ments provided an AAA panel be substituted for Hoch-
man if he is “unable or unwilling to serve.”*?

Justice Kern’s April 2014 Decision on the
Signature Bonus Issue

On April 2, 2014, Justice Kern granted Grynberg’a
motions to vacate the 2013 New Award, remove Hochman
as the decider of the Signature Bonus Issue and substitute

14
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a new three person AAA arbitration panel to decide that
issue.?® That April 2014 decision related only to the Signa-
ture Bonus Issue in the arbitration that was the subject of
the 2010 Original Award (the “First Arbitration”), which
related to the audit that determined BP’s net profits. Be-
cause the audit by the independent auditor to determine
Statoil’s net profits had not been completed when the
2010 Original Award was issued, the parties had agreed
that any claims or issues that may arise relating to the
Statoil audit would be resolved in a separate arbitration
(the “Statoil Arbitration”).! Although the Statoil audit
involved the same Signature Bonus Issue that the arbitra-
tor decided in the First Arbitration, it also involved sev-
eral other important issues relating to the computation of
Statoil’s net profits.

Justice Kern explained that her decision to remove
Hochman in the First Arbitration was not based on bias
but rather on her conclusion that he exceeded his pow-
ers, stating that “the arbitrator exceeded a specifically
enumerated limitation on his powers when he issued the
New Award . . .[and] explicitly failed to follow the unam-
biguous directive of the First Department that he make
a determination as to whether the signature bonus pay-
ment was a bribe.”?? Although noting that it is “within a
court’s discretion whether to remit an arbitration matter
to the same or a different arbitrator,” Justice Kern based
her decision to remit the Signature Bonus Issue to the
AAA panel on the fact that Hochman made it clear in his
2013 New Award that, if she remitted the matter to him,
he would comply with his ethical obligation to avoid the
unnecessary costs, expenses and delay that would ensue
if he were to comply with the First Department’s direc-
tion to hold hearings on the bribery issue that he previ-
ously ruled was irrelevant.??

Hochman'’s Rejection of Grynberg’s Request to
Recuse Himself in the Statoil Arbitration

Soon after Justice Kern issued her April 2014 decision
removing Hochman as the decider of the Signature Bonus
Issue in the First Arbitration, Grynberg requested that
Hochman recuse himself as the arbitrator in the Statoil
Arbitration, although it was well under way and close to
a decision. In an April 21, 2014, email response to that re-
quest, Hochman gave the following reasons for refusing:

Although I have not finally ruled on

any of the claims asserted in the Statoil
Arbitration, I have devoted a substan-
tial amount of time in considering the
extensive briefs submitted by the parties
and in drafting and sending the parties

a tentative award on several of those
claims. In your 9-page letter dated July 2,
2013, you summarized the voluminous
exchanges of emails, letters and other
documents and communications relating
to the issues in the Statoil Arbitration,

including some new issues that you had
properly raised. That letter also pointed
out that you had brought to my attention
and convinced me that Statoil’s $60,253
breach of contract claim was time barred
under CPLR § 215, thus requiring Statoil
to resort to an equitable estoppel argu-
ment in its attempt to collect its claim for
arbitration fees against Claimants relat-
ing to the First Arbitration. It would be
unfair to both parties if I were to shirk
my responsibilities by requiring them to
start over with a new panel of three arbi-
trators, especially after so much time and
money has already been invested in this
Statoil Arbitration.?*

The Arbitrator Explains Why He Should Not Be
Removed in the Statoil Arbitration

On April 25, 2014, Hochman sent a six-page email
memorandum to all parties that, in addition to supple-
menting the reasons he believed Justice Kern’s April 2014
Decision was wrong and that his 2013 New Award should
be reinstated, explained why it would also be wrong for
her to remove him in the Statoil Arbitration.?> After re-
minding the parties that he was not charging arbitration
fees for the time he spent in researching and writing the
“legal briefs” in his 2013 New Award and his subsequent
emails to the parties, Hochman explained what he viewed
as his ethical duties to the arbitration process as follows:

I believe my ethical duty to the arbitra-
tion process includes doing whatever I
can to enhance the reputation of the New
York courts for expertise in commercial
matters and for making legally correct
decisions on arbitration issues. The e-mail
that I sent to all counsel on September 27,
2012, referring to the Solovay [New York
Law Journal] Article was motivated sole-
ly by my duty to the arbitration process
and desire to increase the likelihood that
the Court of Appeals will correct what

I believe was the First Department’s er-
roneous decision relating to the Sanctions
Award.

My primary duty as an arbitrator is to
correctly decide all claims presented to
me, based on the applicable law (which
includes the FAA to the extent appli-
cable), and to do so as impartially and
objectively as would an ideal judge who
always made the right decision. As the
Original Award made clear, I decided all
of the 13 arbitration claims based solely
on the applicable law even though the
Arbitration Agreement incorporated the
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AAA’s Rules that empowered me to
grant remedies that exceeded the reme-
dies that a court could grant. Because the
Settlement Agreements did not provide
for attorneys’ fees to a prevailing party,

I denied Respondents” motions for at-
torneys’ fees (which aggregated approxi-
mately $14 million) even though I had
the authority to award them pursuant to
the AAA Rules.

Although I did not award Respondents
$14 million in attorneys’ fees, I awarded
them a total of $3 million in sanctions
against Grynberg individually, who rep-
resented himself in the arbitration pro se,
because it approximated the attorneys’
fees incurred by Respondents in defend-
ing against Grynberg’s claims that I
found were not made in good faith. The
fact that my decision on the legal fee is-
sue was helpful to Claimants is as irrele-
vant as the fact that my advising the par-
ties of the Solovay Article might be help-
ful to Respondents. As Justice Solomon
noted, “Hochman had the discretionary
power to award costs and attorneys’ fees
(Award, 24). He affirmatively elected to
not use that power ... .”

Notwithstanding the fact that the AAA
Rules incorporated in the Arbitration
Agreement gave me the power to grant
any remedy or relief that I deemed just
and equitable, even if it exceeded the
power that the law gives to judges, I did
not exercise that power because I believe
that most parties who agree to arbitra-
tion, including the parties to this arbitra-
tion, do not want arbitrators to disregard
the law and decide issues based on their
own subjective notions of justice and eq-
uity rather than on the objective and thus
predictable standards of the applicable
law that courts are required to follow.
When the parties agreed to name me as
their sole arbitrator of any and all future
disputes, they evidenced their intention
to have me make a final and binding
decision based on the applicable law—
i.e., their intent was to choose arbitration
instead of litigation, not arbitration and
litigation.

To increase the likelihood that I will de-
cide all legal issues correctly, my practice
is, and has been in this arbitration, to let
the parties know which way I am lean-
ing on an issue in order to give the party

that I am leaning against an opportunity
to convince me that my tentative posi-
tion is not correct. Thus, before issuing a
final award, I send the parties a draft of
my proposed award to give them an op-
portunity to suggest corrections or argue
against my tentative decision on any is-
sue. Not only does that minimize the risk
that I may make an incorrect ruling, it
also saves the parties time and expense
by focusing them on the issues that I con-
sider relevant to my goal to make a legal-
ly correct decision. Also, in the interest of
complying with the intentions and needs
of the parties for an efficient arbitral pro-
cess as well as legally correct decisions, I
refuse to permit evidentiary hearings on
irrelevant issues or depositions to hear
testimony that could more efficiently be
heard at a hearing.?®

In support of his duty to keep the arbitral process ef-
ficient, Hochman also explained his reluctance to order
depositions in arbitrations after Grynberg, representing
himself pro se, made numerous requests to take the depo-
sitions of various witnesses.?” In an email response to one
of Grynberg’s requests (copied to all parties), Hochman
stated that:

[D]epositions are not appropriate in arbi-
tration except in unusual circumstances
(e.g., where a witness may die before

a hearing can be scheduled) . . . ,[and]

the proper forum to present evidence

in arbitration is in an evidentiary hear-
ing at which the arbitrator can keep the
questioning focused on the relevant is-
sues in an attempt to keep the arbitration
process efficient. Depositions are not only
duplicative of the evidence that can be
obtained at a hearing, they can lead to
costly discovery disputes and lengthy un-
focused questioning (and sometimes even
witness harassment) that is inconsistent
with the goal that arbitration should be
more efficient than litigation.?®

It is ironic that, but for Hochman’s view of his ethi-
cal duties to the arbitration process, Grynberg could have
been required to pay BP and Statoil a total of $14 million
in legal fees instead of only $3 million in sanctions. Thus,
Hochman’s decisions, which led to his removal as the ar-
bitrator in that case, might well come under the heading
of “no good deed shall go unpunished.”

Justice Kern'’s July 2014 Decision in the Statoil
Arbitration

After Hochman refused to recuse himself from the
pending Statoil Arbitration, Grynberg moved to (1) re-
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open Justice Kern’s April 2014 proceeding, (2) disqualify
Hochman from any further participation in the Statoil
Arbitration, (3) consolidate the Statoil Arbitration with
the First Arbitration and (4) discharge Hochman from
participation as an arbitrator in any of the parties existing
or future disputes.

On July 17, 2014, Justice Kern granted Grynberg’s
motion to consolidate the pending Statoil Arbitration
with the First Arbitration so that the same AAA arbitra-
tion panel that would decide the Signature Bonus Issue
in that completed arbitration would also decide the same
issue in the pending Statoil Arbitration. Although the
Signature Bonus Issue was only one of the many issues
in the Statoil Arbitration, Justice Kern noted that it was
the most significant dollar issue in that arbitration and
that the settlement agreements did not contemplate “two
separate arbitrations to be conducted before different
arbitrators.” Thus, there was no provision “which would
allow Mr. Hochman to be the arbitrator on some issues
but not on others.”?

Despite the fact that Grynberg’s motion was to re-
move Hochman as the arbitrator in all future as well as
existing disputes, Justice Kern granted this motion to dis-
charge Hochman only from participation in the parties’
existing disputes. She refused to make any ruling “with
respect to any future disputes between the parties which
do not yet exist as such a ruling would constitute an advi-
sory opinion which this court is not willing to render.”3°

The First Department Unanimously Affirms Both
of Justice Kern’s 2014 Decisions

On April 16, 2015, the First Department unanimously
affirmed Justice Kern’s April 2014 and July 2014 decisions
because the arbitrator failed to follow the “clear direc-
tive” of the Court’s 2012 order to determine whether the
Signature Bonus payments were bribes. Notwithstand-
ing the fact that the Statoil Arbitration involved several
significant issues in addition to the Signature Bonus Issue
and was almost completed, the First Department con-
firmed Justice Kern’s consolidation of the Statoil Arbitra-
tion with the First Arbitration, noting that “Statoil did not
meet its burden to show that consolidation would preju-
dice its substantial rights.”3!

What the First Department’s 2015 Decision Got
Wrong

Despite the fact that (1) arbitration is a creature of
contract, (2) arbitrators have an ethical duty to the pro-
cess of arbitration as well as to the parties and (3) the
FAA pre-empts state arbitration law that permits an arbi-
trator’s award to be vacated on a non-statutory ground
other than manifest disregard of the law, the First Depart-
ment’s unanimous confirmation of Justice Kern’s deci-
sions on the Signature Bonus Issue assumed that the First
Department had the power to do the following;:

(1) Override the parties” arbitration agreement by
limiting the broad powers that the parties gave their cho-
sen arbitrator, including the power to exclude evidence
on a factual issue that he determined was irrelevant to the
issue in dispute, by ordering him to hold hearings on that
irrelevant issue that would have resulted in additional
and unnecessary delay and costs to the parties;

(2) Vacate the award of the arbitrator based on a non-
statutory ground for vacatur that is available only where
the dispute has no effect on interstate commerce (such
as disputes under a collective bargaining agreement be-
tween a New York employer and a New York union); and

(3) Remove the parties’ chosen arbitrator because he
followed the parties” order to decide the dispute in accor-
dance with applicable law instead of following the First
Department’s order which was based on New York arbi-
tration law, which is inconsistent with and hostile to the
pro arbitration policy of the FAA.

BP and Statoil’s Motions For Leave to Appeal to
the New York Court of Appeals

On September 1, 2015, the Court of Appeals dis-
missed (but did not deny) the motions of BP and Statoil
for leave to appeal the First Department’s unanimous
2015 decision because, under the New York Constitution,
the Court of Appeals does not have jurisdiction to grant
leave to appeal until all issues between the parties have
been finally decided. Although it had been finally decided
that an AAA panel will be substituted for Hochman as the
decider of all existing disputes, the Signature Bonus Issue
of whether Grynberg is entitled to additional profit pay-
ments from BP and Statoil will not be decided until the
AAA panel decides that issue.

Irrespective of how the AAA panel decides the Signa-
ture Bonus Issue, once that issue is finally decided, then,
and only then, will the Court of Appeals have jurisdiction
to grant a motion by BP and/or Statoil for leave to appeal
the decisions of the First Department on both the Sanc-
tions Issue and the Signature Bonus Issue, the only clearly
existing issues between the parties. However, there are
significant dollar amounts at stake in those two issues. As
noted above, the arbitrator’s award of sanctions against
Grynberg in favor of BP and Statoil totaling $3,000,000
was reversed. Also, $4,166,667 is at stake depending on
the outcome of the Signature Bonus Issue (which is 15%
of the $27,777,778 in Signature Bonus payments made
by BP on behalf of itself and Statoil), two-thirds of which
($2,777,778) were treated as expenses of BP and one-third
of which ($1,388,889) as expenses of Statoil).

Grynberg’s DC Folly

In Grynberg’s December 29, 2015, motion to the U.S.
District Court for the District of Columbia he argued
in his Declaration that the DC Court should decide the
Signature Bonus Issue instead of an AAA panel because,
since he is the key fact witness who can prove that the
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Signature Bonus payments were bribes and, because he
was then 84 years old, he might not live long enough to
prove his bribery claim in the AAA arbitration. On Sep-
tember 8, 2016, the D.C. Court issued a 22-page decision
dismissing Grynberg’s motion to reopen that Court’s
2008 decision that the Signature Bonus Issue should be
decided by the arbitrator. Although Grynberg moved

to appeal the D.C. District Court’s decision to the D.C.
Circuit Court of Appeals, that appeal was dismissed on
January 30, 2017, based on a stipulation of all parties.

When and How Will This Story End?

It is now more than two years after Grynberg made
his motion to the D.C. Court, but it is not yet known
when the proceedings before the AAA arbitration panel
will begin or what the outcome will be, assuming it fol-
lows Justice Kern’s unanimously confirmed order that
the AAA panel should decide all existing issues, pres-
ently the Sanctions Issue and the Signature Bonus Issue.
We can only guess how long that arbitration will take,
and it would not be surprising if the losing party on
those significant dollar issues moves to vacate the AAA
panel’s award in favor of the winner, in which case it
may be a long time before both of those issues are finally
decided—a condition that must be met before the Court
of Appeals will have jurisdiction to grant or deny leave
to appeal the unanimous and erroneous 2012 and 2015
decisions of the First Department.

There is also the possibility that the parties may
decide to settle their existing disputes, either prior to or
during the AAA arbitration proceeding, in which case
the Court of Appeals will never get an opportunity to
correct the errors of the First Department, which signals
that New York courts are hostile to arbitration and un-
willing to enforce arbitration agreements in accordance
with their terms. This may be a wakeup call to amend the
New York State Constitution to give the Court of Appeals
jurisdiction to grant leave to appeal a final decision on
any issue that has been finally decided by the appellate
court even if there remains issues that have not yet been
finally decided.

It is ironic that if the First Department had, in its
2012 decision, unanimously confirmed, instead of having
unanimously overturned, Justice Solomon’s 2010 deci-
sion confirming Hochman’s decision on the Signature
Bonus Issue in his 2010 Original Award that held the
bribery issue was irrelevant, the Court of Appeals would
have had jurisdiction to grant leave to appeal the First
Department’s erroneous 2012 unanimous decision con-
firming Justice Solomon’s vacatur of Hochman’s sanc-
tions award.??

Hopefully, Mr. Grynberg and all others having an in-
terest in the outcome of this case will live long enough to
see how this story ends.
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New York High Court Adopts Unconscionability Standard
to Overcome Statute of Frauds

By Karen E. Clarke

In In re Estate of Hennel, the N.Y. Court of Appeals,
ruling on a matter of first impression, established a strin-
gent “unconscionability” standard applicable when a
party seeks to use the promissory estoppel doctrine to
overcome the statute of frauds.! The lower courts had
been applying this standard inconsistently and, in some
cases, more expansively than the Court of Appeals con-
sidered appropriate. Accordingly, the Court took the op-
portunity to instruct that promissory estoppel is a rare
exception to the statute of frauds that may only be in-
voked in cases involving true unconscionability, not mere
injustice or unfairness.

Proceedings Below

In re Estate of Hennel involved a petition by two
grandsons of the decedent to require the estate to pay off
a mortgage loan taken by the decedent in 2001, secured
on an apartment building property the decedent then
owned. In 2006, the decedent and the grandsons agreed
that the grandsons would take over ownership and man-
agement of the property, and the decedent orally prom-
ised that he would direct his estate to satisfy the balance
of the mortgage debt upon his death. To effectuate this
agreement, the decedent simultaneously executed (1) a
warranty deed that conveyed the property (but not the
mortgage) to the petitioners while reserving a life estate
to himself, and (2) a will that specifically directed that
the mortgage on the property be paid from the assets of
his estate. In 2008, however, the decedent executed an-
other will that did not contain that specific direction but
did generally direct payment of “any and all just debts”
as soon as practicable after his death; yet he assured
the grandsons that there had been “no change” in their
agreement regarding the property.

The decedent died in 2010, and the grandsons filed
a petition pursuant to Surrogate’s Court Procedure Act
(SCPA) 1809 to determine the validity of their claim
against the estate for satisfaction of the mortgage loan.
They asserted causes of action for breach of contract and
promissory estoppel based upon the 2006 agreement,
and sought a ruling that the estate was required to sat-
isfy the mortgage loan as a “just debt” under the 2008
will. The respondent executor asserted that the dece-
dent’s alleged oral promise to direct his estate to pay off
the mortgage loan upon his death was not enforceable
under the statute of frauds because it was not in writ-
ing,? and the decedent’s 2006 will could not satisfy the
requirement of a writing because it was incomplete and
was revoked in 2008.

On the parties’ cross-motions for summary judgment,
the Surrogate’s Court concluded that a binding agree-
ment was reached in 2006 and that the respondent should
not be able to avoid that agreement through the statute
of frauds. Given that the petitioners had performed the
agreed management and maintenance duties without
compensation for four years in reliance on the decedent’s
promise to have his estate pay the mortgage debt, the
court held that this case fell “squarely within that limited
class of cases where promissory estoppel should be ap-
plied to remedy a potential injustice,” and accordingly
granted summary judgment to petitioners.?

A divided Appellate Division affirmed, concluding
that the elements of promissory estoppel were met and
that the respondent was properly estopped from invoking
the statute of frauds defense because it “would wreak an
unconscionable result in this case.”

Court of Appeals Majority Establishes
Unconscionability Standard

The Court of Appeals (5-1) reversed, holding that
petitioners could not rely on the promissory estoppel doc-
trine because application of the statute of frauds would
not inflict an unconscionable injury upon petitioners. The
majority decision, by Judge Eugene Fahey, began by an-
nouncing that the Court was now adopting the principle,
which it had not previously expressly recognized, that the
statute of frauds could be overcome through a showing
of promissory estoppel and unconscionable injury. After
discussing the policy rationales behind this doctrine, the
Court established a general rule that “where the elements
of promissory estoppel are established, and the injury to
the party who acted in reliance on the oral promise is so
great that enforcement of the statute of frauds would be
unconscionable, the promisor should be estopped from
reliance on the statute of frauds.”’

The Court specifically rejected the commonly cited
standard of the Restatement (Second) of Contracts § 139
to the extent that it “permits circumvention of the statute
of frauds where mere ‘injustice’ not rising to the level of
unconscionability would result.”® To define unconsciona-
bility, the Court looked to the general definition of an un-
conscionable contract—one where the inequality was “so
strong and manifest as to shock the conscience and con-
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found the judgment of any person of common sense”—
and instructed that the standard to avoid the statute of
frauds “must be equally demanding, lest the statute of
frauds be rendered a nullity.”’

Applying this demanding standard, the Court held
that petitioners did not demonstrate an unconscionable
injury sufficient to estop respondent’s reliance on the
statute of frauds. Although petitioners had performed
their end of the bargain for four years, they were not
forced to expend any personal funds to pay the mortgage
or to manage or maintain the property, or to sacrifice
other responsibilities or opportunities. Petitioners” argu-
ments that they were misled by the decedent in 2008 and
were unfairly denied the full benefit of their oral bargain
(receiving only $150,000 in equity in the property instead
of the full $235,000 equity they were promised), also did
not suffice. The Court explained that whenever an oral
agreement is rendered void by the statute of frauds, one
or both parties will be deprived of the benefit of their
oral bargain, and some unfairness will typically result,
but “what is unfair is not always unconscionable.”?

and must be paid by the Estate pursuant to Article First
of the 2008 Will.”!2 The Surrogate’s Court rejected respon-
dent’s argument that EPTL 3-3.6 (which provides gener-
ally that encumbrances on a decedent’s property are not
chargeable against assets of decedent’s estate) effectively
removed the mortgage from the will’s provision for the
payment of debts. Section 3-3.6, by its explicit language,
only applies when the property is “specifically disposed
of by will or passes to a distributee” in intestacy, whereas
the property here had been conveyed to the petition-

ers by deed four years prior to the decedent’s death and
never became part of his estate. The Surrogate’s Court
concluded,

Since the Petitioners did not assume the
mortgage when accepting title to the
property, and the Note that the Decedent
gave to Trustco Bank is a ‘just debt’ of
the Decedent, the Estate is obligated to
pay the outstanding balance of the Note,
which would in turn discharge the mort-
gage on the property.'?

“The Court of Appeals (5-1) reversed, holding that petitioners could not rely
on the promissory estoppel doctrine because application of the statute of
frauds would not inflict an unconscionable injury upon petitioners.”

The Court held that, to avoid severely undermining
the statute of frauds, unconscionability will be found
only when application of the statute of frauds would ren-
der “a result so inequitable and egregious ‘as to shock the
conscience and confound the judgment of any person of
common sense.””” Finding no such unconscionable result
here, the Court reversed the Appellate Division’s order
and directed that respondent’s motion for summary
judgment dismissing the petitioners’ claim be granted.!?

Dissent Focuses on Distinct “Just Debts” Issue

In his dissenting opinion, Judge Rowan Wilson fully
agreed with the majority’s conclusions regarding the un-
conscionability standard and petitioners’ failure to meet
it. He dissented only as to the result, stating that instead
of reversal, the matter should be remitted to the Appel-
late Division for resolution of the Surrogate’s Court’s
alternative holding that decedent’s estate was obligated
to satisfy the mortgage as a “just debt” of the decedent,
which the Appellate Division had not addressed.!!

The Surrogate’s Court had ruled that “despite the
omission from the Decedent’s 2008 Will of the language
contained in Article Fifth of his 2006 Will, the Court finds
that the mortgage debt is a ‘just debt’ of the Decedent

The Appellate Division did not decide the “just debt”
issue, apparently deeming it unnecessary in light of its
conclusion that the Surrogate’s Court had the authority
to direct the estate to pay the mortgage debt as a “valid
claim against the estate” based on promissory estoppel.!*

In the Court of Appeals, as dissenting Judge Wilson
explained, “The parties did not brief or argue the ‘just
debts’ issue..., so the Surrogate Court’s determination
remains law of the case, meaning we cannot reverse and
order judgment for respondent. The correct result here
should be to remit the matter to the Appellate Division to
determine the ‘just debts’ issue.”!® Thus, the dissenting
judge believed that the question whether the decedent’s
mortgage debt owed to the bank was a “just debt” pay-
able by the decedent’s estate was distinct from, and not
necessarily dependent upon, the question whether the
petitioners had a legally enforceable contract with the de-
cedent. The dissent acknowledged the possibility that the
Surrogate’s Court, with its broad equitable authority un-
der SCPA 201, could deem the bank loan a “just debt” that
was required to be paid under the will’s terms regardless
of the legal unenforceability of the decedent’s agreement
with the petitioners.'¢
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The majority, in contrast, viewed the Surrogate’s
Court’s “just debt” ruling as dependent upon its find-
ing that the decedent was bound by the oral agreement.
Thus, the majority believed that to remit for further
consideration of the “just debt” issue would be “inconsis-
tent” with the Court’s holding that the decedent was not
bound by the oral bargain. The majority also noted that
neither party had raised any argument on the “just debt”
issue in the Court of Appeals.!”

Conclusion

In In re Estate of Hennel, the New York Court of Ap-
peals provided a helpful clarification of the demanding
unconscionability standard that must be met to avoid
the statute of frauds on promissory estoppel grounds.
Although the issue arose in an estate case, this instructive
ruling will presumably govern all commercial cases. In
estate cases, as the dissenting judge noted, there is an ad-
ditional lingering question regarding the extent to which
a Surrogate’s “just debt” determination may be analyti-
cally distinct from a determination of the legal enforce-
ability of an oral promise.
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Online Dispute Resolution: The “New Normal”

By Marcy Einhorn

It may come as a surprise that online dispute resolu-
tion has been around for more than 20 years. Described
as “the application of information and communications
technology to the practice of dispute resolution,”* this
digital technology emerged in the U.S. in the 1990s “in
tandem with the proliferation of e-commerce.”?

The first players in the field were some of the big on-
line retailers that most of us are very familiar with now:
eBay and Paypal are the best examples. Early on these on-
line vendors realized that they needed a means of resolv-
ing disputes involving small amounts of money between
parties who were separated by great distances.

An early designer of these dispute resolution pro-
grams, Modria, Inc., spearheaded by tech guru Colin
Rule, launched a quick, easy, low-cost dispute resolution
model, using automation, that is capable of handling mil-
lions of disputes seemingly effortlessly.

eBay, Paypal and other large online retailers quickly
realized that a low-cost means of resolving customer dis-
putes would be a key component to the growth of online
retail. They didn’t waste any time in launching platforms
that were user friendly and were programmed to be neu-
tral, providing the parties with human input if the online
process proved less than satisfactory.

As successful as the ODR process has been for big
online retailers, the road to online dispute resolution was
quite a rocky one at first.> Computer mediated disputes
when first created were thought to dehumanize commu-
nication and create a shortcut to problem solving that was
only for the wealthy.*

However, since its first appearance, online dispute
resolution has expanded rapidly with the increased
digitization of society.> Today, online dispute resolution,
or ODR, has taken off, with thousands of ODR neutrals
and supporting technicians, designers, developers and
managers offering their services to the ODR community
around the globe. We’ve even seen the launch of ODR
conferences, websites that serve the ODR community,
and the creation of ethical standards and principles that
address ODR practices and procedures exclusively.®

With its extensive impact, it’s not hard to understand
why technology has been referred to as the “Fourth
Party,” along with the disputants and any neutrals, or to
agree with the prediction that the range of techniques will
inevitably continue to expand as technology continues to
evolve.’

If you were surprised to learn how long ODR has
been around, you may be even more surprised to learn
that Europe and Canada are on the cutting edge when
it comes to integrating ODR platforms into all sorts of
disputes. In Europe, where ODR was originally made

available for resolving commercial disputes, it now goes
well beyond that initial use, and is available as a resource
in resolving housing issues, divorce proceedings, family
violence and other emotionally fraught disputes across
Europe. The Netherlands implemented an ODR platform
for complex relational disputes, such as divorce and land-
lord-tenant disputes, more than a year ago. That platform
involves a three-step process: Intake, Negotiation and
Review, with optional mediation and arbitration services,
an optional free diagnosis, a compulsory intake procedure
and a mandatory dialogue phase that is based on model
solutions, with compulsory review by a legal professional.
The parties can request mediation or adjudication at any
point in the process and the platform makes use of user
surveys to continually innovate the service.

In Canada, British Columbia’s Legal Services Society
launched a do-it-yourself legal services website for the
middle class, and others, regardless of economic status,
just last year.® The new site provides free tools and solu-
tions for everyday legal problems including family issues,
family violence conflicts, wills, powers of attorney and
personal planning, and foreclosure. The website’s stated
purpose is to empower BC residents to accomplish legal
tasks on their own while providing reliable online help,
up-to-date information, links, downloadable worksheets,
documents, and plans. The site represents a shift in focus
from “a system designed to support the inside stakehold-
ers to becoming more focused on what the user needs.”

The site was financed with $775,000 in non-government
funding, costs $60,000 annually in maintenance and re-
quires only sixth grade literacy skills. For anyone who can
afford a lawyer, the site will point out where they will get
the most value for their money. Under their model, triage
and the unbundling of legal services are viewed as a reli-
able tool for lawyers and clients to start working together.
It’s interesting to see how the site works: couples can nego-
tiate a separation agreement using a chat box, at their own
pace, in privacy without meeting face to face. Then, if they
agree on the terms, the site produces an agreement.

The plusses of the website are that its tools are not
tied to geography or jurisdiction; it has the capability of
improving access to justice; providing speedier and bet-
ter outcomes, and maintaining a high degree of relevance
with its customers. The minuses are the potential for
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perpetuating power imbalances, and enabling parties to
avoid difficult emotional conversations that could pro-
mote a transformative negotiation experience.

In another cutting-edge development, the Ministry of
Justice in British Columbia has created the Civil Resolu-
tion Tribunal, or CRT, as it is commonly known, which,
according to Colin Rule, “may be the most forward-think-
ing court ODR system in the world.” CRT is Canada’s
first online tribunal, and the Justice Ministry is consider-
ing making it mandatory in all civil cases, which would
be a most aggressive, game-changing development.®

In 2013 The European Commission launched a
website for alternative dispute resolution of consumer
disputes over goods or services purchased online. *° The
site explains that ADR includes all the ways of resolving
a complaint which do not involve going to court, such as
mediation, conciliation, arbitration, ombudsmen or com-
plaints boards. It goes on to explain that Online Dispute
Resolution is an ADR procedure that is conducted en-
tirely online. The EU’s ODR platform is designed to allow
for maximum geographical and sectoral coverage across
the European Union.

The EU’s authorizing directive provides the legal
basis for ADR as a whole and ensures that EU consumers
can turn to ADR for all contractual disputes in all eco-
nomic sectors, across borders, whether online or offline
purchases. It assures respect for the core principles of
ADR which are identified as impartiality, transparency,
effectiveness and fairness. The legislation established an
EU-wide platform to facilitate ODR of contractual dis-
putes between EU consumers and traders over purchases
made online; links all the ADR entities notified by the
member states, and requires that traders must provide a
link to the EU ODR platform on their website

The benefits of cross-cultural ADR/ODR services
include increased confidence in trading online and across
borders; disputes can be settled online in a simple, fast,
low-cost way; the development of a new culture of out-
of-court dispute resolution between consumers and trad-
ers in the EU; and the ability to maintain good business
reputations and good customer relations based on the
efficient, fair resolution of disputes.

One measure of that coverage is the number of ADR
tribunals that have been approved to participate in the
platform: there are almost 600 pages of providers across
almost the whole of the European Union who are avail-
able to facilitate the EU Commission’s ADR program.

The website explains that “the platform is user-
friendly, multilingual and accessible to everyone.” Acces-
sibility is the key to the success of the platform. It doesn’t
take much computer literacy to make use of the program.
According to the website, any dispute can be resolved
in four simple steps, with a final resolution issued in 90
days.

According to the website, 60 percent of EU vendors
do not sell online to other countries due to the perceived
difficulties of solving a problem from such sales; 40 per-
cent of EU traders do not know about ADR; 30 percent are
aware and willing to use it; 15 percent would like to use it
but it’s not available in their sector.

On the consumer side, 45 percent of consumers think
it is easy to resolve disputes through ADR and 70 percent
are satisfied with how their complaint was handled by
ADR.

In the U.S., the expansion of ODR into court systems
is still in the exploratory stage in New York,!! while states
like Michigan, Texas, and Utah are using ODR to deliver
services to their constituents and improve case manage-
ment statistics.'?

Following the lead of the ODR platforms that are
de rigeur in European online trading, and the platforms
that are already performing dispute resolution functions
in several states in the U.S,, it is easy to foresee the time
when we won't have to pick between online and offline
dispute resolution for a broad array of disputes and will
be able to move back and forth between various methods
of dispute resolution. Although we’re not there yet, we
can expect that ODR will become the new normal in the
near future.
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Think Before You Tweet: Discoverability of Private Social
Media Account Information in Litigation

By Daniel A. Schnapp and Catherine A. Savio

The average person spends approximately two hours
on social media every day, outranking the average total
time spent eating, drinking, socializing, and grooming.!
Social media platforms are steadily becoming one of the
most commonly used forms of communication and ex-
pression. Whether it be the illusory protection of a com-
puter screen, or the appearance of control with regard to
where and with whom such information is shared, many
people write or post items on the internet that they would
not necessarily say in person.

In a realm when people are often tempted to say
and do things they would not otherwise do, the result of
disclosing such content to an opposing party in litigation
could be disastrous. The sheer quantity of information
stored on social media websites makes them an attractive
source of discoverable information for practitioners and
a potential minefield of harmful information for litigants.
As a result, the platforms have become fertile ground for
practitioners to request disclosure of private messages,
posts, and even a party’s username and password in
discovery. Regardless of any appearance of privacy, prac-
titioners and clients alike should be aware of the very real
danger that the content of social media accounts may be
discoverable in litigation. In resolving disputes over such
disclosure requests, courts appear to employ a fact-based,
case-by-case balancing test ensuring both full disclosure
of all material relevant to the prosecution or defense of an
action but also seeking to protect individual privacy.

The New York Courts’ Approach to Disclosure of
Contents on Private Social Media Websites

New York Civil Practice Law and Rules (CPLR)
3101(a) requires “full disclosure of all matter material
and necessary in the prosecution or defense of an action.”
Courts in New York have applied this broad statutory
scope of disclosure to the discovery of social media web-
sites, such as Facebook, Twitter and Instagram. Under
New York law, social media postings relevant to the is-
sues in a case are not necessarily shielded from discovery
merely because a party used a social media website’s pri-
vacy settings to restrict access to certain postings.’

The mere fact that a party utilized a social media
account is, however, an insufficient basis to provide an
opposing party unlimited access to such an account.?

For example, with regard to a personal injury action, the
party requesting access to the social media account has
the burden of establishing that the social media account
contains information that “contradicts or conflicts with
plaintiff’s alleged restrictions, disabilities, and losses and
other claims” in order for the posting to be discoverable.*

New York courts consistently apply established dis-
covery principles in the context of discovery requests
seeking a party’s social media information.’ A party seek-
ing access to social media postings is required to specify
the evidence sought and “...establish a factual predicate
with respect to the relevancy of the evidence.”¢

In practice, however the broad discovery mandate
contained in CPLR 3101(a) may not pave an easy path
for parties looking to discover private social media
information.

Recent Case Law

In Forman v. Henkin,” the plaintiff was seeking dam-
ages for injuries allegedly incurred while riding one of
the defendant’s horses. Specifically, the plaintiff claimed,
“the accident resulted in cognitive and physical injuries
that have limited her ability to participate in social and
recreational activities.”® At her deposition, the plaintiff
testified that she had posted and sent messages on her
Facebook account during the time period surrounding her
injury.® As a result, the defendant sought an order com-
pelling the plaintiff to provide the defendant unlimited
authorization to obtain records from her Facebook ac-
count.!® The trial court granted the motion to compel and
the First Department, in reversing the trial court’s order,
held that the defendant had not established entitlement to
the plaintiff’s private Facebook postings merely because
the plaintiff had admittedly used the social media website
in the past.! Although the First Department noted that
there hypothetically may be photographs or messages on
the plaintiffs account that dispute her claimed injuries, it
continued,

[Dlefendant’s speculation that the re-
quested information might be relevant to
rebut plaintiff’s claims of injury or dis-
ability is not a proper basis for requiring
access to plaintiff’s Facebook account.
Allowing the unbridled disclosure of such
information, based merely on speculation
that some relevant information might be
found, is the very type of “fishing expedi-
tion” that cannot be countenanced.!?

DANIEL A. SCHNAPP, Esq. is a partner and trial lawyer in the New York
office of Fox Rothschild LLP. His practice includes all aspects of cor-
porate and commercial litigation. He can be reached at dschnapp@
foxrothschild.com. CATHERINE A. Savio, Esq. is an associate in the liti-
gation and intellectual property departments in the New York office of
Fox Rothschild LLP. She can be reached at csavio@foxrothschild.com.
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On February 3, 2018, the Court of Appeals reversed
the First Department’s holding in Forman, noting that
discovery requests, including those involving social
media, “must be evaluated on a case-by-case basis with
due regard for the strong policy supporting open disclo-
sure.”13 The Court instructed, “[r]ather than applying
a one-size-fits-all rule at either of these extremes [full
disclosure of social media accounts or no disclosure of
social media accounts], courts addressing disputes over
the scope of social media discovery should employ our
well-established rules—there is no need for a specialized
or heightened factual predicate to avoid improper ‘fish-
ing expeditions.””14

The Court noted relevant considerations in relation
to social media discovery and concluded, “the Appel-
late Division erred in concluding that defendant had not
met his threshold burden of showing that the materials
from plaintiff’s Facebook account that were ordered to
be disclosed pursuant to the Supreme Court’s order were
reasonably calculated to contain evidence ‘material and
necessary’ to the litigation.”!®

Likewise, in Melissa G v. North Babylon Union Free
Sch. Dist.,'® the plaintiff alleged that, as a result of inju-
ries stemming from illegal sexual contact with a teacher,
the plaintiff missed school, suffered emotional distress,
suffered from post-traumatic stress disorder, mental
anguish, lost her employment and her educational and
employment opportunities were either lost or impaired.!”
In reviewing the public portion of the plaintiff’s Facebook
page, the defendant discovered photographs of the plain-
tiff engaged in a number of recreational activities includ-
ing working, rock climbing and drinking with friends.'®
As a result, the defendant requested “authorizations to
obtain full access to and copies of the plaintiff’s current
and historical records/information on her Facebook and
MySpace accounts.”!” The court held that the defendant
had established the requisite factual predicate to be grant-
ed access to plaintiff’s Facebook account explaining,

[i]n light of the fact that the public por-
tions of Plaintiff’s social networking sites
contain material that is contrary to her
claims and deposition testimony, there is
a reasonable likelihood that the private
portions of her sites may contain further
evidence such as information with regard
to her activities and enjoyment of life, all
of which are material and relevant to the
defense of this action.?

The court directed the plaintiff to “print out and to
retain all photographs and videos, whether posted by
others or by plaintiff herself, as well as status postings
and comments posted on plaintiff’s Facebook accounts,
including all deleted materials.”?!

Method of Disclosing Information Contained on
Social Media Accounts

New York courts have taken a variety of approaches
concerning the manner in which material stored on social
media websites should be disclosed. In some instances,
full access to a party’s social media account has been
granted with no restrictions. For example, in Romarno v.
Steelcase Inc.,** the court directed the plaintiff to deliver “a
properly executed consent and authorization ... permit-
ting [the] defendant to gain access to plaintiff’s Facebook
and MySpace records, including any records previously
deleted or archived” by the websites.

Alternatively, certain courts have ordered parties to
produce physical copies of specific information stored on
social media accounts. In Jennings v. TD Bank,** the court
ordered the plaintiff “to produce any and all current and
historical Facebook pictures, videos or relevant status
postings from her personal Facebook account since the
date of the alleged incident, including any records previ-
ously deleted or archived ...."%*

In an effort to protect a litigant’s privacy, some New
York courts have directed that a party’s Facebook post-
ings be submitted to the court for an in camera inspection
to assess the materiality and relevance of the materials.?’

New York courts have recognized, however, that in
certain situations not all social media communications are
relevant to a party’s claims.?6 In Melissa G, the court did
not grant defendant’s request for “the complete, unedited
account data” of plaintiff’s Facebook accounts, noting
that “[t]he fact that an individual may express some de-
gree of joy, happiness, or sociability on certain occasions
sheds little light on the issue of whether he or she is actu-
ally suffering emotional distress.”?’ Accordingly, the court
held that not all of plaintiff’s personal communications
were properly subject to scrutiny in connection with her
claims.?®

Potential Pitfalls in Requesting Unfettered Access
of a Party’s Social Media Account

Practitioners should be wary of requesting unlimited
access to an individual’s social media account in the form
of a username and password as opposed to a more nu-
anced request. In a recent case in the state of New Jersey,”
the defendants moved for an order compelling the plain-
tiff to provide her username and password for all social
media accounts utilized by the plaintiff. The Court held:

A request that the plaintiff produce the
user name and password for all plain-
tiff’s social medical accounts is not
“calculated” to lead to the discovery of
admissible evidence. There is no infor-
mation that is available to the defendant
that suggests that defendant is privy to
some investigation signifying that there
is information in plaintiff’s social media
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accounts that in any way contradicts any
of the information supplied by plaintiff
in discovery to date. To compel produc-
tion of the user name and password of
all plaintiff’s social media accounts may
result in the disclosure of a great deal of
potentially personal, sensitive informa-
tion unrelated to any issue arising in the
litigation. Moreover, for the reasons set
forth above, entry of the order sought by
defense counsel would be an extremely
intrusive not only to the plaintiff, but
any of plaintiff’s Facebook friends.?

Potential Constitutional Privacy Issues and
Fourth Amendment Protections

Some litigants have turned to the protections pro-
vided by the Fourth Amendment in order to prevent
the disclosure of information contained on social media
accounts. As it became clear that privacy settings on
various social media websites were insufficient to pro-
tect information from disclosure in litigation, questions
arose regarding whether certain circumstances could
give rise to a reasonable expectation of privacy on social
media accounts in order to invoke the protections of the
Fourth Amendment. The Fourth Amendment’s right to
privacy protects people, not the platform on which an
individual choses to express herself.3! In order for a right
to privacy to exist under the Fourth Amendment, courts
require, “first that a person have exhibited an actual
(subjective) expectation of privacy and, second, that the
expectation be one that society is prepared to recognize
as reasonable.”

Although courts have held that a reasonable expecta-
tion of privacy may exist in the context of social media
postings and/or internet communications, it is unclear to
what extent such expectation may actually protect mate-
rial from being discoverable in a litigation. The Second
Circuit has held that a reasonable expectation of privacy
may exist in postings made on the internet or in email.??
The District Court of New Jersey likewise addressed pri-
vacy expectations in connection with emails and other
shared writings such as social media posts. In Beye v. Ho-
rizon Blue Cross Blue Shield of New Jersey,** the court held
that in connection with online journals and diary entries
of children who had been denied health coverage as a
result of alleged eating disorders, “[t]he privacy concerns
are far less where the beneficiary herself chose to disclose
the information.”?> In Mellissa G., discussed at length
supra, although the court did grant defendant access to
much of plaintiff’s social media postings, the First De-
partment appeared to invoke the protection of the Fourth
Amendment in limiting the scope of the discoverable
information explaining,

Since there is a reasonable expectation of
privacy attached to the one-on-one mes-

saging option that is available through
Facebook accounts, private messages sent
by or received by plaintiff need not be
reviewed, absent any evidence that such
routine communications with family and
friends contain information that is mate-
rial and necessary to the defense.?®

In 2012, a criminal court in the state of New York un-
dertook and in-depth analysis of privacy concerns in rela-
tion to social media accounts. In People v. Harris, the court
compared certain aspects of individuals social media ac-
counts to bank statements, stating,

Like bank records, user information and
Tweets can contain sensitive personal
information. With a click of the mouse

or now with even the touch of a finger,
Twitter users are able to transmit their
personal thoughts, ideas, declarations,
schemes, pictures, videos and location,
for the public to view. The widely be-
lieved (though mistaken) notion that

any disclosure of a user’s information
would first be requested from the user
and require approval by the user is
understandable, but wrong. While the
Fourth Amendment provides protection
for our physical homes, we do not have

a physical “home” on the Internet * * *As
a consequence, some of our most private
information is sent to third parties and
held far away on remote network servers.
A Twitter user may think that the same
“home” principle may be applied to their
Twitter account. When in reality the user
is sending information to the third party,
Twitter. At the same time the user is also
granting a license for Twitter to distribute
that information to anyone, any way and
for any reason it chooses.*’

The Court reasoned that although a great deal of per-
sonal information may be contained on an individual’s
twitter account, because Twitter does not guarantee
privacy to its users, and indeed notifies users that their
tweets are publicly viewable on default sites, tweets were
public.’® Thus, the defendant had no standing to quash a
subpoena for his Twitter records on privacy grounds.*

Conclusion

As communications via social media and other elec-
tronic formats continue to rise exponentially in popularity,
the frequency in which such communications are request-
ed in discovery practice will likewise rise. Accessing the
group chat of employees, instant messages of co-workers,
an individual’s associations and opinions, and even po-
tentially assessing the amount of funds a potential defen-
dant may have access to, can all be obtained through the
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disclosure of social media account information. Whether
it be in connection with the drafting of a litigation hold
notice, discovery requests, or general advice, practitio-
ners should be aware of the dangers and opportunities
contained on so-called private social media accounts. The
discoverability of information contained on social media
accounts may depend upon a balancing of disclosing all
relevant material to a litigation, and the degree to which
the protection of personal privacy is implicated.

Endnotes

1.

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.

https:/ /www.socialmediatoday.com/marketing /
how-much-time-do-people-spend-social-media-infographic.

Patterson v. Turner Constr. Co., 88 A.D.3d 617, 617,931 N.Y.S.2d 311
(1st Dep’t 2011); Romano v. Steelcase Inc., 30 Misc.3d 426-433, 907
N.Y.S.2d 650 (Sup. Ct., Suffolk Co. 2010).

See Tapp v. New York State Urban Dev. Corp., 102 A.D.3d 620, 958
N.Y.S.2d 392 (1st Dep’t 2013).

Tapp v. New York State Urban Dev. Corp., 102 A.D.3d 620, 621, 958
N.Y.5.2d 392 (1st Dep’t 2013); McCann v. Harleysville Insurance
Company of New York, 78 A.D.3d 1524, 910 N.Y.S.2d 614 (4th Dep’t
2010).

See, e.g., Richards v. Hertz Corp., 100 A.D.3d 728, 730-731, 953
N.Y.S.2d 654 (2d Dep’t 2012) (refusing to compel the disclosure

of Facebook information absent showing that t disclosure would
reveal relevant evidence or lead to discovery of information
bearing on the claim); McCann v. Harleysuville Ins. Co. of N.Y., 78
A.D.3d 1524, 1525, 910 N.Y.S.2d 614 (4th Dep’t 2010) (denying
access to Facebook information when defendant failed to establish
a factual predicate of relevancy, referring to the defendant’s
request as “a fishing expedition ... based on the mere hope of
finding relevant evidence”) .

McCann v. Harleysville Insurance Co. of New York, 78 A.D.3d 1524,
1525, 910 N.Y.S.2d 614 (4th Dep’t 2010).

Forman v. Henkin, 134 A.D.3d 529, 533, 22 N.Y.S.3d 178, 182 (1st
Dep’t 2015).

Id.

Id.

Id.

Id. at 541.

Id.

Forman v. Henkin,
Id. at *4.

Id. at*6.

48 Misc. 3d 389, 6 N.Y.5.3d 445 (Sup. Ct., Suffolk Co. 2015).
Id.

Id.

Id.

Id.

Id; see also Romano v. Steelcase, Inc., 30 Misc. 3d 426, 907 N.Y.S.2d
650 (Sup. Ct., Suffolk Co. 2010) (“Thus, it is reasonable to infer
from the limited postings on Plaintiff’s public Facebook and

N.E.3d __ (2018, 2018 N.Y. Slip Op. 01015.

22.
23.

24.
25.

26.

27.

28.

29.

30.
31.

32.

33.

34.
35.

36.

37.

38.
39.

MySpace profile pages, that her private pages may contain
materials and information that are relevant to her claims or

that may lead to the disclosure of admissible evidence. To deny
Defendant an opportunity access to these sites not only would

go against the liberal discovery policies of New York favoring
pre-trial disclosure, but would condone Plaintiff’s attempt to hide
relevant information behind self-regulated privacy settings.”).

30 Misc. 3d 426, 435, 907 N.Y.S.2d 650 (Sup.Ct., Suffolk Co. 2010).

2013 N.Y. Slip Op. 32783(U), 2013 WL 5957882 (Sup.Ct., Nassau Co.
2013).

Id.

See, e.g., Richards v. Hertz Corp., supra note 5, 100 A.D.3d 728, 953
N.Y.S.2d 654 (2d Dep’t 2012); see also Nieves v. 30 Ellwood Realty
LLC, 39 Misc.3d 63, 966 N.Y.S.2d 808 (1st Dep’t 2013); Loporcaro v.
City of New York, 35 Misc. 3d 1209(A), 950 N.Y.S.2d 723 (Sup. Ct.,
Richmond Co. 2012).

See Patterson v. Turner Constr. Co., supra note 2, 88 A.D.3d 617, 931
N.Y.S.2d 311.

Melissa G v. North Babylon Union Free School District, 48 Misc.
3d 389, 6 N.Y.5.3d 445 (Sup. Ct., Suffolk Co. 2015); Giacchetto v.
Patchogue—Medford U.F.S.D., 293 FR.D. 112, 115 (E.D.N.Y. 2013).

Id.

Tameka S. Brown v. Baheejah A. Rasheed, Michael |. Smith and Jessica
Smith, Docket No. L-2011-15 (Atlantic County Superior Court).

Id.

See Katz v. United States, 389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d 576
(1967) (“What a person knowingly exposes to the public, even
in his own home or office, is not a subject of Fourth Amendment
protection.”).

Id. at 361, 88 S.Ct. 507, 516 (Harlan, J. concurring).

U.S. v. Lifshitz, 369 F.3d 173, 4 A.L.R.6th 697 (2d Cir. 2004)

citing Guest v. Leis, 255 F.3d 325, 2001 Fed.App. 0206P (6th Cir.
2001); but see United States v. Lifshitz, 369 F.3d 173, 190 (2d Cir. 2004)
(holding that individuals do not have a reasonable expectation

of privacy in internet postings or e-mails, stating, “Users would
logically lack a legitimate expectation of privacy in materials
intended for publication or public posting”).

568 E. Supp. 2d 556, 06-5337 (D.N.]J. December 14, 2007).

See also Moreno v. Hanford Sentinel Inc., 172 Cal.App.4th 1125, 91
Cal.Rptr.3d 858 (Ct.App. 5 Dist. 2009) (holding no reasonable
expectation of privacy where person took affirmative act of
posting own writing on MySpace); Dexter v. Dexter, 2007 WL
1532084, 2007 Ohio App. LEXIS 2388 (Ohio Ct. App. Portage Co.
2007).

Melissa G v. N. Babylon Union Free Sch. Dist., 48 Misc. 3d 389, 393, 6
N.Y.S.3d 445, 449 (Sup. Ct., Suffolk Co. 2015).

People v. Harris, 36 Misc. 3d 613, 616-24, 945 N.Y.S.2d 505, 507-13
(Crim. Ct., New York Co. 2012) (“[T]here have been manifestations
of an underlying discomfort with the facial unfairness of
depriving a bank customer of any recourse, including standing,
for disclosure of financial information concerning the customer’s
personal bank accounts which are widely believed to be
confidential.”).

Id. (“Indeed that is the very nature and purpose of Twitter.”).

People v. Harris, 36 Misc. 3d 613, 616-24, 945 N.Y.S.2d 505, 507-13
(Crim. Ct., New York Co. 2012).

NYSBA NYLitigator | Spring 2018 | Vol. 23 | No. 1

27



Sometimes Less Is More (and Vice Versa): A Primer on
Pleading Practice in Arbitration

By Theodore K. Cheng

Arbitration is intended as an alternative to court
litigation to resolve disputes. At least in the commercial
arena, its objective is to achieve a final, binding resolution
of a dispute in a fair, expeditious, and cost-effective man-
ner. Because of its inherent flexibility and customizability,
arbitration is meant to be faster and less expensive than
court litigation. This objective is often (but not always) ac-
complished through the parties’ negotiations and drafting
over a dispute resolution clause or provision in their con-
tract. Thus, arbitration is often referred to as a “creature of
contract,” in that the right to an arbitral forum for dispute
resolution arises from the parties’ written agreement to
arbitrate. Consistent with this objective are the existence
of procedural rules that are quite different from civil court
procedural rules.

Arbitration procedural rules are meant to streamline
the proceedings by eliminating much of the formalism
found in court rules. There are essentially two types:
administered rules and non-administered (or self-ad-
ministered) rules. As the name suggests, the former are
promulgated by an administrator or provider of arbitra-
tion services, such as the American Arbitration Associa-
tion (AAA), JAMS, the International Institute for Conflict
Prevention and Resolution (CPR Institute), Resolute Sys-
tems, or the Financial Industry Regulatory Association
(FINRA).! The latter are used by the arbitrator or panel,
the parties, and their counsel on a stand-alone or ad hoc
basis without the involvement of an administrator.2 This
article will take a closer look at how the rules pertaining to
pleading practice in domestic commercial arbitration cases
impact how those matters should be handled.

Commencing an Arbitration Proceeding

Generally, it is far easier to commence an arbitration
than a lawsuit, particularly when a provider is involved,
and the rules usually set forth the necessary steps.? For ex-
ample, under the AAA Commercial Arbitration Rules, the
initiating party (called the “claimant”) files a “Demand for
Arbitration” (more simply referred to as the “demand”)
with the AAA, along with an administrative filing fee, and
a copy of the applicable arbitration agreement from the
parties’ contract that provides for arbitration.* The filing
with the AAA should include (a) the name of each party;
(b) the address for each party, including telephone and
fax numbers and e-mail addresses; (c) if applicable, the
names, addresses, telephone and fax numbers, and email
addresses of any known representative for each party; (d)
a statement setting forth the nature of the claim includ-
ing the relief sought and the amount involved; and (e)
the locale requested, if the arbitration agreement does not
specify one.> All of the foregoing information is required
on the AAA’s standard Commercial Demand Form (avail-

able on its website at www.adr.org), but a claimant is not
required to use this form.

No specific format is required so long as the above
information is provided, and, in that regard, the “notice
pleading” required in an arbitration proceeding is far more
perfunctory than in court, thereby making it rather easy to
commence an arbitration. However, advocates often sub-
mit an additional document, typically styled as a “State-
ment of Claim,” to accompany the demand. These docu-
ments contain factual averments, usually pleaded upon
information and belief, set forth in consecutively num-
bered paragraphs and conclude with a prayer for relief.
Thus, as in commercial matters filed in court and/or when
experienced/sophisticated advocates are involved, com-
mencement documents often look very much like a law-
suit complaint. Filing a statement of claim along with the
formal demand is a strategic opportunity for the claimant
to persuade the trier of fact (in this case, the arbitrator or
panel) well in advance of the evidentiary hearing because
it is one of the few documents provided to the arbitrator
or panel even before the preliminary hearing conference
(or initial arbitration case management conference) in the
proceeding. Like a complaint, a statement of claim could
include a section setting forth an “introduction,” “nature of
case,” or “relevant background” that permits the advocate
to frame the issues and serve in the role of a storyteller
akin to giving an opening statement to a judge or jury.
Additionally, in the absence of formal pleading rules like
in court, an advocate has a lot of flexibility and leeway in
crafting the statement of claim, and, hence, can take a fair
amount of liberties with the text without the fear of having
to later defend the equivalent of a motion to strike for hav-
ing pled “redundant, immaterial, impertinent, or scandal-
ous matter.”®

Of course, preparing such a document entails incur-
ring some additional legal fees, and, thus, increases the
cost to file the matter in the first instance. But if the stakes
or the amount in controversy are high enough, the ad-
ditional cost may be warranted. Moreover, the filing fees
involved in commencing an arbitration may be (but are not
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always) greater than the filing fees required to commence
a court litigation. For some parties, that can be a deterrent
in selecting the arbitral forum, at least as an ex-ante matter
when the dispute resolution clause is being negotiated.
This requires careful consideration of the advantages and
disadvantages of utilizing arbitration versus litigation to
resolve both anticipated and unanticipated future dis-
putes between the parties, which is beyond the scope of
this article.”

The claimant must also provide a copy of the de-
mand and any supporting documents to the opposing

party(ies).® No formal process server needs to be engaged.

In turn, the AAA provides notice to the parties (or their
representatives if so named) of the receipt of a demand
when the administrative filing requirements have been
satisfied.’

Answering a Demand/Statement of Claim

In responding to the demand, one issue that arises
with respect to how matters are commenced in an arbitra-
tion proceeding is to what extent a claimant, who chooses
to file a detailed statement of claim instead of simply sub-
mitting a demand form, should be held to any deficien-
cies in that document, as might be the case for a deficient
complaint. Although a respondent might be tempted to
file a motion akin to one to dismiss under Federal Rule
of Civil Procedure 12(b)(6) or CPLR 3211, motions to ad-
dress the sufficiency of a statement of claim are generally
discouraged in arbitration proceedings. The reason is that
undertaking such a procedure, in most cases, is at odds
with the expeditiousness of the arbitration mechanism for
resolving disputes, lengthening the duration of the case,
increasing the costs, and reducing efficiency. That said, if
there is a clear basis for a motion that would significantly
dispose of the entire case and/or narrow the issues in the
case, thereby resulting in savings to the parties in terms
of time and cost, such a motion may be appropriate.l® For
example, if the claimant should plead factual averments
in the statement of claim that, even if taken as true, do
not rise to the level of a legally cognizable claim, those
circumstances might justify an early dismissal by the arbi-
trator or panel upon the respondent’s motion. To be clear,
however, a deficiency that can easily be cured through
repleading probably counsels for foregoing such a motion
because all that would be accomplished is increased cost
and delay in the proceedings.

This issue should be raised by the respondent during
the preliminary hearing conference. The arbitrator or pan-
el should then read the statement of claim as broadly as
possible and discuss the alleged deficiencies with the par-
ties so as to ensure that the bases for the claims truly exist
and perhaps explore ways to test any threshold issues on
the merits, such as bifurcating the proceedings between
issues. If the respondent is insistent on filing a motion to
test the sufficiency of the claims, one way to handle the
matter is for the respondent to submit a letter application
seeking leave to file the motion, followed by a response

from the claimant, and then have the arbitrator or panel
entertain whether to permit the motion to be filed. Under-
taking this process, which does not add significantly to
the cost of the proceeding, may have the benefit of causing
the claimant to withdraw patently deficient claims and/or
properly replead the claims in question. During this pro-
cess, the parties should be encouraged to meet and confer
in hopes of finding some agreement as to the precise rul-
ing on which they would like the arbitrator or panel to is-
sue. After all, it is ultimately the arbitrator’s or the panel’s
responsibility to clarify the claims and issues in the case.

Aside from a preliminary motion to test the suffi-
ciency of the statement of claim, unlike in court, no formal
answer or response (referred to as the “answering state-
ment”) to a demand is generally required. In such a situ-
ation, the answering party (called the “respondent”) is
deemed to have denied all the claims in the demand.! For
example, under the AAA Commercial Arbitration Rules, a
respondent may file an answering statement within 14 cal-
endar days after notice of the filing of the demand is sent
by the AAA and must also send a copy of the document
to the claimant and all other parties to the arbitration.?

If no answering statement is filed, the respondent will be
deemed to deny the claim.®®

A respondent may file a counterclaim at any time after
the AAA sends notice of the filing of the demand (sub-
ject to certain limitations set forth in Rule R-6) and send
a copy of the counterclaim to the claimant and all other
parties to the arbitration. If a counterclaim is asserted, it
should include a statement setting forth the nature of the
counterclaim including the relief sought and the amount
involved. An additional filing fee must also be paid.'* The
information required in an answering statement or coun-
terclaim is again set forth in the AAA’s standard Commer-
cial Answer Form (also available on its website at www.
adr.org), but, again, a respondent is not required to use
this form.

No specific format is required so long as the above
information is provided. However, as a practical matter,
because an answering statement is also one of the few
documents provided to the arbitrator or panel before the
preliminary in the proceeding, preparing one—much like
preparing a detailed statement of claim—can be an op-
portunity to persuade the arbitrator or panel. Like an an-
swer or responsive pleading in court, these more detailed
answering statements will usually contain general and
specific denials; perhaps include some additional factual
averments, again pleaded upon information and belief;
utilize consecutively numbered paragraphs; interpose af-
firmative defenses; and conclude with a prayer for relief.
Consequently, whether to submit an answering statement
should also be viewed as a strategic decision to be consid-
ered by both the advocate and the client.

An issue that arises at this stage of the proceeding if
the respondent chooses not to file an answering statement
is whether it nonetheless has some obligation to apprise
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the claimant of the defenses it intends to pursue in the
proceeding. Conversely, if the respondent does file an
answering statement and interposes affirmative defenses,
another issue that arises is whether the respondent is

now somehow limited to those articulated defenses, even
though it had no obligation to file an answering statement
in the first instance. If handled poorly, either situation
could inject confusion, a degree of uncertainty, and per-
haps unfairness into the proceeding.

Both situations can be properly addressed at a well-
conducted preliminary hearing where the defenses can
be explored and an appropriate information exchange
set forth in the scheduling order. Additionally, status
conferences along the way can address the bases for new
defenses that arise during the course of the proceeding.
The arbitrator or panel could also set forth a deadline
by which the respondent must disclose its defenses so
as to avoid surprise to the claimant and to ensure an
orderly information exchange. Doing so would later per-
mit the arbitrator or panel to issue an order barring the
respondent from pursuing a defense it had not timely
disclosed.!® At the very least, the final pre-hearing confer-
ence would be the last opportunity before the evidentiary
hearing for the arbitrator or panel to clarify the defenses
that are anticipated to be presented and pursued during
the hearing so that all parties and the arbitrator or panel
can properly prepare themselves. Of course, the foregoing
discussion could apply equally to any new claims that a
claimant seeks to pursue that arise during the course of
the proceeding.

Amending Claims and Counterclaims

Consistent with streamlining procedural matters in
the arbitral forum, amending a claim or counterclaim
is easily accomplished.'® For example, under the AAA
Commercial Arbitration Rules, a party may, at any time
before the close of the hearing (or a date set by the arbi-
trator or panel), increase or decrease the amount of its
claim or counterclaim by providing written notice to the
AAA.Y Any new or different claim or counterclaim must
be filed with the AAA and a copy provided to the other
parties, who will have 14 calendar days to file an answer-
ing statement to the proposed change of claim or coun-
terclaim.'® However, after the appointment of the arbitra-
tor or panel, no new or different claim may be submitted
absent consent from the arbitrator or panel.'®

Some Final Practice Notes

Here are some final practice notes regarding plead-
ing practice in an arbitration proceeding. First, in draft-
ing either the demand/statement of claim or answering
statement, it is very common for the parties to insert, al-
most as boilerplate, a request that the arbitrator or panel
award reasonable attorneys’ fees in the prayer for relief.
Doing so can have unintended consequences. Although
an arbitrator or panel is not permitted to award attor-
neys’ fees absent the parties having contractually autho-
rized such an award in the arbitration clause or if the

governing substantive law provides for such an award,*
if the parties independently request an award of attor-
neys’ fees in their arbitration pleadings, at least under the
AAA’s rules (which appear to be unique in this regard),
those requests can operate to provide authority to the ar-
bitrator or panel to render such an award.?

Additionally, advocates should be mindful that, un-
like court pleadings, the demand/statement of claim
and answering statement are almost always reflexively
marked as exhibits at or before the evidentiary hearing by
the parties and/or the arbitrator or panel and are often
deemed admitted as part of the evidentiary record. Thus,
any statements made in these pleadings that end up being
inconsistent with the actual evidence adduced at the hear-
ing may create certain evidentiary difficulties at the end
of the proceeding. That said, it is still ultimately up to the
arbitrator or panel to determine the evidentiary weight to
be accorded the pleadings.?

The foregoing practice notes serve to highlight how
important it is for advocates to know, understand, and
appreciate the impact of the applicable procedural rules
governing the arbitration proceeding. (Incidentally, they
also underscore the importance for transactional counsel to
appreciate these rules, or at least coordinate with litigation
counsel, so that a dispute resolution clause customized to
the parties and any anticipated circumstances or prefer-
ences is negotiated and drafted in the underlying contract.)
Beyond simply knowing and appreciating the applicable
procedural rules, because arbitration best practices and
the law governing arbitration proceedings are constantly
changing, attending timely continuing legal education pro-
grams and hearing from and/or speaking with arbitrators
about their views on the current state of pleading practice
in arbitration proceedings can be highly illuminative. Fi-
nally, consulting authoritative and helpful resources will
be of enormous assistance in navigating this field.”

Endnotes

1. See, e.g., AAA (American Arbitration Association) Commercial
Arbitration Rules (October 1, 2013); CPR (International Institute for
Conflict Prevention & Resolution) Administered Arbitration Rules
(July 1, 2013); Resolute Systems Commercial Arbitration Rules;
JAMS Comprehensive Arbitration Rules and Procedures (July
2014); FINRA Code of Arbitration Procedure for Industry Disputes
(2017).

2. See, e.g., CPR Rules for Non-Administered Arbitration (November
1,2007); UNCITRAL (United Nations Commission on International
Trade Law) Arbitration Rules (2013).

3. See, e.g., AAA Commercial Arbitration Rules, Rule R-4; CPR
Administered Rules, Rules 3.1-3.5; Resolute Systems Commercial
Arbitration Rules, Rule 2; JAMS Comprehensive Arbitration
Rules, Rules 5 and 9; CPR Non-Administered Rules, Rules 3.1-3.3;
UNCITRAL Arbitration Rules, Articles 3 and 20; FINRA Code
of Arbitration Procedure for Industry Disputes, Rules 13300 and
13302.

See AAA Commercial Arbitration Rules, Rule R-4(a).
See id., Rule R-4(e).

Fed. R. Civ. P. 12(f); accord N.Y. C.P.L.R. 3024(b) (“A party may
move to strike any scandalous or prejudicial matter unnecessarily
inserted in a pleading.”).
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2017), available at https:/ /svamc.org/wp-content/uploads/
Reassessing-Commercial-Arbitration-Making-it-Work-for-Your-
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See AAA Commercial Arbitration Rules, Rule R-4(g).

See id., Rule R-4(h). 17.
See, e.g., id., Rule R-33 (“The arbitrator may allow the filing of 18.
and make rulings upon a dispositive motion only if the arbitrator 19.

determines that the moving party has shown that the motion is

likely to succeed and dispose of or narrow the issues in the case.”). 20.

See, e.g., id., Rule 5; CPR Administered Rules, Rules 3.6 through
3.9; Resolute Systems Commercial Arbitration Rules, Rule 2; JAMS

Comprehensive Arbitration Rules, Rule 9(c) through 9(e); CPR Non- 21.

Administered Rules, Rules 3.4 through 3.7; UNCITRAL Arbitration
Rules, Articles 4 and 21. But see FINRA Code of Arbitration
Procedure for Industry Disputes, Rules 13303(a) (mandating that
an answering statement be filed and providing that “[p]arties

that fail to answer in the time provided may be subject to default
proceedings under Rule 13801”). See also Fed. R. Civ. P. 8(b)(6) (“An
allegation—other than one relating to the amount of damages—is
admitted if a responsive pleading is required and the allegation is
not denied. If a responsive pleading is not required, an allegation
is considered denied or avoided.”); CPLR 3018(a) (“A party shall
deny those statements known or believed by him to be untrue.

He shall specify those statements as to the truth of which he lacks
knowledge or information sufficient to form a belief and this shall
have the effect of a denial. All other statements of a pleading are
deemed admitted, except that where no responsive pleading is
permitted they are deemed denied or avoided.”).

See AAA Commercial Arbitration Rules, Rule R-5(a). 2.
See id.

See id., Rule R-5(b).

Rule 13308(b) of the FINRA Code of Arbitration for Industry 23.

Disputes also provides that “[i]f a party answers a claim that
alleges specific facts and contentions with a general denial, or fails
to include defenses or relevant facts in its answer that were known

of reasons

to it at the time the answer was filed, the panel may bar that party
from presenting the omitted defenses or facts at the hearing.”

See, e.g., AAA Commercial Arbitration Rules, Rule 6; CPR
Administered Rules, Rule 3.10; JAMS Comprehensive Arbitration
Rules, Rule 10; FINRA Code of Arbitration for Industry Disputes,
Rules 13309-13311; CPR Non-Administered Rules, Rule 3.8;
UNCITRAL Arbitration Rules, Article 22.

See AAA Commercial Arbitration Rules, Rule R-6(a).
See id., Rule R-6(b).
See id.

See, e..,17 U.S.C. § 517 (authorizing award of attorneys’ fees in
copyright infringement cases); 42 U.S.C. § 1988 (authorizing award
of attorneys’ fees to prevailing party in civil rights cases).

See AAA Commercial Arbitration Rules, Rule R-47(d)(ii) (“The
award of the arbitrator(s) may include: . . . an award of attorneys’
fees if all parties have requested such an award or it is authorized
by law or their arbitration agreement.”). See also Wells Fargo

Bank, N.A. v. WMR e-PIN, LLC, 653 F.3d 702, 713-14 (8th Cir. 2011)
(affirming Wells Fargo’s contention that, because both parties had
requested attorneys’ fees in their pleadings, the applicable AAA
rule permitted the award of such fees); B/E Aerospace, Inc. v. et
Aviation St. Louis, Inc., No. 11 Civ. 8563 (SAS), 2012 WL 1577497,
at *4 (S.D.N.Y. May 3, 2012) (holding that the fact that both parties
sought attorneys’ fees in their pleadings made the award of such
fees permissible under the applicable AAA rule); Lasco Inc. v.
Inman Constr. Corp., 467 S.W.3d 467, 471-75 (Tenn. Ct. App. 2015)
(holding that, because both parties had requested their respective
attorneys’ fees during the proceedings, such an award was
proper under the applicable AAA rule, even though the parties’
agreement did not expressly authorize such an award).

See, e.g., AAA Commercial Arbitration Rules, Rule R-34(b)
(“The arbitrator shall determine the admissibility, relevant, and
materiality of the evidence offered and may exclude evidence
deemed by the arbitrator to be cumulative or irrelevant.”).

See, e.g., Stephen K. Huber and James E. Lawrence, eds., AAA
Yearbook on Arbitration & the Law (JurisNet, LLC 29th ed. 2018);
James M. Gaitis, A. Holt Gwyn, Laura A. Kaster, John J. McCauley,
eds., College of Commercial Arbitrators Guide to Best Practices in
Commercial Arbitration (JurisNet, LLC 4th ed. 2017).
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COMMITTEE REPORT

Proposal to Mitigate Risk Associated With Inadvertent
Privilege Waiver During Disclosure

To: John W. McConnell,
Counsel, Office of Court Administration

From: Commercial and Federal Litigation Section
of the New York State Bar Association

Date: January __, 2018

Re: Proposed Amendment to Commercial Division
Rule 11-g to Mitigate Risk Associated with
Privilege Waiver During Disclosure

The Commercial and Federal Litigation Section
of the New York State Bar Association (“Section”) is
pleased to submit these comments in response to the
Memorandum of John W. McConnell, dated November
15,2017 (“Memorandum”), proposing an amendment
to the Rules of the Commercial Division (the “Rules”)
to include “sample ‘privilege claw-back’ language to
use in the standard form stipulation and order for the
production of confidential information in matters before
the Commercial Division.”

As stated in the Memorandum, the proposal of
the Commercial Division Advisory Council (“CDAC”)
seeks to amend the Rules to make them generally con-
sistent with the existing protocols established at the
federal level and in other states concerning the handling
of inadvertent disclosure of information during the
course of discovery. The formal proposal by the CDAC
(“CDAC Memorandum”) is attached as Exhibit A.

. EXECUTIVE SUMMARY

The CDAC’s proposal seeks to amend Commercial
Division Rule 11-g, which governs the use of confiden-
tiality orders in the Commercial Division, to include the
following language in the current confidentiality stipu-
lation and order as follows:

“(c) In connection with their review of
electronically stored information and
hard copy documents for production
(the “Documents”), the Parties agree as
follows:

a. to implement and adhere to rea-
sonable procedures to ensure that
Documents protected from disclosure
pursuant to CPLR 3101[c], 3101[d][2]
and 4503 (“Protected Information”)

are identified and withheld from
production.

b. if Protected Information is inadver-
tently produced, the Producing Party
shall take reasonable steps to correct
the error, including a request to the
Receiving Party for its return.

c. upon request by the Producing Party
for the return of Protected Informa-
tion inadvertently produced, the Re-
ceiving Party shall promptly return
the Protected Information and destroy
all copies thereof. Furthermore, the
Receiving Party shall not challenge
either the adequacy of the Producing
Party’s document review procedure
or its efforts to rectify the error, and
the Receiving Party shall not assert
that its return of the inadvertently
produced Protected Information has
caused it to suffer prejudice.

In the event the parties wish to deviate
from the foregoing language, they shall
submit to the Court a red-line of the
proposed changes and a written expla-
nation of why the deviations are war-
ranted in connection with the pending
matter.

(d) Nothing in this rule shall preclude
a party from seeking any form of relief
otherwise permitted under the Civil
Practice Law and Rules.”

Il SUMMARY OF PROPOSAL

As stated in the Memorandum, the CDAC desires
to incorporate existing New York law with regard to
inadvertent disclosure into the Commercial Division’s
Standard Form to achieve the following goals:

First, it makes it facially apparent that
the new provision is intended to be
consistent with existing New York state
law.

Second, it ensures that the parties com-
mit to taking appropriate steps to screen
for privilege and promptly remediate

32

NYSBA NYLitigator | Spring 2018 | Vol. 23 | No. 1



COMMITTEE REPORT

any error — i.e. steps that are necessary prior to doing an appropriate privilege review) would
under New York law to avoid an inad- be excluded from its proposal since they “are inconsis-
vertent waiver. tent with New York law” as they are “entirely ineffec-

tive against waiver claims interposed by non-parties to
[such agreements]” Id. at 6. As such, the CDAC further
notes that the risks under existing law “that a party who
voluntarily produces privileged material will effectuate
a subject matter waiver—a privilege waiver that goes
beyond the document disclosed.” Id.

Third, the new provision eliminates the
possibility that the presumptive non-
waiver embodied in the so-ordered
Standard Form will be litigated, thereby
reducing greatly the chance that a non-
party seeking to challenge the implica-
tions of an inadvertent production in . COMMENTS
another forum will become aware of its

X o The Section views favorably the position taken by
occurrence in the first instance.

the CDAC and fully endorses its proposal to amend
CDAC Memorandum at 5. the Standard Form governed by Commercial Division
Rule 11-g which would allow parties to include “sample
‘privilege claw-back’ language” that limits the risks as-
sociated with inadvertent disclosure of information.

The CDAC acknowledges that “quick peek” agree-
ments (which occur when parties produce documents
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K WEW V:ﬂﬁ“ ETATE
- Unified Court System

OFFICE OF COURT ADMINISTRATION MEMORANDUM
LAWRENCE K. MARKS FOVN W MGcCOMNELL
CoIEF ADMINKETRATIVE UDGE oS
November 15, 2017
To: All Interested Persons
From: John W. McConnell
Re: Request for Public Comment on Propesed Amendment to Commercial Division
Rule 11-g to Mitigate Risk Associated with Inadvertent Privilege Waiver During
Disclosure

The Administrative Board of the Courts is sceking public comment on a proposal,
proffered by the Commercial Divisien Advisory Council, to amend Commercial Division Rule
1:-g (22 N'YCRR § 202.70g], Rule 11-g[c] and [d]) to include sample “privilege claw-back”
language for use in the standard form of stipulation and order for the production of confidential
informetion in malters before the Commercial Division (Uxh. A, pp. 3-4, pp. 6-7). The proposed
language is designed, in a manner consistent with New York law, to mitigate the risks of
inadvertent disclosurc assaciated with voluminous document production in major commercial
actions. Parties emploving the language would agree to (1) implement and adhere to reasonable
procedures to ensure that documents protected from disclosure are identified and withheld from
production, (2) take reasonable steps to correet errors when protected information is
inadvertently produced, (3) retum or destroy copies of inadvertenily produced protecied
information upon request of the producing party, and (4) neither challenge the producing party’s
document review procedure or its efforts to rectify the production error, nor claim that the retorn
of the protected information has caused it to suffer prejudice (Exh. A, p. 7). The Subcommuttee
notes that the most efficacious manuer of addressing the problem of inadvertent disclosure of
confidential infonmation is v legislative cnactinent — perhaps through amendment of New
York’s Civil Practice Law anc Rules - but that, absent such recowrse, the proposed language
would serve as a helpful imerim measure to maintain the standing of the Commercial Division as
a world-class forum for resolving commercial disputes (Exh. A, pp. 3-4).

Persons wishing to comment on the proposal should e-mail their submissions to
rulecormients(@nycourts. oy or write to: John W. McConnell, Esq., Connsel, Office of Court
Administation, 25 Beaver Street, 11" FL, New York, New York, 10004, Comments musi be
recelved 1o later than January 16, 2018.

All public comments will be treated as available for disclosure imder the Freedom of
Information Law and are subject to publication by the Office of Court Administration, Issuance
ol a proposal for public comment should not be inlcrpreted as an endorsemecnt of that proposal by
the Unified Court System or the Office of Court Administration.

COUNSEL'S OFFICE » 25 SEAVER STREET, MEW YORK, NEW YORK 10004 = reL: 212-428-2154 « pax: 212-478 2158
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MEMORANDUM

TO: Commercial Division Advisory Council

FROM: Subcommilice on Procedural Rules to Promote Efficient Case Resolution
{“Subcoinmittee™)

DATE: September 5, 2017

RE: Proposal to Mitigate Risk Associated with Inadvertent Privilege Waiver
During Disclosure

Introduction and Background

lilectronic discovery has now become standard fare in commercial litigation, and it has
impacted the disclosure process in several ways. Chief among these has been a verituble
explosion in the sheer number of documents to be reviewed and an increased complexity in the
process surrounding the review of documents for responsiveness and privilege. Of course, with
increased volume and complexity invariably comes increased cost to the litigants,

But the cost is not just monctary. [t also manifests itself in an increased likelthood of
error during the review process. Arguably the most grievous potential error is the inadvertent
production of privileged material. Whether the production of privileged material is inadvertent
can (and often does) become the subject of satellite litigation, and the consequences of a judicial
finding that the inadvertent production constitutes a privilege waiver ¢an be catastrophic, An
inadvertent waiver not only resvlts in the surrender of an erstwhile privileged document to the
adversary, but it exposes the privilege holder o the risk that waiver will extend to other
privileged materiaj that addresses the same subjcct matier as the mistakenly produced privileged
communication,

Federal Rule of Bvidence 502 became part of federal practice in 2007. FRE 502
niitigates the risk of privilege waiver by establishing: (I} uniform criteria for what constitutes an

“tnadvertent” production in the federal system; (2) uniform criteria for determining when waiver
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extends to the subject matter of the document disclosed; and (3) a stipulated-to mechanism
whereby a party may simply request the return of an inadvertently produced document, and the
receiving party must return it without challenging whether the production effectuated a privilege
waiver. Moreover, FRE 502 also provides that by embodying their agreement in a court order,
the parties’ decision to deem inadvertent production not to trigger a waiver binds not only the
partics. but nonparties to the litigation {7.e. those who might otherwisc scek to rely upon the
inadvertent production as the basis for privilege waiver in another litigation or proceeding) as
well.

Since FRE 302°s enactiment, several states have followed suit with their own version of
the rule -- Alabama, Arizona, Colorado, Delaware, lllinois, Indiana, lowa, Kansas, Oklahoma,
Tennessee, Vermont, Washington, West Virginia and Wisconsin.! By adopting some variant of
FRE 502, these states have explicitly recognized both the problems associated with the
inadvertent waiver of privilege and the need to mitigate against the risk of such waiver.

All the state law analogs 1o I'RE 502 referenced above share one significant attribute:
they are all memorialized in the states’ evidence codes. This makes sense; these analogs
represent attempts to make uniform and/or modify the parameters surrounding the waiver of
privileges that, themselves, are creatures of stalewide statute or rule,

There have been proposals made to cnact a FRE 502 analog in New York State. See e.g.
Supporting Statement to New York State Bar Association’s Committee on Civil Practice Law
and Rules Proposed CPLR 4549 {Undated); New York State-Federal Judicial Counsel’s Report
on the Discrepancies between Federal and New York State Waiver of Attorney—Client Privilege

{January 204},

' Atlached to this explanatory memorandum as Exhibit A is a chart, which sefs forth those aspecis of FRE 562 these
other jurisdictions have clecied to incorperate.

2
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The Subcommittec’s Proposal

It seems cleat that the most efficacious approach for addressing privilege waiver during
disclosure would be an aniendment to the CPLR; a CPLR amendment would maximize the rule’s
statewide impact and clarity and enhance predictability for counsel {and their clients). While the
bench and bar await the passage of such an amendment, however, the Commercial Division can
and should implement an interim measure to maintain its standing as a world-class forum for
resolving commercial disputes. Accordingly, the Subcommittee recommends an amendment o
the Commercial Division's Statewide Rules of Practice

The most logical context within which to cstablish this interim measure is by amending
Commercial Division Rule | 1-g, which addresses confidentiality orders in the Commercial
Division. Rule 11 g itself references Appendix B to the Statewide Rules, which contains the
standard form of confidentiality order utilized by many of tle justices in the Division {the
“Standard Form™)}. The Subcommniitiee recommends that to the extent parties wish 1o increase

predictability and mitigate against the risk of inadvertent disclosure, they incorporate the

*The promulgation of such a rule via administrative order is entively appropriate. As this Subcommitice has
observed previously:

“Article VI, Section 30, of the New Yotk State Constitution pravides the tegislature the power to reguiate
proceedings in the courts, and permits the legislawre (o delegate to the chicf administrator of the courts any
power possessed by the legislature ‘to regulate practice and procedurc in the eourts.’® Section 212(2)(d} of
the Judiciary Law authorizes the chief administrator to do the following: ‘Adopt rules and orders regulating
practice in the courts as authorized by statbte with the advice and consent of the administrative board of
the courts, in accordance with the provisions of section thirty of article six of the

constitution.”” {See Memorandurn to the Conuncercial Divisior Advisory Council from the Subcommitice
on Procedurat Rules to Promote Efficient Case Resolution entitled *Public Cominents on Proposed Rule on
Use of Inlerrogatorics in the Commerciai Division of the Supreme Court of New York™ (February 24,
2014).

Accord, Stene v Robert #2, 25 NY3d 448 [2015]( New York courts have “latitude to adopt procedurcs consistent with
general practice as provided by statute . .. . Courts may fashion necessary procedures consistent with coustifutional,
statulory, and decisional law™ Yinternal citations omited),

[ ]
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following language into the Standard Form?, or into ancther form of order utilized by the Justice
presiding over the matler:
. In connection with their review of clectronically stored information and
hard copy documents for production (the “Documents™), the Parties agree as follows:
a. to implement and adhere 1o reasonable procedures to ensure that Documents
protected [tom disclosure pursuant to CPI.R 3101]c], 3101[d][2] and 4503
(“Protected Information™)* are identified and withheld from production.
b. if Protected Information 1s inadvertently produced, the Producing Party shall
take rcasonable steps to correcet the error, including a request to the Receiving
Party for its rcturn.
c. upon request by the Produciug Party for the return of Protecied Information
inadvertently produced, the Recciving Party shall promptly retorn the
Protccled Information and destroy all copics thercof, Furthermore, the
Receiving Parly shall not challenge cither the adequacy of the Producing
Party’s document review procedure or its efforts to rectify the error, and the
Recciving Party shall not assert that its return of the inadvertently produced
Protected Information has caused it to suffer prejudice.”

Rational for Proposal

Because the Subcommittee’s proposal takes the form of an amendment Lo the Statewide

Rules, rather than a modification to the CPLR, the Subcommitice has taken steps to ensure that it

*If added 1o the Standard Form, we believe that the language should be included as new paragraph 21, Antached us
Exhibit B is a copy of the Standard Form, tracked to show the addition of the foregoing non-waiver language.

* The referenced CPLR provisions correspond, respectively, to Attorney Work Product, Materials Prepared in
Anticipation of Litipation and the Attorney-Clicnt Privilege.

4
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remains consistent with existing law regurding inadvertent privilege waiver, Under established
New York precedent, the inadvertent production of documents does not effectuate a waiver if:

a. the producing party had no intention of producing the document;

b. the producing party look reasonable steps to ensure that the document was not

disclosed;

¢, the producing party took prompt action to rectify the inadvertent production; and

d. the party receiving the inadvertently produced document would net suffer prejudice

by having to return the document.
See AKA Proteciive Sys.. Inc. v Cily of New York, 13 AD3d 564, 565 [2d Dept 2004]; New York
Times Newspaper Div. of New York Times Co. v Lehrer McGovern Bovis, Inc., 300 AD2d 169,
172 [1st Depl 2002}, McGhmn v Grinberg, 172 AD2d 960 |3d Dept 1991]; Manufacturers und
Traders Tr. Co. v Servaironics, Inc., 132 ADD2d 392 [4th Dept 1987,

Incorporating New York's standard for determining inadvertence inte the Standard Form
accomplishes several distinet, but related goals. First, it makes it facially apparent that the new
provision is intcnded to be consistent with existing New York state law. Second, it ensures that
the parties commil to taking appropriate steps to screen for privilege and promptly remediate any
¢iror — f.e, steps that are necessary under New York law to avoid an inadvertent waiver. Third,
the new provision ¢liminates the possibility that the presumptive non-waiver embodied in the so-
ordered Standard Form will be litigated, thereby reducing greatly the chance that a non-party
seeking to challenge the implications of an inadvertent production in another forum will become
aware of its occurrence in the first instance,

There is one obvious limitation on the utility of the preposed non-waiver language. By

drafting it to be consistent with existing New York state law, it must, of nceessity, exclude
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%5

protection for so-called “quick peek™ " arrangements. Quick peck agreements are inconsistent
with New York law, and while they may protect against later ¢laims of waiver by anc party
against the other, they will be entirely ineffective against waiver claims interposed by non-parties
1o the agreement. New York faw makes clear that the valuntary production of privileged
malerial effectuates a completle waiver of the privilege. See, e.g. Baliva v State Feorm Mul, Anlo.
Ins. Co., 275 AD2d 1030, 1031 [4th Dept 2000]. In addition, there is & real risk under New York
law that a party who voluntarily produces privileged material will effectuale a subject matter
waiver — a privilege waiver that goes beyond the document disclosed. See e.g Matier of
Stenavich v Wachtell, Lipion, Resen & Kaiz, 195 Misc 2d 99, 199 [Sup Ct 2003]. Protecting
parties to quick peek arrangements against waiver claims by third parties would require the
legislative modification of existing law and the adoption of the so-called selective waiver
doctrine. See Diversified Indus., fne. v Meredith, 572 F2d 596, 606 [8th Cir 1977].
Conclusion

Although the optimal solution to shiclding against inadvertent waiver of privilege
involves legislative action, the Subcommittec believes that its proposed amendment to the
Standard Form will mitigatc greatly against claims of inadvertent walver and provide
significantly more predictability than currently exists.

Accordingly, we respecifully submit that Statewide Commercial Division Rule 11-g be
amended as set forth below.

(0 The text of current rule 11-g{c) shali be deleted and replaced with the following

language:

3 A “quick peek> apreement involves parties to o litigation exchanging documents without first conducting any
privilege review whatsoever. Under these arrangoments, the producing party lins aver all material responsive o
the production request, the recciving party takes 2 “yuick peek™ at the material and designates the documends it
waits (o use, and the producing party then asserts or farcgoes the privilege.

6
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“¢}  In the event the partics wish to incorporate a privilege claw-back provision
into the confidentiality order 1o be utilized in their commereial case, they shall
insert the following text as separate paragraph:

. Inconnection with their review of electronically stored information
and hard copy documents for production (the “Documents™), the Parties
agree as follows:

a. to implement and adhere to reasonable procedurces to ensure
that Nocuments protected from disclosure pursuant to CPLLR

3161 [c), 3101[d][2] and 4503 (“Protected Information”} are
identified and withheld from production.

b. if Protected Information is inadvertently produced, the
Producing Party shall take reasonable steps to correct the cror,
including a request to the Recciving Party for its return,

c. upon request by the Producing Party for the return of
Protected Information inadvertently produced, the Receiving Pany
shatl promptly rcturn the Protected Information and destroy all
copics thercof, Furthermore, the Receiving Party shall not
challenge either the adequacy of the Producing Party’s dogument
review procedure or its efforts to rectify the error, and the
Receiving Party shall not assert that its return of the inadvertently
produced Protected Information has caused it to suffer prejudice.’

In the event the parties wish to deviate from the foregoing language, they shall
submit 1o the Court a red-line of the proposed changes and a written explanation
of why the deviations are watranted in connection wilh the pending matter.”

(15 A new subsection (d) shall be added to Rule 11-g, which shall read:

“Nothing in this rule shall preciude a party from secking any form of relief
otherwise permitted under the Civil Practice Law and Rules.”
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Federal Rule of Evidence 502

Ruie 582. Attorney-Client Privilege and Work Preduct; Limitations on..., FRE Rule 502

United States Code Annotated
Federal Rules of Evidence {Refs & Annus)
Article V. Privileges

Federal Rules of Evidence Rule 502, 28 U.S.C.A,
Rule 502, Attorney-Client Privilege and Work Product; Limitations on Waiver

Cuarrentness

The fallowing provisions apply, in the circumstances set out, 1o disclosure of & communication or information coverad
by the aticrney-chent privilege or work-product protection,

{a} Disclosure Made fn a Federal Procecding or to a Federal Office or Agency; Scope of a Waiver. When the disclosure is
madde in a federal proceeding or lo a federal office or agency and waives the atlorney-client privilege or work-product
protection, the waiver extends to an undisclosed commumication or information in a fedeval or state preeceding only il

(1) the waiver (s indentional;
£2) the disclosed and undisclosed communications or information concern the syme subject matler: and
{3) they ought in fairness 1o be considered togother,

(1) Iuadvertent Disclosure, When made in a [ederal proceeding or o a federal office or agency, the diselosure does not
operate as a waiver in a federal or staie proceeding i

(1) the disclosure 1s iiradverteng;
(2) the holder of the privilege or protection took reasonable sieps (o prevent discloswie; and

{3) e holder promplly took reasonable steps to rectify 1ihe error, ncluding §if applicable) following Federal Rule of
Civil Progedure 200035 K I35,

{c} Disclosure Made in a State Proceeding, When (he disclosure is made m a stale proceeding and is not 1he subject of a
state-court order concerning waiver, the disclosure Joes not operie as a waiver in a federal proceeding i the disclosuore;

(1) would not be a waiver under this raleaf it had been made in a lederal proceeding; or

{2) is not a waiver under the law of the state where the disclosure occurred,
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Rule 502. Attorney-Client Privilege and Work Product; Limitations ow..., FRE Rule 502

(d) Contralling Effect of a Court Order. A federal court may order that the priviiege or proteetion is not wilved by
disclosure connccted with the litipation pending before the court-in which event the disclosure is also not a waiver in
any other tederad or state proceeding.

(¢} Controlling Effect of a Parly Agreement. An agreemeiit on the effect of disclosure in 2 federal proceceding is binding
only an the parties to the agreement, unless it is incorporated mnto o court order.

(i} Controlling Effect of This Rule, Notwitlistanding Rules 101 and 1101, this rule applies to state proccedings and 1o
tederal courl-annexed and faderal court-mandaied arbitration proccedings, in the circumstances sel out in the rule. And
notwithstanding Rule 501, this rule applies even if state law provides the rule of decision,

{g) Definitions. In this rule:

(1) “atiorney-client privilege” meuns the protection that applicable law provides for conlidential attorney-client

communications; and

(2} “work-product prelection”™ means the protection that applicable Jaw provides [or tangible material (or its imangible
equivalenl) prepared In anticipation o[ htigation or for trial.

CREDIT(S)
(Pub.l. 116-322, § 1{), Scpt. 19, 2008, 122 Stat. 3537; Apr. 26, 2011, ¢ff. Dec. 1, 2011.)

ADVISORY COMMITTEE NOTLES
20117 Amendments

Rule 502 has been amended by changing the iniiial letter of a [ew words [rom uppercasce (o lowercase as part of the
restyling of the Fvidence Rules lo make style and terminology consisteni throughout the rules. There is no intenl Lo

change any result in any ruling on evidence admissibility.

ADVISORY COMMITTER NOTES
Explanatory Note (Revised [1/28/2007)

This new rule has [wo njor purposes:
i I

13 It resolves some longstanding disputes in Lhe courts about the effect of certain disclosures of comnunications
or information pretected by the atlernsy-client privilege or as work produci--specifically those disputes involving
inadverient disclosure and subjecl maller waiver.

2) It responds 1o the widespread complaint that litigaiion costs necessary 1o protect against waiver of attorney-vlien:
privilege or work product have become prohibitive due to the concern that any disclosure (however mhocent or
minimal)y will operate as a subject matler waiver of all protected communications or mformation. This concern s
cspecially woubling in cases invelving clectronic discovery. See, v.g., Hopeor v City of Buftimore, 232 FR.D. 228, 244
(17.Md. 2005 (clestronie discovery may cncompass “millions of documents” and to nsist upon “record-by-record pre-
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Rule 502. Attorney-Client Privilege and Work Product; Limifations on..., FHE Rule 502

production privilege review, on pain of subject matler waiver, would impose upon parlies costs of production that bear
no proportionality to what is at stake in the liligation™).

The rule secks to provide a predictable, uniform sct of standards under which parties can determine the consequences
of a disclosure of a communication or information covered by the attorney-clicat privifege or work-product protection.
Parties 1o litigation need 1o know, for example, that if they cxchange privileged information pursuanl to a confidentiality
order, the couet's order will be enforceable. Morcover, if a federal court's confhidentialily order is not enforccable in o
state cowrt then e burdensome costs of privilege review and retention are unlikely to be reduced.

The rule makes no atiempt o elier federal ar statc law on whether a commuenication or information is protected under the
attorney-client prvilege or work-product immunity as an initial matter. Moreover, while establishing souw exceptions
to waiver, the rule does nat purport o supplant applicable waiver doctrine gencrally.

The rule governs only certain waivers by disclosure. Qther common-law waiver doctrines may resull i 4 [inding of
waiver even where there is no disclosure of privileged information or work produet, See, e.g., Nguyen v Exeel Corp.,
197 153d 200 (5th Cir. 19993 {reliance on an advice of counsel defense waives the privilege with respect to attorncy-
client communications pertinent to that defensed; Kyers v Burlesenn, 100 IR, 236 (DD.CL 1983} (allegation of lawyer
malpractioe constituted 3 waiver of confidential communications under the circumstances). The rule is not intended 1o
displace oy modify federal common law coneerning waiver of privilege or work product where no disclosure has been
made.

Subdivision (a). The rule provides that a voluntary disclosure in a faderal proceeding oy to a federval office or agency. if
a waiver, generally results in a waiver only of the communication or information disclosed; a subjcct matier waiver (of
either privilege or work product) is reserved for those unusual situations in which fajmess requires a further disclosure of
related, protected information, in order to pravent a selective and mislending presentation ol evidence to the disadvantage
of the adversary. See, c.g., fn re Uitited Mine Workers of America Fiplovee Beacfie Pluns Livig., 159 FR.D. 207, 312
(12.D2.C. 1994) (watver of work product Kimited to materials actually disclosed, because the party did not deliberately
disclose documents in ap atlempt Lo gain a tactical advantage}. Thus, subject matler walver is limited 10 siluations in
which a pasty intentionally puis profected information inta the litigation in « selective, nusleading and unfiir manner.
Tt follows that an inadvertent disclosure of protected intormution can never result in a subjeel matker waiver, Se¢ Rule
502(b). The rule rejects the reswit in fn re Seaded Case, 877 F.2d 976(D0C.Cir, 1989), which held that inadvertent disclosure
of documents during discovery auviomatically constitited a subjoct matier waiver,

The language concerining subjeet matter waiver--"ought in fairness™--is taken om Rule 106, becausce the ammalting
principle is the same, Under both Rules, 4 party that makes a selective, misieading presentation that is uufzir to the
adversary opens itself to a more complete and accurate presentation,

To ussure protection and predictability, the vule provides that if a disclosure is made at the federal level, the federal rule
on subject matler waiver governs subsequent state court determinations on the scope of the waiver by that disclosure.

Subdivision (), Courts are in conflict over whether an madvertent disclosure of a communication or mformation
protected ay privileged or work product constitutes a waiver, A few cowrts find that a disclosure must be infentional o
be a widver. Most courts find a waiver only if the disclosing party acted carclessly in disclosing the connmunication of
information and Tuiled to request its return in a timely manner. And a few courts hold that any inadvertent disclosure of
a commuuication or information protected vuder the attorney-client privilege or as work product constitutes a waiver
withoul regard to the protections taken to avoid such a disclosure, See generallv Hopson v Chy of Baltinere 232 TR
278 (MM, 2005), for a discussion of this case law.
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The rule opts for the middle ground: inadvertent disclosure of protected communications or information in conncction
with 2 federal proceeding or 1o a federal ofTice or ageuey does not constitute a waiver if the holder took reasonable steps
1o prevent disclosure and also promptly ook reasonable sieps to rectify the error, This position is v accord with the
majority vizw on whether inadvertent disclosure is a watver.

Cascs such as Lofs Sporivwear, 158 A, Ine v Levi Seratiss & Coo, 104 FR.D. 102, 105(5.D.NLY. 1985y and Hurtford Fire
Ins. Coov Garvev, 109 R, D323, 333 (NLD.Cal. 1985, set out & multi-factor test for determining whether inadvertent
disclosure is a warver. The stated faciors (ronc of which is dispositive) arc the reasonableness of precautions taken, the
time taken to rectify the error, the scope of discovery, the extent o' disclosure and the overriding issue of fairness. The
rule does not explicitly codily that test, because it is really a set of non-determinative guidelines that vary from case
ta case. The rule is {lexible enough 10 accommodate any of those listed factors, Other considerations beuriug on the
reasonableness of a producing party's efTorts include the number of documents to be reviewed and the time consteaints for
production. Depending on the circumstances, a party that uses advanced analytical software applications and linguistic
tools in sceeening Tor privilege and work product may be found Lo have taken "reasonable steps™ to prevent inadvertent
disclosure. The implementation of an efficient system of records management belore litigation may alyo be relevant.

Fhe rule does not require the producing party to cagage in o post-production review to determing whether any protecied
communication of informuation has been produced by mistake. But the rule does require the producing party 10 Tollow
up on any obvious indications that 4 protecied comnnunication or information has been produced inadvertently,

The rule applies to inadvertent disclosures made 1o a federal office or agency, including but not linited to au office or
agency that s acting iy the course of its repuiaiory, investigative or enforcement authority. The consequences ol waiver,
and the comcomitant costs of pre-production privilegs review, can be as great with respect o disclosures to offices and

ageneies as they are in litigation.

Subdivision (¢}, Difficult questions can arisc when 1) a disclosure of a commuunication or information protecied by the
anorney-clicnt privilege or as work product is made in 4 state procecding, 2) the communication or information is offered
in a subscquent federal proceeding on the ground that the disclosure waived the privilege or protection, and 3) 1he
state and federal laws are in conllict on the question of waiver. The Committee determined that the proper sotion
for the lederal court is 1o apply the law that is most protective of priviiege and work product. If the state law is more
protective (such as where (he staie law is that an inadvertent disclosure can never be a watver), the holder of the privilege
of protection may well have relied on that law when making the disclosurs in the state proceedivg. Morcover, applying
a more resuiclive federal law of waiver could impair the slatle objective of preserving the privilege or work-product
proiection [or disclosures made in state proceedings. On the other baod, if the federal law is moze protective, applying
the state law of waiver 1o determine admissibility in federal court is likely to anderming the federal objective of limiting

the casts of production.

The ruie docs not addiess the entorceability of a state court confidentiality order in a federal proceeding, as that guestion
is covered both by statutory law and principles of federalism and comity. See 28 U.S.C.§ 1738 (providing that state
judicial proceedings “shall have the same full faith and credit in every court within the United States . . as they have by
law or ugage in the courts of such State |, . . lroos whicly they are tuken™), Sec elso Tirckei v Oltsn Thre & Rubber Co.,
191 F.R.D. 495, 499 {1D.Md. 20003 (noting that a {ederal court considering the enforceability of 2 state confidendiality
order is “constrained by principles of comity, conrtesy, and . .. lederalism™). Thus, a state court order finding no waiver
in connection with a disclosure made in a state courl proceeding is enlorceable under exising law in subscquent federal

wroccedings,

Subdivision (d). Confidentiality orders are becoming increasingly important in limiting the costs of privilege review
and retention, especially in cases involving electronic discovery. Bui the utility of a confidentiality order in reducing
discovery costs 1s substantially diminished if it provides no protection outside the purticular litigation in which the ordey

46 NYSBA NYLitigator | Spring 2018 | Vol. 23 | No. 1



COMMITTEE REPORT

Rule 502, Attorney-Client Privilege and Work Product: Limitations on.., FRE Rute 502

15 entered. Pasties are unlikely to be able (o reduce the costs of pre-production review [or privilege and work product il
the consequence of disclosure is that the communications or information could be used by non-parlics to the litigation,

There is some dispute on whether a conlidentizhity order entered in one case is enforceable in other proceedings. Se
generelly Hopson v, Ciry of Baltinore, 232 VIR . 228 (DM, 2009), for a discussion of this case law. The rule provides
that when g confidemiality ovder governing lie consequences of disclosure in that case is entered 0 a lederal proceeding,
ils lermus are enforceable against non-partes in any federal or stule proceeding. For example, the courl order may provide
for relurn of documents without waiver irrespeclive of the care taken by the disclosing party; the rule contomplates
eitloreement of “claw-back™ and "guick prek™ avrrangements as a way Lo avold the excessive costs ol pre-production
review for privilege and work produoct, See Zuludlake v UBS Warburg £1.C 210 F.R.D. 280, 2918 DUNY. 2003) (noting
that parties may enter into “so-called “claw-buck” pgreements that allow the parties to forepo privilege review altogsiher
i1 favor of an agreement o relurn inadvertently produced privilege documents™), The rule provides a party with a
predictable protection from a court ovder--predictability that is needed to allow the party Lo plan in advance to hmit the
prohibitive costs of privilege and work product review and retention.

Under the rule, a confidentiality order is ¢enlorceable whether or nod it memorializes an agreoment among the parlies 10
the ligation. Party agreement should not be a condition of enlorceability of a federal court’s order.

Under subdivision ¢d), a federal court may order that disclosure of privileged or protected information Y connection
with” o fedecal procecding dees nof result in waiver, Butsubdivision (d) does not allow the federal court 1o enter an order
determining the watver ciTects of a separale disclosure of the same information in other proceedings, state or federal. TFa
disclosure hus been made ina state proceeding (and is not the subject of wstate-court order on waiver), then subdivision
i) is inapplicable. Subdivision (¢y would govern the federad couwrt’s determination whether the state-court disclosure
wajved the privilege or protection in the federul proceeding.

Subdivision {e), Subdivision (e codifies the well-established proposition that parlics can enter an agreement Lo limit the
eftect of waiver by disclasure between or among them. OF course such an agreement can bind only the partices to the
apreement, The rule malees clear that il partics wani protection against non-parties from a finding of waiver by disclosure,
the agreement must be made part ol a court order.

Subdivision {f). The protections against waiver provided by Rule 502 must be applicable when protecied communications
or information disclosed in federal procecdings are subsequenily oflered in state proceedings. Otherwise the holders of
protecied communications and information, and thetr Tawyers, could not rely on the protections provided by the Rule,
and the goul of limitmg costs i discovery would be substantially undermined. Rule S02(f} is intended to resolve any
potentinl tension between the provisioas of Rule 502 that apply o stale proceedings and the possible limitations on the
applicability of the Federal Rules of Evidence otherwise provided by Rules 100 and 1181,

The rule is inlended to apply in all federal court procecdings, meluding courl-annexed and courtsordered arbitrations,
withou! regard to any possible Limitations of Rules 101 and 1141, This provision is not intended 1o raise an inference
about the applicability of any other rule of evidence in arbitration proceedings maore generally.

The costs of discovery can be equally high for state and federal causes of aciion, and lhe role seeks 1o Jimit those costs
ity all federal procecdings, regardless of whelher the claim arises vunder stale or federal law. Accordingly, the rule applies
1o slale law causes of action brought in federal court.

Subdivision (g). The rule's coverage s limited to attorney-client privilege and work product. The operation of waiver

by disclosure, as applied to other evidentiary poivileges, remains a guestion of [ederal common law, Nor does U rule
purport Lo apply to the Fifth Amendmest privilege against compelled sclf-incrimination.
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The delinition of work product *maerials” is intended to include both fangible and intangible information. See b re
Condant Corp. Nee. Litig., 343 F.3d 658, 662 (3d Cir. 2003} (“work product protection extends 10 both tangible and
intangible work product™).

Commitlee Letter

The letler {rom the Commitee on Rules of Practice and Procedure of the Judicial Confercnce of the United States to the
Committee on the Tudiciary of the U.S. Scnate and House of Representatives, dated Sepember 26, 2007, provided:

On hehalf of the Judicial Conlerence of the United States, [ respectfully submit a proposed addition o the Federal Rules
of Bvidence. The Conivrence recommends that Congress adopt this proposed rule as Faderal Rule of Evidence 502,

The Rule provides for proteclions against waiver of the atlorney-client privilege or work product immunity. The
Conference submits this proposal directly to Congress because of thelimitations on the rulemaking function of the lederal
courts in matiers dealing with evideatiary privilege. Unlike all other federal rules of procedure prescribed under the Rules
Enabling Act, those rules governing evidentiury peivilege must by approved by an Act of Congress, 28 U.S.C.§ 2074(b).

Description of the Process Leading to the Proposed Rule

The Judicial Conierence Rules Commitlees have long been concerncd about the nsing costs of hitigation, much of
which has been caused by the review, required under cirrent law, of every document produced in discovery, in order
1o determine whether the document contains privileged information. In 2006, the House Judiciary Commitice Chair
sugyested that the Judicial Conference consider proposing a rule dealing with waiver of attorney-client privilege and work
product, in order 10 limit hese rising costs. The Judicial Conference was urged 1o proceed with rulemaking that would:
sproteet against the forfeitwre of privilege when 2 disclosure in discovery is the result of an innocent mistake; and

spermit. parties, and cowls, to profect against the conseguences of waiver by permilting disclosures of privileged
inforimation belween the parties to hitigation,

The lask of drafiing a proposed rule was referred to e Advisory Commitlec on Evidence Rules {the “Advisory
Committee”}. The Advisory Commitiee prepared a dralt Rule 502 and invited a scleet group of judges, lawyers, and
academics to testily before the Advisory Comimittee about the need lor the rule, and to suggest any improvements. The
Advisory Commitlee considered all the testimony presented by these experts and redrafted the rule accordingly. At ils
Spring 2006 meeling, the Advisory Committee approved for release for public conument a proposed Ruie 302 that would
provide cerlain exceptions 1o the federal commen law on waiver of privileges and work product, That rule was approved
for release for public comment by the Commitiee on Rules of Practice and Procedwre (“the Standing Commitree™). The
pubiic comment period began in Avgust 2006 and ended Februory 15, 2007, The Advisory Commiutee received more
that [sic] 70 public comments, and uiso heard the testimony of more than 20 witnesses al two public hearings. The rulke
released for public comment wis alse carefully teviewed by the Standing Commitlec's Subvommitiee on Stvle. In April
2007, the Advisory Comunitiee issued a revised proposed Rule 502 faking info account the public comment, the views
oi the Subcommitlee on Style. and its own judgment, The revised rule was approved by ihe Standing Commitice and
the Judicial Conference. Tuis cnclosed with this fetter.

Iu order to inform Congress of the legal issucs involved in this rule, the proposed Rule 502 alse includes a proposud
Commiltec Note of the kirnd 1hat accompanics all rules adepied through the Rules Enalbling Act. This Comnutice Note
may be incorporuied as all or part of the legislative hislory of the rule if it is adopted by Congress. See, e.g, House
Conference Report 103-711 (stating thal the “Conferees intend that the Advisory Commitice Note on [Evidence] Rule
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417, as transmitled by tie Judicial Conference of the United States to the Supreme Courl on Getober 23, 1993, applics
to Rule 412 as enacted by this section™ of the Viplenl Crime Control and Law Enforcement Act of 1994},

Problems Addressed by the Proposcd Rule

In drafiing the proposed Rule, the Advisory Committee concluded that the current law on waiver of privilege and work
product 1s responsible in large part for the rising costs of discovery, especially discovery of clectronic information. In
complex litigation the lawyers spend significant amounis of time and e¢ffort to preserve the privilege aud work product.
The reason is that if a protected document is produced, there is a risk that a court will find a subjeet matter waiver that
will apply not only to the instant case and document bul Lo other cases and documcnts as well. Morgover, an snormous
amonnt of expense is put into document production in order 1o protect against madvertent disclosure of privileged
information, because the producing party risks a ruling that cven a mistaken disclosure can resuit in a subject matier
wajver. Advisery Commitice members alse expiessed the view that the fear of waiver leads to cxtravagant cluims of
privilege. Members concluded that if there were a way 10 produce docurnents in discovery without risking subject matter
waiver, the discovery pracess eould be made much less expensive. The Advisory Cominittee noted that the existing low
on the oifeet of inadvertent disclosures and on the scope of waiver is far rom consistent or cerfain, 1t also noted that
agreements between parties with regard 1o ihe effect of disclosure on privilege are commeon, but arc unlikely Lo decrease
1he costs of discovery due 1o the ineffectiveness of such agreemenis as Lo persons nof party 1o them.

Proposed Rule 502 docs not attempl Lo deal compreheasively with elther attorney-client privilege or work-product
proteciion. It also does not purport (o cover all issues concerning waiver ov forfeiture of either the attorney-client privilege
or work-product protection. Ratber, it deals primarily with issues invelved in the disclosure of protecied informatien in
federal court procecdings o 1o a federal public office or agency. The rule binds state courts only with regard to disclosures
made in lederal procecdings. 3 deals with disclosures made in s1ate proceedings only 1o the extent that the effeet of those
disclosures boeomes an issue in federa! litigation. The Rule covers issues of scope of waiver, inadvertent disclosure. and
the controlling cilect of court orders and agreements,

Rule 502 provides the fofluowing protections against waiver of privilege or wark product:

«Limituiions on Scope of Waiver, Subdivision (a) provides that if a walver is found, i applies ouly to the information
disclosed, unless a broader waiver is made necessary by the holder's intentional and misleading use of privileged or
protecied communications o information.

sProtecrioits Againgt Tnedvertent Disclosure, Subdivision (b) provides tat an inadvertent disclosure of privileged or
protected cominunications or information, when made at the federal level, does not operate as a waiver if the holder
took reasonable steps to provent such a disclosure and employed reasonably pronpd measures o retricve (e mistakenly
disclosed communications or information.

<Effect un State Proceedings and Disclosures Made in State Cowrts. Subdivision () provides that 1) if there 15 a disclosure
of privileged or protecicd communications or information at the federal level, then state courts must honor Rule 302 in
subsequent state proceedings; and 2)if theve is a disclosure of privileged or protected communicalions or information in
a slate proceeding, then adnussibility in a subscquent federal proceeding is deiermined by the law that 1S Most protective

AgAMSsL Walver.

sCirders Protecting Privileged Contmunications Binding on Non-Parties. Subdivision (d) provides Uit of a lederal count
entors an order providing that a disclosure of privileged or proleeted communications or infonmation does nof canstitute
a waiver, that order is enforceable against all persons and entities in any {ederal or stute proceeding. This provision
allows parties in an action in which such an ovder is cutered Lo limit their costs of pre-production privilege review,
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sAgreements Pratecting Privileged Commnications Binding ot Paities. Subdivision (¢} provides that parties in a federal
proceeding can enter into a confidentinlity agreement providing for mutual protection against waiver in that proceeding.
While those agreements bind the sipnaiory partics, Uey are not binding on non-partics unless wcorporated into a court

arder.
Urelling Choices Made by the Advisory Comnutiec
The Advisory Commitice made a number of important drafting choices in Rule 502, This scetion explaius those choices.

1} The effect in state proceedings of disclosures initially made in stute proceedings. Rule 502 dous not apply to a disclosure
made in a state proceeding when the disclosed communicution er inlormation is subsequently offered in another stale
progecding. The first drafl of Raule 502 provided for uniform waiver ruies in federal and state proceedings, regardiess
of where the mitial disclosure was made. This drafl raised the obicctions of (he Conference of State Chicl Fustices.
State judges argued that the Rule as drafled offended principles of tederalism and comity, by superseding swate law of
privilege waiver, even for disclosures (hal are made initially in state procecdings--and cven when Uhe disclosed material is
then offered in a state procceding (e so-called “state-ro-stare”™ probiem). In response to these objections, the Advisory
Committee voled unanimously to scale back the Rule, so that 1l would not cover the "state-1o-state” problem. Under the
current proposal state courts are bound by the Federal Ruic only when a disclosure is made at the federad level and the
disclosed communization or information is luter offeved in a stale proceeding {the so-called “federal-to-state™ problem).

Druring the public comment period on the scaled-back rule, the Advisory Committee received many reguests from lawyers
and lawyer groups (o reiurn o the originad draft and provide a uniform rule of privilege waiver that would bind bollistate
und lederal courts, for disclosures made i either state or federal proceedings. These comments expressed the concern
that if states were not bound by a uniform federal rule on privilege waiver, the protections afforded by Rule 502 would
be undermingd; parties and their lawyers might not be able o rely on the protections of thie Rule, for fear that a state
law would find a waiver even though the Federal Rule would not.

The Advisory Comnittee determined that these comments rased a legitimate concern, but decided not to extend Rule 502
Lo povern a state court's dererminanion of waiver with respect 1o disclosures mmade in state procesdings. The Cowmitiee
relied on the {ollowing considgerations:
-Rule 502 is located in the Federnl Rules of Evidence, « body of rules determining the udmissibility of evidence in
federal proceedings. Parties in a state proceeding determining the effect of a disclosure made in that proceeding or
i other state courts wouald he unlikely o look to the Federal Rules ol Evidence for the answer.

+In the Advisory Commitice's view, Rule 502, as propoescd herein, does fuifiil its primary goal of reducing the costs
of discovery in federal procecdings. Rule 502 by its terns governs state courts with regard 1o the effect of disclosures
initially made in feders] proceedings or 1o federal offices or agencies. Parties and theiy lawyers in federal proceedings
can therefore predict the consequences of disclosure by referring to Rule S02; there is no possibality that a state court
could find a waiver when Rule 502 would nol, when the disclosure is imtially made at the federal lovel.

The Judicial Conterence has no pasition on the merits ol separate legislation 1o cover the problem of waiver of privilege
and work product when the disclosure is made at the staie level and (he consequence is to be determined in a siale courl.

2} Other applications of Rule 502 to state court procecdings, Alihough disclosures made i state court proceedings and
Tater offered in state proceedings would not be covered, Rule 502 would have an effect on state couvd proceedings where
the disclosure is initially made in a federal proceeding or 1o a federal office or agency. Most importantly, stale courls
in such circumstances would be bound by federal protection orders. The othier protections against waiver in Rule 502--
againgl mistaken disclosure and subicet matter waiver--would also bind state courts as to disclosures mitially made at the
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{federal level, The Rule, as submitled, specifically provides hat it applies to state praceedings under the circumstances
set out i the Rule. This protection is needed, otherwise parties could not rely on Rule 302 even as to federal disclosures,
tor fear that a state court would Tind waiver ¢vell when a federal court wauld not.

3) Disclosurcs made in state proceedings and offered in a snbsequent federal proceeding. Earlicr drafts of proposed Rule
502 did not determine the question of what rule would apply when a disclosure i3 made in staie cowrt and the waiver
detenminaiion is to he made in a4 subsequent federal proceeding. Proposed Rule 302 as submitted hercin provides Ut
all of the provisions of Rule 302 apply unless the state law of privilege is wore protective {less likely to [mel waiver)
than the federal law. The Advisory Commitice delertnined that this solution best preserved lederal interests in proteciing
against waiver, and also provided appropriate respeet [or state aliempts to give greater protection o communications
and infermation covered by the attormey-clicnt privilege or work-product doctrine.

4) Selective waiver. AL the suggestion of the House Judiciary Committee Chair, the Advisory Commitice considered
a rule that would allow persons and entitics Lo cooperate with government agencies without waiving all privileges as
to oiher parties in subsequent ltigation, Such a rule is known as a “selective waiver” role, meaning that disclosure of
protected communications or information to the government waives ihe protection only selectively--to the government--
and not 10 any other person or enlify.

The selective waiver provision proved to be very conuroversial. The Advisory Comumittee determined that it would not
propose adoption of 2 scleclive waiver provision; buu i light of the request from the House Judiciary Committee, the
Advisory Commitlee did prepare language for a selective waiver provision should Congress decide to proceed. The dralt
language for a sclective walver pravision is available on request.

Conclusion

Proposed Rule 502 is respectiully submitted for consideration by Congress as a vule that will effectively limit the
skyrocketing costs of discovery, Members of the Standing Commitiee, the Advisory Comnittee, as well as their reporters
and consultants, are ready to assist Congress in any way it sees fit,

sincerely,

Lee H. Rosenthal

Clair, Commiltes on Rules of Practice and Procedure
Addendum to Advisory Conunitice Notes

STATEMENT OF CONGRESSIONAL INTENT REGARDING RULE 502 OF THE FEDERAl. RULES OF
EVIDENCE

During consideration of this tule in Congress, & number of guestions were raised about the scope and contours of
the ¢ffect of the proposed rule on current law regarding attorney-client privilege and work-produet protection. These
questions were ullimately answered satisfactorily, without need Lo revise he text of the rule as submitted to Congress
by Lhe Judicial Conference.

o general, these questions are answered by keeping in mind the limited theugh important purpose and focus ol the rule,
The rule addresses only the effect of disclosure, under specified circumstanees, of 2 communication that is otherwise
protected by atlorney-client priviigge, or of information that is protected by work-product protection, on whether the
disclosure itself operates as a waiver of the priviiege or proicction for purposes of admissibility of evidence in a federal or

R
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stale judicial or administrative proceeding. The rule docs not alter the substantive law regarding attorney-cliend privilege
or work-produgt prodection in any other respeet, including the burden onhe party invoking the privilege for protection)
to prove that the particular information (or comnninication) qualilies for it, And it is not intended o aher the rules and
practices governing use of mfarmation cutsle this evidentiary context,

Some of these questions are addressed more specitically below, in order o help furiher avoid uncerlainty in he
interpretation and upplication ol the rule.

Subdivisten (a)--Disclosure vs. Use

This subdivision does not alter the substantive law regarding when a party's strategic use in litigation of otherwise
privileged information obliges that party 10 waive the privilege regarding other information concerning the same subject
matler, 50 that the information heing used can be [arly considered in context. One situation v which this issue anises, lhe
assertion as a defense in patent-infringement Litigation thata party was relying on advice of counsel, is discussed elsewhere
in this Noie, In this and similar situations, undes subdivision (a){ 1) 1he party using an attorney-client communication to
s advamage in the ltigation las, in so deing, inentionally waived the privilege as to other conununications congcrming
the same subject matiar, regardless of the circumstances in waich the conimunicaiion being so used was initially disclosed.

Subdivision (b)—Fairness Considerations

The standard set foril i this subdivision for determining whether a discloswre operaies as o waiver of the privilege or
prolection is, as explained clsewhere i this Note, the majority rule in the federal courts. The majority rule has simply been
distilled here into o standard designed ro Be predictrble in its application, This distillation is not intended 1o foreclose
nolions of Mairness from continuing o inform application of the stundard v ail aspecis as appropriate in particular
cases--for example, as (o whether sieps taken to rectify an eirongous inadvertent disclosure were suflicienlly prompt
tnder subdivision [B)(3) where the receiving party has relied on the mformation diselosed.

Subdivisions (A} and (B)=-Disclosures to Federal Office or Ageney

This rule, a5 4 Federal Rule of Evidence, applics o admissibilivy of evidence, While subdivisions {a) and {b) are writicn
broadly Lo apply as appropriale to disclosures of informaton to a lederal ollice or agency, they do not apply (o uscs
of infermalion-—-such as rontine use in government publications--that {all owside the evidentiary context. Nor do these
subdivisions relivve the party secking to protect the informalion as privileged from the burden of proving that the

privilege applies i the first place.
Sulrdivision (dy--Court Orders

This subdivision authorizes a cowt to enter orders only m the context of litigation pending before the court, And it
docs not aller the law regarding waiver of privilege reselting from having acguiesced in the use of otherwise privileged
mlormation. Therefore, tiis subdivision does not provide a basis (for a court 10 enable partics Lo agree to a selective walver
of the privilege, such as 10 a federal agency conducting an investigation, while prescrving the privilege as against other
parites seeking the information, This subdivision is designed {o enable a court to enter an order, whether on motion of
ole or ore partics or on s own motion, thay will allow the parties to conduct and respond to discovery expeditiously,
without the need for exhaustive pre-production privilege reviews, while still preserving each party's right lo assert the
privilege to preclude use in Litigation of infermation disclosed in such discovery. While the benelits of 4 court order under
this subdivision would be equally available iy government enflorcement aclions as in private actions, acquiescence by the
disclosing parly iu use by the federal ageney of infermation disclosed pursuant o such an order would still be treaied
as under current Jaw for purposes of determining whether the acquicscence in use of the mformation, as opposed 10 1ts
mere disclosure, eflects a waiver of the privilege, The same applics 10 acguigscencs in use by anclier privale party.
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Moreover, whether the order is entered on motion of one or more parties, ur on the court's own mobion, the court retaing
its avthority t inclwde the conditions it decms appropriate In the clrcumstances.

Subdivision (e}—Party Agreements
This subdivision simply makes clear that while parties to 4 case may agree among themselves regarding the effect of
disclosures between each oulier in a federal proceeding, iLis not binding on others unless it is incorporated into a courl

order, This subdivision does not confer any anthority on a court 1o enter any order regarding the cffcet of disclosures,
Thut authorily must be found in subdivision {d}, or elsewiere.

Notes of Decisions (44)

Fed. Rules Bvid, Rule 502, 28 US.C A, FRE Rule 502
including Amendments Recgived Through 8-1-17

Iur of recmmnt w AU Rnn, [un e S i o T G e Wanks,
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Cade of Alabama
Alabama Rules of Kwndence
Article V. Privilepes

ARE Rule 510
Lule 510. Waiver of privilege by voluntary disclosure,

Crrreniness

{a) Generafly. A persou tpor whom these rules conler a privilepe against disclosure waives the privilege if the person o
the person's predecessor whife holder of the privilege volantarily discleses or consents 1o disclosure of any sighificmul
part of the privileged matter. Thus rele does not apply il the disclosure wsell' is privileped.

(L) Attorney-Client Privitege amd Work Product; Limitations on Wafver. Notwithstanding section (2) of this rule, the
following provisions apply, in the circumstances set out, (o disclosure of a communication or information coversd by
the attorney-client privilege or work-prodoct protection.

(1) DISCLOSURE MADE IN AN ALABAMA PROCEEDING: SCOPE OF WAIVER. When the disctosure is inade
in an Alabama procesding and swaives the allorney-client privilege or work-product proleciion, the waiver extends io
i undisclosed comnunication or information in an Alabama procceding only il

{A) the waiver is intentional;

{8 the diselosed and undiscloscd communications or information concern the same subject matler; and

{(7) the disclosed and undisclosed communications or information should, in fairncss, be considered Loget her.

(2} INADVERTENT DASCLOSURE. When made in an Alabuma procecding, the disclosure does not operate s a
waiver i an Alabama progeeding if:

(A the disclosure 1s inadvertent;

(B the holder of the privilege or protection took reasonable steps to prevent disclosure: and

(€7} the holder promptly ook reasonable steps to rectily ihe ervor, including (il applicable} fallowing the procedure
sel oul in Alabama Ruls of Ciwil Procedure 26{b) 6} R).

{33 DISCLOSTURE MADE [N A PROCEEDING IN FEDERAL COURT OR IN ANQTHER STATE. When the
disclosure is made in a proceeding in Federal court of in another state and is not the subject of a court order CORCErng,
waiver, the disclosare docs not operate as a walver in an Alabama proceeding i7 the disclosure:
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(A} wonld not be a waiver under this rule it it had been made in an Alabaina proceeding; or

(B) is not a waiver under the law governing the federal or state proceeding in which the disclosure occurred.

4y CONTROLLING EFFECT OF A COURT ORDER. An Alabama court may order tha the privilege or
prolection is not waived by discloswre conmected with the litigation pending before the court -+ in which event the
disclosure is also not a waiver in any other Alabama proceeding.

{5y CONTROLLING EFFECT OF A PARTY AGREEMENT. An agreement on the cffect of disclosure in an
Alabama proceeding is binding only on the parties to the agreement, unless it is incorporated into a courl order,

{6) DEFINITIONS. In this yule:

{A) “Altorney-client privilege” means the preicction that applicable law provides for confidential attorney-client

conumunicaions; aigd

(R} “Work product protection™ means tlie protection that applicable law provides for tangible material {or its
intungible equivalenty prepared n anticipation of liigation or for trial.

Credits
{Amended off, 10-1-2013)

Fditars' Notes

ADVISORY COMMITTEE'S NOTES

This rule, stated substantially in the language of the corresponding Uniferm Rule of Fridence, sets fonh in
cxpress lerms what is 1o be implizd from the statement of all privileges -- 1o, the privilege falls when that which
is protected by the privikege is voluntarily disclosed by the holder, See Unif R Evid. 510, Such a waiver may
oceur, lor examnpie, when the holder allows an unnceessary (hird party 1o be piivy to an olherwise privileged
communication. Additionally, it may arise when the holder tells a third purty abeut the privileged matier, Sce.
e, Perry v State, 280 Ark. 36, 655 $. W 24 380-(1983) (clergyman privile ge waived by disclosure of inculpatory
statoments 1o others); State v, Jackson, 97 N.M. 467, 641 P.2d 498 (1982). This waiver doctrine is consistent with
preexisting Alabama faw_ Sec Ex parte Great Am, Surplus Lines Ins. Co., 540 80. 2 1337 {Ala. 1989) (altlorney-
client privilege); Swoope v, State, |13 Ala, 40, 22 8o. 479 (1897} {husband-wile privilege); €. Gamble, McElroy's
Alabamay Gvidence 8§ 394.01 {waiver of attorney-client privilege), and 103.01¢4) {husband-wife privilcge) {4th
ed. 1991},

The waiver doctrine has two sigmficant limitations, First, waiver arises only when the helder has disclosed,
or allowed disclosure of, the “priviicged mattar.” The clieat does not waive the attorney-citent privilege,
for example, by disclosing the subjccet distussed withoul revealing the substance of the discussion itseil. Sec
Fed.R.Evid. 511 (not cnacted) advisory committee’s nowe; E. Cleary, McCormick on Tvidence § 93 (3d ed.
1984}, Bven i the holder disctoses a portion of (he privileged matter, however, the second limitation is tat the
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disclosure must be of a “signilicant part™ of it. Diselosure of an insighificant pari of the privileged matter does
not waive the privilege. Whether a significant part of the privieged matier has been disclosed 15 a cominon
sense question for the judge. See N.IY. R Evid, 510 explanatory note. [t should be observed, ol course, that the
holder need not disclose every detail of the privileged matter in order to waive the privilege. See Or R . Evid. 5(1
legislative commientary. No waiver oceurs 1 the disclosure, even of 4 signilicant part of the privileged matter,
is nrade in the course of anviher privileged communication. Perry v, State. 280 Ark. 36, 635 S.W_2d 380 (1983).

The coircept of fairness underlies the waiver doctrine. 11 has been held unlair (o permit offensive assertion of
a privilege. When a party, for example, offers a portion of the privileged swaner in proal of his or her case,
fairness diclates that the opponcnt be allowed to ofler or discover the remainder, Ginsberg v, ifth Court
of Appuals, 686 SW.2d 105 (Tox. 1985). This is consisient with preexisting Alabama law under which (he
attorney-client privilege [alls when a plainuff client puts the attorney-client conununications at issue or charges
the atiorney with misconduct. Ex partc Malone Ureight Liney, Inc., 492 So.2d 1300 {ATa 1988); Dewberry v.
Bank of Standing Rock, 227 Ala. 484, 130 S0, 4063 (1933),

ADVISORY COMMITTEE'S NOTES TO AMENDMENT TO RULE 514 EFFECTIVE OCTOBER 1, 2013
Rule 310 has been amended to establish a standard oy determinmg whether inadvertent disclosume in an
Alabama proceeding of matter otherwise protected by the attorney-chent privilege or ithe work-product
doclrine results in waiver of the privilege or protection, This amendment is 1o be read consistent wilh revisions
made to the Alabama Rules of Civil Procedure in 2010 to accommodale the discovery of electronically stored
wformation (HSI),

The amendment 15 also intended to align Alabama law with 'ederal Rule ol Evidence 502 and to provide
predictable, nniform standards whereby parties can protect against warver of the privilege or protection in an
Alabama procecding. All substantive changes o Rule 31 are Tound 1n 2 new section (B), which s modeled
on Federal Rulke 302,

Section {a), Generally, No changes have heen made 1o the original paragrapl of Rule 514, which s now
designated as Rule 330a). Rule 31000) governs the eonseguences of voluntary disclosure of privileged matler
generally, in circumsiances not covered by Rule $10(b).

Section (b). Attorney-Client Privilege and Work Product; Limitations on Waiver. Rule 510kb) addresses only
the effect of diselosure, in an Alabama proceading, of Information oiherwise prolecied by the attorney-client
privilege or the work-product doctrine and whether the disclosure itself operates as a waiver of the privilege
or protection for purposes of admissibility, The fuilure to address in Rule S10¢bY other waiver issucs or other
privileges or protections is not mended to affect the law regarding those other waiver issues, privileges, or
protections. The amendment does not alter existing Alabama law for determining whether a communication
or mformation gualifies for protection under the altorney-cliem privilese or the work-produact doctriog in the

first instance.

Subsection {b}(1}. Disclosure Made in an Alabama Proceeding; Scope of Waiver, Rule 5t0{(b){1} adopis the
standard sel forth in Federal Rule 302(a). The advisory committes s noles acconipanying Federal Rule 502(a)
provide & clear description of this standard.

“IAT subject matter waiver (ol cither privilege or work product) is veserved [or those tnosual situations i
which [uirness requires a Turther disclosure ol reiated, protected mformation, in order o pravent a sclective
and misleading presentation of evidence to the disadvantage of the adversary. See, ¢.g., fe re Unired Mine
Workers of dueriva Fuiployee Benefie Plans Livig,, 159 F.RIY. 307, 312 (D.D.C1994) (waiver of work
product limited to materials actually disclosed, because tne pardy did not deliherately disclose ducuments in
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an attempt 1o gain a tactical advaniage). Thus, subjecl nialler waiver 1s Jimited ta situations in which a party
intentionally puts protected information into the litigation in a sclective, nusleading and unfair manner. It
follows that an inadvertent disclosure of protected infornradion can never result in a subject matter waiver.”

Fed R Livid, 502(a) {Advisory Committee’s Notes),

Subsection (B)(2}. Inadvertent Disclosure. Subsccetion (b2} tils a gap in Alabama law regarding the proper
standard for deternmuning whether an inadvertent disclosure of matler protecied by the attorney-clicm privilege
or work-product doctrine during discovery resulls in waiver of the privilege or protecion. Sce Koolr Foods of
Alebarnee L5 v, Gen, Blee, Capited Carp, 531 F.Supe.2d 1318, 1320-21 (M. DAL 2008) {observing that courts
have used three standards for determining whether an inadvertent waiver has occurred but that “Alabama law
docs not fall neatly into any of these categories™), Sce alse Ala.R.Civ.P, 26(h 6K B) {Commitice Comments
10 2010 Amendiment) 2010 amendment “provides a4 procedure to assert a claim of attorney-client privilege or
wark-product protection after production [thal is] applicable to both non-EST and £ST data, but jthe change|
1s procedural and does not address substantive waiver law™),

The substantive standard sct [orth in this subsection is intended o apply in the absence of 4 court order or 4
pariy agreement regarding the effect of disclosure. Tn determining whether waiver bas ocewrred, court orders
and party agreements should ordinarily control. (f AlaR.Civ.P. 16(b}06} (Committee Commentis 1o 2010
Amendment) ("subdivision (b}6} allows the purties to agree {and 1he court o adopt their agreement as s
order} concerning nomvaiver of any claim of privilege or work-product protection in the event such materials

are inadvertenly produced ™),

Alabama Rule 310(b)}2) adopts verbatim the threc-part standard set oul in Federal Ruie 302(b}. Under this
standard, disclosure does not operate as a waiver 1f: (1) the disclosure was inadvertent, (2) the holder wok
reasonable steps to prevent disclosure, and (3} the holder took prompt and reasonable steps to rectify the crror
including (il applicable) providing e notice and following the other steps set forth in Rule 26(b){ 6} B} of the
Alabama Rules of Civil Procedure.

The standard adopted is intended (o be flexible. Accordingly, no attempt is wade Lo deline “reasouable steps™
or to Jist factors that must be considered in every case, Guidanee Tor applyving this standard van be found in
the advisory commiltee's notes accompanying Federal Rule 562{b}, which provide:

“Cases such as Lot Sporisweer. US AL fies v Levi Seguss & Co, 104 FR.DOIOY, 105 (SD.NY,L985)
and Hartfped Fire Ies. Co, v, Garver, 09 FRIDY 323, 332 (NLL.Cal 1955), set oul s multifactor test for
determining whether inadvertent disclosure is a waiver. The stated (actors (none of which s dispositive)
are the reasenableness of precautions tuken, the time taken to vectily the crror, the scope of discovery, the
extent of disclosure and the overriding issue ol fairness. The rule does not exphenly codify that test, because
itis really a set of non-determinative guidelines thai vary from case Lo case. The rule » flexible enough to
accommodate any of those listed factors. Other considerations bearing on i reasonableness of a prodecing
party’s eflorts include the number of documents 1o be reviewed and the time constraints for production.
Depending on the circumstances, a party thal uses advanced analytical soltware applications and linguistic
tools in screening for privilege and worlt product may be found to have taken “reasonable steps’ 1o prevont
inadvertent disclosure. The implementation of an efficient sysiem of records management before hivgation
may alsa be relevant,

“Ihe rule does not require the producing party 1o engage i a post-production review to determine whethier
any protected communication or information has been produced by mistake. But the rule does require the
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producing party to follow up on any obvious indications that a protected communication or information
Iras been produced inadvertently,”

i‘ach. R.Evid. 502(b} {Advisory Committec’s Notes),

Subscction (b}3). Disclosure Made i a Proceeding in Federz] Court or in Another State. Alabania Rule $10(b)
(3) corresponds 1o Federal Rule 502(c) and addresses the situation where the mitial disclosure occurred i«
proceeding in federal court ot in another state’s court and the disclosed matier is subsequently offered in an
Alabama procecding. Rule S10¢b)(3) provides that, in the ubsence of a court order, the disclosure will not
operale as a waiver in an Alabama proceeding il (1} the disclpsure would not have resulted 0 a waiver in an
Alabama proceeding by application of Ala.R.Tvid. STb, or (2) if’ the disclosure would not have resulted in
waiver under the lmw applicabic to the federal or slate proceeding in which it occurred. Stated dilferently, the
baw What is the most protective of privilege and work-product should be applied,

Subsection (b}4). Controlling Effect of a Court Order. Alabuma Rule 510(b)(4) corresponds (o Federal Rule
502(d). Under Rule 510(b)}4), a conNdentiality order governing the conseyuences of disclosure entered in an
Alabema proceeding is enforceable against nonpartics in a subscquent Alubama proceeding, Rule S10(b)(4),
like its federal counterpart, is mtended fo provide predictatnlity and reduce discovery costs. Sec Led R Evid,
362(3) (Advisory Committee’s Notes) (““Tjie ulibly of a confidentiality order in reducing discovery costs is
substaniixly diminished it it provides no protection ouiside the purticular litigation in whh the order 18
entered. Parties are unlikely to be able 1o reduce the costs of pre-production review for privilege and work
product il the consequence of disclosure is that the communications or information ¢ould be used by non-
partics to the litigation.™). Cf Ala.R.Civ. P, 16(b}6) (party agreements (or asserting claims of privilege or work-
produst protection after production may be included in court’s scheduling ordery; Ala. R.Civ.P. 201 {party
agreements for asserting claims of privilege or work-produst prowcction after production may be included in
courl’s discovery-conference order).

Subsection (b3(5). Contrulling Effect of a Party Agrecment, Alabama Rule 310(b)(5) corresponds to Federal Rule
502(e) and recognizes (hat parties niy enter into agricmaents concerning the clfect of disclosure ol privileged
or protected materials in an Alabama provecding. However, sugh an agreement is binding only on the parties
wnless it is incorporated inlo a court order as provided i Rule 310({b)(4).

Subscetion {b}Y6). Definitions, Alabama Ruic S10(b}6) adopis verhatim the delinitions lor “attomey-clicat
privilege” and “work-product pretection” contained in Federal Rule 502(g). The Jdefinitions are general. No
substantive change in existing Alabama law is intended. ¢f Al R Bvid. 582(a) (attorncy-client privilegek
Aln R.Civ 2 2601304 (trial-preparation matérials).

Notes of Decisions (5)

Ala, Rules of Evid,, Rule 510, AL ST REY Rule 510
Cugrent with amendments reeeived through July 13, 2007
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ARIZONA

Rute 502, Attorney-Client Privilege and Work Proeduet;.., AZ ST REV Rude 502

Arizona Revised Statutes Annotated
TRules of Fridence for Courts in the State of Arrzona (Refs & Annos}
Article V. 'rivileges

Arnzona Rules of Bvidence, Rule 50z
Rule 502, Attorney-Client Privilege and Work Product; Limitations on Waiver

Carrentness

The lollowing provisions apply, in the circumstances sct out, o disclosure of a conmmunication or information covercd
by the attarney-cliemt privilege or work-proaduct profection.

(2 Disclosure made in an Arizona preceeding; scope of & wiiver.

When the disclosure is made in an Arieona procecding and wsives the attorney-clieny privilege or work-product
protection, the waiver extends to an undiselosed commuication or information in an Arizona procecding only il:

{1} the waiver is intentional,

{2} the disclosed and undisclosed communications or information concern the same subject matter; and

13) they ought in fairness 1o be considered (ogether.

{b) Inadvertent disclosure.

When made in an Arizona proceeding, the disclosure docs nol eperate as @ waiver in ah Arizona procecding if:

{1y the disclosure is inadvertent;

{29 the holder of the privilege or prolection Look reasomable steps 1o prevent disclosure; and

{3} the holder prompilv ook reasonable sieps o rectily the error, including (i applicable) following Arizona Rule of
Civit Procedure 26{b}a¥13).

{¢) D¥sclosure made in a proceeding i Federal court or another state,

When the disclosure is made 1o a proceeding i federal court or another state and is nod the subject of a court order
concerning wiiver, the disclosure does not operale as & waives in an Arizona proceeding 1 the disclosnre;

{1) would not be a waiver under this role it had been misde in an Arizong proceeding; or
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Rule 502, Attorney-Glient Privilege and Work Product;.., AZ ST REV Rule 502

(2) is not a waiver under the law governing the federal or state proceeding where the disclasare oceurred.

{d) Controbling effect of & court order,

Al Arizona court teay order that the privilege of protection is not waived by disclosure connected witl the nigation
pending before the court--in which cvent the disclosure is also nol a waiver i any other proceeding.

{¢) Conirolling effect of a party agreenent,

A agreement on the effect of disclosure in an Arizona praceeding is binding oniy on the partics to the agreemenl, unicss
it is incorporated into a court order,

(1) Definitions,

i this rule:

(1) “attorney-client privilege”™ means the protection that applicable Jaw provides for conlidential atiomey-chient

conrmutications; and

(2} “work-product protection” menns the protection that applicable law provides for tangible material {or its intangible
equivalent) prepared in anticipation of litigation or for trial.

Credits
Added Scpt. 3, 2009, elfective Jan. 1, 2010. Anwended Sept. 8. 2011, effective Jan. 1, 2012; Sept. 2, 2014, elTective Jan.
1, 2017

17A Pu 1 AL RS, Rules of Evid,, Rule $02, AZ ST REV Rule 502
Current will amendments received through 71717

Bt T I R TR TR
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COLORADO

RULE 502, ATTORNEY-CLIENT PRIVILEGE AND WORK..,, CO 8T REV Rule 502

West's Colorado Revised Statutes Annotated
Title 13. Courts and Court Procedure
Kelated Court Ruies
Chapter 33. Colorado Rules of Evidence {Refs & Annos}
Acticle V. Privileges

CEE Rule 502
RULE 302, ATTORNEY-CLIENT PRIVILEGLE AN WORK PRODGUCT, LIMITATIONS ON WAIVER

Currentness

The ollowing provisions apply, in the circumstances set out, o disclosure of a communication of information covered
by the atlerncy-clicnt privilege or work-product profection.

{a) Disclosure Made in a Colormdo Pracecding or to a Celorado Office or Ageney; Scope of a Waiver. When ihe disclosure
is made in a Colorado progeeding or to an office or apency of a Coloradeo state, county, or local governmaent and
waives the altorney-client privilege or work-product protection, the waiver extends to an undisclosed corimunication
or informadon in e Colovade proceeding only it

{1} the waiver is inlentional;

(2} the disclosed and undisclosed communications or information congern the same subject matler; and

{3) they ought in lairness to be considered together.

(b) Iadvertent Disclosure. When made in a Colorado proceeding or to an ollice or agency of a Colorado state, county.
or local government, the disclesure does not operate as a waiver m a Colorado procecding il

{1y the disclosure is inadverient;

{2) the holder ol the privilege or protection look reasonable steps (o provent disclosure; and

{3) the hokder promptly took reasonable steps o reetily the ereor, Including (Fapplicable) following C R .CP. 26003} B).

{c) Diselosure Made in a Federal or other State Proceeding. When the discloswre is made in a proceeding in federal court
or the court of another staie and is not the subject of a court arder concerning waiver, ihe disciosure does nol operale
as @ waiver in a Colorado proceeding if the disclosure:

(1) would not be a waiver under this rule il it had been made in o Colorado proceeding: or
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RULE 502. ATTORNEY-CLIENT PRIVILEGE AND WOCRK..., CO 81 REV Rule 502

{2} 1s not A waiver under thie law governing the stale or federal proceeding where the diselosure occurred.

) Coutrolling Effect of a Court Order. A Colorado cowrt impy order that the privilege or prolection is not waived by
disclosure cennected with the litigation pending before the conrt--in wihich event the disclosure is also not a waiver in
any olher proceeding.

(¢} Controlling Effcct of & Party Agreement. An ugreement on the effect of disclosure in a Colorado proceeding is binding
only on the parties to the agieement, unless it is incorporaled inte g court order.

(f} Detinitions. 'n this rule:

(1) “attorney-ciient privilege” means the protection :hat applicable law provides for confidential attorney-client
communications; and

{2 “work-product protection” means the protection (hat applicable law provides for angible materal (or ils intangible
equivalent) prepared in anticipation of litigation or for trial.

Credits
Adopted efl, March 22, 201 6.

Rules of Evidence., Rule 542, CO ST REV Rule 502
Current with amendnents received through July 13, 2017

5
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DELAWARE

RULE §10. WAIVER OF PRIVILEGE OR WORK PRODUCT,..., DE R REV Rule 51D

West's Delaware Code Annotated
Delaware Rules of Court
Delaware Uniform Rules of Cvidence
Article V. Privileges

D.R.E, Rule 510
RULE 510, WAIVER OF PRIVIT.EGE OR WORK PRODUCT;, LIMITATIONS ON WAIVER

Currentiness

The [ollowing provisions apply, in the circumstances set out, to disclosure of information or communications that ace
privileged under these rmules or thal are sebject to work-product protection.

(a) Waiver by Intentional Disclosure, A person waives a privilege conierred by these tules or work-product prolection
i such person er such person's predecessor while holder of the privilege or while entitled to work-preduct proteclion
inicntionally discloses or consents 1o disclosure of any signilicant pary of the privileged or protected commumcation or
intormation. This rule does not apply il the disclosure iscll'is privileged or protected.

(b} Disclosure; Seope of 2 Waiver. When the disciosure waives d privilege conlerred by these rules or work-product
protecuon, the waiver extends to an undisclosed commmumication or isformation only it

{1y the wanver is intentional:

(2) the disclosed and undisclosed communications or infornuation concerm the same subject matier: and

{3) they ought in fairness Lo be considered together.

¢} Inadvertest Disclnsure. A disclosure does not operaie as a waiver il
I

{13 the disclosure is inadverient:

{2} the holder ol :he privilege or protgction wok reasonable steps to prevent disclosure; and

{3) the holder promplly ook 1easonable steps (o rectily the error, including iollowing any applicable cowrt procedures
1o nenify thy opposing party or Lo retrieve or request destruction of the information disclosed.

(d} Thisclosure Made it a Non-Delaware Proceeding. Notwithstanding anything in these rofes (o the contrary, a disclosure
made in a non-Delaware procecding docs not operate as o waiver il the disclosure is not a waiver under the law of the
jurisdiction where the disclosure oceurred.
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RULE 510. WAIVCR OF PRIVILEGE OR WORK PRODUCT;..., PE R REV Rule 510

{e) Disclosure ta & Law Enforcement Agency. Notwithstanding anything in these rules to the contrary, a disclosure made
to a law enforcement agency pursuant 1o a confidentiality agreement docs nol operale as a waiver of an existing privilege.

(f) Controlling Effcet of a Court Order. Notwitlistanding anythisg in these rules to 1he contvary, a court may order that
the privilege or protectivn is not waived by disclosure connected witl: the litigation pending before the court--in which
gvent the disclosure is also not a waiver in any other proceeding.

(1) Controlling Effect of a Party Agreement. An agreement on the effeet of disclosure in a proceeding is binding only on
the partivs to the agreement, unless it is incorpovated into a court order.

(b} Definition, Tn this rule:

(1} “work-product prolection” means the protection that applicable law provides for documents and tangible things (or
their infangible cquivalents) prepared in anticipation of litigation or for trial.

Croedits
|Adopted elfective July 1, 2004 )

Editors' Nuies

COMMENT

‘The revisiuns to LR L 10 are based on F.R.UE, 502, which rule has been the subject of almost 200 law review
articles. At lezst 30 articles are comprehensive discussions of the rule and post-enactment judicial use of the
rule. This proliferation of learned journal commentary on inadvenent disclosure of privileged communications
parallcls the capunential increase in e-diseovery requests nad Fesponses I Major cascs. F.RE. 502 1akes a
“iddle ground” position on inudvertent disclosure. requiring an inguiry infe the means taken by counsel to
identily and protect privileged communications, wnless the parties agree on a different protocal for dealing
with inadvertent disclosure. The revised DR 14§10 contains similar protection against the adimissien or use of
inadvericntly disclosed privileged or protected communications to ensuts the integnty of 1he liligation process
in Delaware.

3R E 510 conforms to the federal rule in terms of handling inadvertent disclosure. A leading case interpreting
VLR B S0 is Rionels Incestrics, e, v, Buiddigg Meatovials Corp.. 234 FR.D. 216 (1513, Pa. 2008), At least one
Delaware decision deals with elaims of wuiver of attorney-client privilege through inadverient disclosure and

containg the following discussion:

An inadvertent disclosure ol privileged communications will not necessarily operale lo waive the aliorney-
client privilege. n order Lo determine whether the inadveriently disclosed documenis have lost their privileged
stalus, the Court must consider the following factors: {1) the reasonablencss of the precautions taken to preveni
inadvertent disclosure; (2) the time taken o rectify the error; (3) the scope ol discovery and extent of disclosure;
and (4) the overall fairness, judped against the care or negiigence with which the privilege is guarded.

64
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RULE 510. WAIVER OF PRIVILEGE OR WORK PROBUCT:..., DE R REV Rule 518

In re Kenr Cownty Adeguare Pablic Faeifities Ordinances Liigation, 2008 Del, Ch, LEXTS 48, at *24 (Apr. 19,
2008) (Noble, V (.} {citations vmitted). The facrors set lorth in these deeisions arg not explicitly codified i
D.R.E. 510, as they constitute nen-delerminative guidelines that may vary from case 1o case.

As n FRE. 502, new 1LR.E. 510 also clarifies that when a voluntary disclosure constitnics a walver of
attorney-client privilege 4s to a communication or information, the scope of ihe waiver is generally limited
1o the privileged communicalion or information disclosed. The rule does not disturb existing Delaware law
regarding the scope of waiver of work-product protection by voluntary disclosurc. See Rofling Properties, Ine.
w CRS Sirvive, Ine, 1989 WL 158471 (Del. Super. Dec. 13, 1989).

The rule governs only certain waivers by disclosure and is not mtended to alter existing law with vespect Lo
waiver of privilege or work product prolection by other means. Sev, e.g., Buvrer Inf'l loe v, Rbane-Povlene
Rurer, Tue., 2004 WL 2158051 (Del. Ch, Sept. 17, 2004) (discussing “at issuc™ cxeeplion to attorney-client
privilege as form of waiver “where the ivsue was lack of good faith” {eitation omitied)).

Subscetion 510f¢} codifies the ruling by Chancellor Chandler in Swito v M Kesson HROC, Ine, Civ. A 19553,
2002 W 31657622 (Del. Ch. Nov. 13, 2002). Seite involved the guestion of wheiher the defendant waived its
work-product protection as Lo Lhe documents at issuc by sharing them with the SEC in an investigaiion.

Subsection S1{0) containg the introduciory clause, “[ajotwithstanding anything in these rules to the contrary,”
in part 50 Ul a court may allow Lhe parties in a matter (0 agree Lo quick-peek arrangements without pre-
production privilege review, Othierwise, the partics Lo such an arvangement nuy be deemed to have waived a

privilege pursvant (o subseetion 510(a).

D.R.E, Rule 310, DE R REY Rule 519

Delaware Uniform Rules of Bvidence, Rules of the Supreme Court, Delaware Supreme Court Tnternal Operating
Procedures, Chancery Cowtd Rules, Superior Court Rules of Civil Procedure, Superior Court Rules of Criminal
Procedure, and The Delaware Lawyers' Rules of Professional Conducl are current with amendments received through
August 15, 2017, All other state aud local court rules are current with amendiments received through August 15, 2017,

Iam! ok b e L D 10 nte s e vl noeees b D T b et A
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ILLINOQIS

Rube 502. Attorney-Client Privilege and Work Produci;..., (L R EVID Rule 502

West's Smith-1urd Hlinois Compiled Statutes Annatate
Court Rules
illinois Kules of Evidence (Rels & Annos)
Arxticle V, Privileges

Evid. Rul:: 502
Formerly cited as IL 5T Evid, Rule 502

Rule 502, Attorney-Client Priviloge and Work Produel; Limitations on Waiver

Currentness

The followntg provisions apply, in the circumslamees set out, to disclosure of a communication or information covered
by the atrermey-chient privilege or work-product protection.

() Disclosure Made in oot Hlinols Proceeding or to an Hlinois Office or Agency; Scope of 2 Waiver, When the disclosure is
made in an Ulineis provecding or 1o an Hiinows office or agency and waives the attormey-chient privilege or work-product
profeetion, the waiver extends to an undisclosed communication or information in any proceeding only if*

£1) the walver is mtentional;

€2} the disclosed and undisclosed commumications or information concern the sime subject matter; and

{3} they cught in fairness 10 be considered together.

(b) Inadvertent Disclosure. When made in an Ilinois procesding or te an Hlinois oflice or agency, ihe disclosure docs ot
aperate as a walver in any procecding if

(1) the discloswic 18 inadvertent,

{23 the holder of the privilepe or protection 1ook reasenable steps 1o prevent disclosure; and

{3} 1l holder promptly took reasonable steps to rectify the ervor, including (il applicable) following Supreme Court
Rule 2{p}

(c) Disclosure Made in u Federal or another State's Proceeding or to a Federal or Another State's Office or Agency, When
the disclosure is made in a federal or anciher state’s proceeding or Lo a federal or another state’s ofTice or agency and is
nol the subject of & court erder concerning waiver, the disclosure docs not operaie as a waiver inan Hlineis procceding
il the disclosure:

(1) would not be 4 watver under this rule 1if it aad been made in an [inois proceeding; or
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Rule 502. Attorney-Client Privilege and Work Product;..,, IL. R EVID Rule 502

(2) is not a waiver under the law governing the federal or state proceeding where the disclosure acouried.

(i) Controlling Effect of a Court Order, An Llinois courl may order thal the privilege or protection s not watlved by
disclosure connected with the hitigation pending before the court--in which event the disclosure is also not a waiver in
any oilier proceeding.

(¢} Contralling Effect of a Party Agreement. An agreement on the cileet of disclosure in an 1linois proceeding is binding
anly on Lthe partics to the agreement, uniess i is incorporaied into a court order,

{f) Definitions. In this rule:

{1y “attorney-client privilege” means the protection that applicable law provides for confidential ultorney-chent
communications. and

(2) “work-product protection” means the protection that applicable law provides for tangible maigrial (orils uanyible
equivaleny) prepaved in anticipation of litigation or [or trial,

Credits
Adopted Nov. 28, 2012, ofi. Fan. [, 2013,

LL.CS. Bvid Rule 502, IL R EVID Rule 502
Current with amendments veceived through 6/12017
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INDIANA

Rule $02. Attorney-Client Privilege and Work Product;..., iN 8T REV Rule 502

Wesl's Annotated Indiana Code
Title 34 Court Rules (Civil)
State Court Rudes (Civil)
Tndiana Rules of Tividence {Rels & Annos)
Article V. Privileges

Rules of Evid,, Rule 502
Rule 502. Attorney-Client Privilege and Work Product; Limitutions un Waiver

Currentiiess

The following provisions apply, in the circumstances st out, 1o disclosure of a communication or information covercd
by the attorney-clicnt privilege or work-product protection,

{a) Intentional disclosure; scape of & waiver, When a disclosuie is made in a court proceeding and waives the atorney-
client privilege or work-product pratection, the waiver extends to an vodisclosed communication or informanon only if:

{1} the waiver is intentional:
{2) the disclosed and undisclosed communications or infppmation concern the same subliect matier; a nd
{3) they ought in fairness 1o be considered together,

{b} Inadveetent disclosure. When made in a courl proceeding, o disclosure doces not operate us a4 waiver il
{1} the disclosure is inad verient;
(2} the holder of the privilege or protection ook reasonable steps to prevan disclosure; and,

(3) the holder promtly took reasonable sleps to reclily the ervos, including (il applicable) following Indiana Rule of
Trial Procedure 20(BYNb).

{¢) Comtrailing effect of a party agreement. An agreement on the effect of discloswre in a proceeding is binding only on
the parties (o the agreement, unless itis incorporated into a court order,

{dy Controlling effect of a court order, If 4 court incorporates into a cowrt order an agrecment betwaet or among parties on
the effeet of disclosure in a proceeding, o disclosure that, pursiant 1o the osder, does not constilule 8 waiver in conncelion
with the procecding in which the order is enlered is also notl a waiver in any other court procesding.
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Rule 502, Attorney-Glient Privilege and Work Product;..., i ST REV Rule 502

Credirs
Adopted Sept. 20, 2011, eifeciive Jan. 1, 2012, Amended Sept. 13, 2013, effective Jan. 1, 2014,

Rules of Evid., Rule 502, [N 87T REY Rule 302
Curvent with amendments received through Junce 15, 2017,
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IOWA

Rule 5.502. Attorney-client privilege and work product; limifations on waiver, 1A R 5.502

lowa Code Annotaied
Iowa Court Rules
L. Rules of P'ractice and Procedure
Chapter 5. Rules of Evideace (Refs & Annos)
Articte V. Privileges

LCA Rule 5.502
Rule 5,502, Attorney-client privilege aird work product; limitastons on waiver

Currentness

The following provisions apply, in the clrcumstances set out, 1o disclosure of 4 communication or information covered
by the attorney-clicnt privilege or work-product prozection.

W, Disclosure made i a court or ageney proceeding, seope of ¢ weiver. When thie disclosure is made inoa coarl or agency
proceeding and waives the attorney-cliem privilege or work-product protection, the waiver extends 10 an undisclosed

communication or informalion only il

(1) The waiver is intentional;

(2) The disclosed and undisciosed conmmunications or information concern the same subject maties; and

{3) They ought in fairness to be considercd Llogether,

b. Ineaverient diseloswre, When made i a court or agency procecding, the disclosure does not operaie as a waiver if

{1y The disclosure is inadverient:

{2} The holder of the privilege or protcction took reasonable steps (o prevent disclosure; and

{3} The holder promptly teok reasonable steps to rectify the crror, including {il applicable) fallowing lowa Rule of Civil
Procedury | 50305(h).

¢. Disclosure made in ¢ federal or state proceeding. When a disclosure is made in a lederal or siate proceeding and is not
the subject of a federal or slate conrt order sonceining waiver, the disclosure does not operate as a waiver inan lowa

proceedme if the disclosore;

(1) Would not be a waiver under this rule if it bad been made inan Iowa proceeding; or
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Rule 5.582, Attorney-chient privilege and work preduct; fimitations on waiver, 1A R §.502

(2) Is not a waiver under Lhe law of the jurisdiction where (he disclosure occurred.

d. Controlting offect of a vourt order. A cour? may ovder that the privilzge or protection is not waived by disclosure
connected with the litigation pending before the court--in which event the disclosure is alsa not a waiver in any other

procecding.

e. Controlting effect of u pariy agreement. An agreement on the effect of discloswre in 4 state proceeding is binding only
on the parties to the agreement, unless 1t is mcorperated into a couri order,

[. Cantrolling effect of this rde. Notwithstanding rales 5101 and 51101, this rule applies to all procecdings in the
circumsiances set oul in the tule.

g. Definitions, n (his rule:

(1) “Atwarney-clicnl privilege”™ means the proicction that applicadle law provides for conlidential aliorney-client

commuications.

(2} “Work-product protection’ means the protection thatapplicabie law provides lor tangible material (or its intangible
cquivakent} prepared in anticipation of litigation or for trial.

Credits
Adopted Sept. 28, 2016, ofT. Jan. 1, 2017,

1.C. A, Rule 5502, IA R 5.502
State court rutes are current with ameudmenis received through Juby 15, 2017,
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KANSAS

60.426a. Attorney-clienl privilege and work product; limitations on waiver, K5 ST §0-426a

West's Kansas Statutes Annotated
Chapler 60, Procedure, Civil
Article 4. Rules of Tvidence {Refs & Annos)
E. Privileges

K.5.A 60-426a
B0-426q. Attorney-client privilege isid work product; limitations on waiver

Currentness

Tihic following provisions apply, in the circumstanees set out, to disclosure of a communication or information covered
by the attorney-client privilege or work-producet protection.

(a3 Divelogire mode i ¢ court or agency proceeding, scope of wedrver. When the disclosure is made in a court or ageney
proceeding and waives the aflorney-cliont privilege or wark-product protection, the waiver extends 1o an undisclosed
communication or information in any proceeding ooly il

{1) The walver is inteutional;

{2) the disclosed and undisclosed communications or infonmation concern the same subject matter: a el

(3) they ought in fairness be considered topether,

(©) nadverrent diselosirr. When made in u court or ageney proceeding, the disclosure does not operale s 1 waiver

i any proceeding il

(1) The disclosure is inadvertent:

{2} the holder of the privilege or protection ook reasonable steps to prevent disclosurg, and

{3} the holder premptly took reasonable sieps Lo rectify the error, including, if applicably, following subsection (b)
{THB) of K854, 601226, and amendinents thereto,

(¢} Diseloswre made in o non-Kensas proceeding. When the disclosare is made ina non-Iansas proceeding and is not
the subjeet of a court order concerning waiver, the disclosure does nol operate as o waiver in a Kansus proceeding
i the disclosure:

{1) Would not be o waiver under this section i it had been made in a Kangas proceeding; or
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60-426a. Attarnay-client privilege and werk preduacy; limitations on waiver, K5 5T G0-426a

(2) s not a waiver under the Taw of the jurisdiction where the disclosure ocenrred,

() Controlling effect of a cowrt order, A conrt may order that the privikege or protection is not waived by disclosure
connected with the litigation pending belore the cowt, in which event the disclosure is also not s waiver i any otler
procecding,

(&) Contralling effect of a party agreenaent. An agreement on Uhe effect of disclosure in 2 proceeding is hinding only on
the pariics 1o the agreement, unless it is incorporated into a court order.

() Defintions. As used in this section:

(1} "Attornev-clicnt privilege” means the protection that applicable Taw provides for confidential attorney-client
communicalions.

£2) “Work-product protection” means the prolection thet applicable law provides for tangible material, or its
intangible equivalent, prepared o wricipation of litigation or for trial,

Credits
Laws 2000, olh, 96, 3 1, off. July 1, 2041

K. 5 A 60-426u, KS ST 614264
Statotes are current through Twws elfective on or before July 1, 2017, enacied during the 2017 Regular Session of the
Kuansas Legislature.
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OKLAIIOMA

§ 3502, Atterney-Client Privilege, O ST T.12 § 2502

Oklahoma Statutes Annotated
Title 12, Civil Procedure {Rels & Annos)
Chapter 40. Evidence Code (Refs & Annos)
Article V. Privileges

12 Okl.St.Ann. § 2502
§ 2502 Attorney-Client Privilege

Currenkness
AL Ag used in this section:

1. An “attorney™ is a person authorized, or reasonably believed by the client to be authorized, 1o engage w the pragtice

of law 1 any stale or nation;

204 “client” is & person, public officer, or corporation, association, or other erganizalion or enlity, either public or
private, who consulls an allorney wiils a view towards obiaining legai services or is rendered professionat logal services

b)" A Altorney,

3A Trepresentative of an attorney ™ 1s one employed by the attorney to assist the attorney in the rendition of proiessional

lepal services;
4. A trepreseatative of the client™ is;

. onte having authorily 1o obtain professional legal services, or to act on advice rendered pursuant therete, on
behall of the client, or

i any other person who, for the purpose of ellectuating legal representation for the chient, makes or receives a
coniidential communicelion whilke acting n the scope of employment for the client; and

S A communication is confidential™ ifnot inended 1o be disclosed wo tird persons other than tlose to whom diselosure
i3 made it Turtherance of the rendibion of professional legal services 1o the client or those reasonably mecessary for the

transtnission of the communicalion,

B. A clicnt has a privilege o refuse w0 disclose and to prevent any other person from disclosing conlidental
comnuicaiions made for the purpose of facilitating the rendition of professional legal services 1o the clicnt:

1. Between the clivnl or & representauve of the client aud the client’s attorney or a representitive of the attorney;

2. Between the alterney and a representative of the atorney,
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§ 2502, Attorney-Clicnt Privilege, OK 5T T, 12 § 2502

1. By the chignt or a representative of the client or the client's attorncy or a representative of the alloriey 1o an attorney
or a representative of an altorney representing another narty in a pending action and concerning a matter af commaon
nrerest therein,

4. Between representatives of the client or between (he client and a represeniative of’ the client; or

5. Among allorueys and their representatives representiog the same client.

€. The privilege may be claimed by the client, the client's gnardian or conservater, the personal representative of a
deceased client, or the sugvessor, trusteg, or similar representative of a corporation, association, or other organization,
whether or kot in existence. The person who was the attorney or the atlorney's representative at the time of the
commuaication is preswmed (0 have authority to claim the privilege but only en behalt of the client,

D, There is nno privilgge under Usis section:

1. Ii 1he services of 1he allorney were songht of obtaincd 1o cnable or aid amyone to commit or plar Lo counmit whai the
client knew or reasonably should have known to be a crime or fraud:

2. As to 4 commanication felevant 1o an issue between parties who claim through the same deceased client, regardicss
of whether the claiims are by testate or inlestale suceession or by inter vivos transaction,

1. As Lo acommunication relevant 1o an issue of breach ol duty by the aitorney to the clientor by the client to the attoriey;

4. As to 4 communication pecessary [or an altorney to defend in a legal procecding an accusalion that the atiorney
assisted the client in erivninal or iraudulent conduct;

3. As to & comnunication relevant Lo an issue concetming an attested document to which the allormey is an attesting

wiliiess,;

6. As Lo 4 communicalion relevant o & mater of common intercst between or amoog two of more clienty i the
communication was made by any of them Lo an attomey relained o1 consulled in common, when offered in an Actin
belween or among any of the clients; or

7. As 1o a communicalion between a public olficer or agency and its attorncy unless the communication voneerns a
pending investigation, claim or action wxd the court determines that disclosure will seriously impair the ability of the
public officer or agency Lo process the claim or conduct a pending investigation, litigation or proceeding in the public
Interest,
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§ 2502, Attorney-Client Privilege, QK ST 7. 12 § 2502

E. A disclosure of a commumication or information covered by the attorney-clicn: privilege or Lhe work-product doctring
does nol operate as a wanver il

l. The disclosure was inadvenenl;

2, The helder of the privileye took reasonable sicps 1o prevent disclosure; and

3. The holder el the privilege look reasonable steps 1o reciily the orvor ingluding, but not fimited to, inflormalion falling
within the scope of paragraph 4 of subsection B ol Szetion 3226 of this title, if applicable,

14, Disclosure of a communication or information mecting the requirements of an attorney-client privilege as set forth in
this section or the work-product doctrine 1o a governmental office, agency or political subdivision in the exercise ol its
regulatory, invesiigative, or enforcement authority docs not operate as a waiver of the privilege or profeerion in favor
of nongevernmental persous or entities. Disclosure of such mfommation does not waive the privilege or protection of
wundiselosed communications on the same subject unless:

1. The warver 1s intentional:

2. The disclosed and undisciosed communications or information concern the swme subject matter; and

3. Due 1o principles of fatrnzss, the disclosed and vndisclosed conmmunications or information should ke considered
together.

Credits
Laws 1978, ¢ 285, § 502, eif. Oct. 1, 1973; Taws 2002, ¢. 468, § 32, ¢IV. Nov, 1, 2002; Taws 2009, ¢ 251, § 2, el Nov.
I, 2000 Laws 2003, ¢ 316, § 1, ¢l Nov. 1, 2013,

Editors' Noles
EVIDENCE SUBCOMMITTEE'S NOTE
Prior Qklahoma statvtory Jaw dealing with the attorney client privilege was sparse indeed. Sections 335(4) and {6) of

Title 12 of the Oklalwina Statutes were applicable to this privilege. Section 385 provided:

“The fullowing persons shall be incompetent o testify: . {4) An atiomey, concerning any connnupicaiions made 1o him
by his client, in that raltion, or his advice thereon, without the olient's consent. . (6) ... Provided, thal il a person olTer
himsell as a witness, that is 10 be deamed a consent, "

Section 302 represents a much more comprehensive approach to the privilege and should furnish mich better guidelings
lor lawyer and judge alike in dealing with tius privilege,

Seetion 502(A) containing e definitions is, with a rearrangement of subdivisions (1) through (5) by the Legislature, in
substance, the same as Uniform Rule 502{a).
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§ 2502, Atterney-Client Privilege, OK ST T. 12 § 2502

Section SU2(AN 1} defines “atlorney”. Oklahoma has not dealt with so much of U substance of § S02{AX1) involving
cotmnunications made with a good [aith mistaken belief that the person was an attorney. The “reasonable belie™ of the
chent fest is a reasenable appreach o take on this gucstion,

Secuion SU2(AH2) defining “clicnt™ is consistent with the law o the Tenth Circuit in that it covers corporale clicnts
(See Nutta v. Hogan, 392 1°.2d 686 {10th Cir. 1968) ) and does not make actual employment necessary as Jong as
the comsuliaiion was with a view to retaising the attorney's professional services. See Hurt v, State. 303 P.2d 476
(Cela Cr 1956}

Under § 302044 3) defining Urepresentative of the altormey™, Guines v. Guines, 200 QOkla, 619, 251 P.2d 1044 (19523,
mulireetly supports 1he proposition Lhat an attorney's seorctary would be o “representative” within the meaning of this
rule. Legal inferns, office administrators, and the like would also appear 1o be covered if analogies ta the physician-
palicnt privilege are 10 be followed. See the Note 10 § 303, infra. The definition in this stbdivision of § 302 would be
hroad enough to encompess secretaries, interns and office adminisirators since allorneys need the services of people in
different capacitics to mect the needs of their clients in the best manner possible and the privilege should apply.

No prios Oklahoma authorily has been found defining « “representative of a cliant™ as in § SU2{(AX4) and it would have

a supplermenting cffeet,

Section 302(A N5 deals with the meaning of conlidenrial communications. To be protected, the communication should
be made under eircumstances manitesting an inient of nondisclosure, Parnacher v. Mount, 207 Qkda. 275, 248 12.3d 1021
(19521 The presence of a third person will not destroy the confidential character of 2 communicalion if there was an
inteotion that the communication remain confidential and the presence of a third person was reasonably nocessary o
the transmission of the communication, Oklahoma law is consistent with the rule. Sce RalzladT v, Stare, 122 Qkla. 263,
245 P934 (1920); Jayne v, Batcrvan, 191 Oklp. 272, 129 P.2d 188 (1942%; and Blankenship v. Rowntree, 219 TF.2d 597
{0th Cir. 1955).

Sechon S02¢B), with the exception of subsituimg the word *attorney™ for *lawyer” is identical W the Uniform Rule and
would be an excellent addition Lo the law in Oklahoma since there are few, i any cxpository principles enunciated in
the Taw dealing wiil the scope of privilege,

Section 5020C) deals with whowy way claim the privilege and, cxcept for termimology change is also identical (o the
Uniform Rule, [ has been held the priviicge exists {or the benein of the ¢licnl asa general rule. [t v Siate, 203 P.2d 470
{Okla. Cr 19563, The case law in Oklahoma is consistent with the thrust of the statute. Tt has been held that (he privilege
may be claimed by an incompetent and his general guardian, Tayne v. Bateman, 191 Okla, 272, 129 P.2d 188 {1942),
by on executor of the estate, Marcos v, Harris, 496 P.2d 1177 {Okla, 1972}, and by an administrator of the estale, In o
Wilkiny' BEstine, 199 Okly, 249, 185 P2d 213 (19470

Sections SUZ(I2H 1) throvgh (6] set [orth the excepuions, As (0 § 302(D)(1) dealing with the Tuntherance ol crime or fraud,
in Okiahoma professtonal communicalions between the attorney and client are not privileged when niade lor (he purpose
of assisting in the commission ol a crime. Cole v, Stuwe, 50 Okla.Cr. 399, 298 P. 892 (1931}, This 1 the view of the Code
of Professional Responsibility staiing that *A lawyer may reveal: ... (33 The intention of his ¢lignt 16 commil a crinic and
ithe information necessary o prevent the erime.” Furthermore, Canon 37 of the Canons of Professionai Eibics exemplily
ihese principles. The statutc is consistent with Oklahoma law though it does go further in providing for what the client
knew or rewsonably should have xnown and protects the client who is erroneously advised that the action s within the

Livwr,
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§ 2502, Attorney-Client Privilege, OK ST T, 12 § 2602

As 10 the cxception of § 302(DX2) dealing with claimpnts through the same deceased client, it is consistent with prior
Oklahoma law (Gaines v. Gaines, 207 Olda, 619, 251 P.2d 1044 {1932) ) though § S02{DD) 2} is cven clearar by stating

that tie manner in which the clainy arose is nol a [aotor.

With reference to the breach ol duty exception of § S02(C)3), the Code of Professional Responsibility provides that
“Aluwyer may reveal ... (3) Confidences or secrels necessary 1o ... defend himself’ L. against an accusalion against
wronglul conduct,” Canen 37 of the Canons of Professional Hthics is consistent with this view and with the statute.

Oklahoma has also adhered o the attested document rule of § S02(0M4). Sce I re Wilking' Iistate, 199 Okla. 249, 185
120 213 (1947},

Section S02(DH(S) deals with the *joint client”™ exception. The “joint client™ cxeeption has also been vecognived vn
Oklahoma. Bush v, Bush, 142 Okla, 152, 286 P 322 (1930},

Section S02{12¥6) has not heretofore been dealt with in Oklahoma, The rule is sound in pringiple and a good role for
the Oklahoma Evidence Code.

Notes of Decisions (95)

12 Okl St Ann. §2502, QK ST T, 12§ 23502
Cutrent with legislation of the Pirst Regular Session of the 36th Legislature {2017) effective through Sepienthar 1, 2007

Lol ok T e in L I B R T L T IR F1T IV ST SRR NI DRI S P I
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TENNESSEE

Ruile 502, Limitations on Waiver of Privifeged Information or..., Th R REV Rule 5062

Wuost's Tennessee Code Annotated
State and Local Rules Scleeted from West's Tennessee Rulas of Court
Tennessee Rules of Evidence
Article V. Privileges

Rules of Lxid., Rule 502
Rule so2. Limitations on Waiver of Privileped Inlvrzation or Work Product
Currenlness
Inadvertent disclosure of peivileged information or work product docs wot operae as & waiver if
{1) the disclosure is inadvertent,
(2) the holder of the privilege or work-product protection 1ook reasonable steps Lo prevent disclosure, and
(1) the holder promplly ook reasonable steps Lo rectily Lhe error,

Credils
{Adopled Decemier 14, 2009, effective July 1, 2010.]

tilitors’ INotes
2010 ADVISORY COMMISSION CONDMENT

‘This fanguage is taken from Federal Rule of Evidence S02(b). Compare Tennessce Rule of Cuvil Procedure 26.02(5) on

discovery of clectronically stored information,

Rules of Bvid., Rule 802, TN R REV Rule 542
State court rules arc current with amendments received through June 15, 2017,

bl al Bivevneed T | R I T T L R LS PR F I A I O S ER TR TTRION o W VTR A
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VERMONT

RULE 510 WAIVER OF PRIVILEGE AND WORK-PRCGOUCT..., VI R REV Rule 510

Waest's Vermont Statutes Annotated
West's Vermont Conrt Rules
Bules of Evidence {Rels & Annos)
Article ¥, Prvileges

Vermont Rules of Bvidence, Rule 510
RULLE 1o, WAIVER O PRIVILEGE AND WORK-PRODUCT BY PHSCLOSURL

Currentness

(a) General rule. A person upon whom these rules conler a privilege against disclosure waives the privilege il that person
or that person's predecessor while holder of the privilege voluntarily discloses or consents to disclosure of any signiticant
part of the privileged matler. This rule docs not apply if the diselosure itsclf is privileged.

() Limitations on waiver. Notwithstanding paragraph (@), the following provisions upply. in the circwstances sct out
below, 1o disclosure of & communication or other imformavon covered by the lawyer-client privilege or wark-product

proteciion.

{1y Diselnsure made in g Vermont proceeding or 10 o Vermont office or agency; seope of waiver. When a disclosure is
made in a Vermonl procceding or 1o a Vermont olfice or agency and waives the lawyer-clicnt privilege or work-product
protection, the waiver extends 1o an undisclosed communication or information in any proceeding only il

{A) the waiver is intentional;
{B) the disclosed and idisclosed communications ar mlormation concern the same subject matler; and
(Cy they ought in faitness be considered together.

(Y fuadvertent discloswre. When made in 3 Vermont proceeding or Lo a Vermont office or agency, the disciosure does

Bet operate as 4 walver in any procecding ift
{A) the disclosure is inadvertend;
() the holder of the privilege or prolection look reasonable steps Lo prevent disclosure; and
(€} e holder took reasenable sigps 1o rectify the error, meluding (i applicable) lollowing V.R.C.P. 26(b) S)(B}.

(3) Diseloxtire muade i non-Vermoenf proceeding. When the disclosure is made mn a non-Vermont proceeding and is not
the subjecr of a court order concerning waiver, the disclostre docs nol operate as a waiver in a Vermont procecding if
e disclosure:
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RULE 510. WAIVER OF PRIVILEGE AND WORK-PRODUCT..,, ¥T R REV Rule 510

() would not be a waiver under this rule i it had been made in 2 Vermont proceeding; or
{B} is not a waiver under the law of the jurisdiction where the disclosure voeurred,

(4 Controlling effect of @ cowrt order, A Yermont court may order that the privilege or protection is not waived by
disclosure connected with the litigation pending belore the court in which cvend the disclosure is also nol a waiver in
any other procecding,

(3% Contrvlline effect of o party agrecment. An agreement on the elfect of a disclosure ir a Vermont proceeding is binding
only vn the parties to the agireement, unless it is incorporated into a court order.

{8) Prefinizions. 1n this rule:

{AY “lowyer-client privilege” means the protection that these rules provide for confidential lawyer-client
communicalions; and

{B} "work-preduct protection” means ihe proicction it the applicable law provides for 1angible maierial {or its
intangible equivalent) prepared i anticipation of litigation or for trial.

{v) Otlwer provisions poverning waiver and work-product. The provisions of Uns rue governing waiver of privilege and
work-product are subject 1o the Uniform Mediation Act, chapter 194 of Title 12 of the Vermont Statutes Annotated.
¥V R.C.P. 16,3, and V.R.C.P, 26(b)4).

Credits
[Amended November 22, 2011, elfective January 23, 2012,

Editors' Notes

REPORTER'S NOTES-2012 AMENDMENT

The amendiment is based upon IR 2 302 adopled by Congress n 2008, The rule was adopted becanse of the enotmous
costs imvelved in reviewing documents, especialiy clectronic ones, for privileged and work-product protecied malterials
and to resolve dispuies regarding subieet matler waiver and iaadvertent disclosures. Explanatory Now on Rule 502,
Vermont has adopted an amendment to the discovery vules whic provides for a claw back of inadvertently disclesed
information, V. R.C.I 26{6H 5 B), but the rile docs not control whether the disclosure constitules a waiver of prolection
[or the information in that or othar proceedings. The rule Lills the gap and accomplishes the (irst of the purposes of the
federal rule. The rule uvoids disputes which will arise in Vermont courls as the scope of clecironic evidence continugs to
expand, Adoption of the amendment will alse hanmonize state and fedoral practice.

The amenchnent is placed in V.R.E. 510 because that section of the rules governs waiver of privilege. Consequently,
the rumbering of the Vermont amendment does not follow that of the [ederal rule. The Yermont rule milizes the term
“attorncy-client privilepe” rather than the “lawyer-clicnt privilege” werminology from the federal rule for consistency
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with V.R.E. 5072, Tha title of V.R.E. 310 has been changed to vetlect that the waiver rule now encompasses nonvoluntary
disclosures and work-product, The amendment governs only certain types of waiver by disclosurg. Scctions (a) and ()
{6) require that parties wust consider whether the disclosure mvolves privilege or work-product, and also whether a
form of disclosure not protected by (b), and fulling within Lhe general waiver provisions of {a}, might apply under the

clrcomstances.
Scetion (4} is amended (o make the language gender neutral and inlernally consistent.

Seclion (h) 1) addresses the scope of waiver. The section generally provides for waiver only of the information actually
disclosed, and provides for limited rather than subject matter waiver. It provides that “subject matter waiver {of cither
privilege or work-product) is reserved tor those unuswal sitvations in which fairness requires a further disclosurc of
related, protected information, in order to prevent a sclective and misleading prescatation 1o the disadvantage of Lhe
adversary.” Explanatory Note on Rule 502

Section (b} 2) addresses inadvertent waiver. The scetion adopts the most prevalent approuach to the issue of whether
such disclosure results in a waiver of the disclosed information. This approach appears consistent with that taken by the
Courl in farinett v, Medivad Cenier Hospital of YVermont, 146 ¥ 297, 503 A2d 1134 (1985). The Court examined the
circumstances swrouading disclosyre of a document containing work-product and affirmed a trial courl delermination
hat the disclosure did not constitute a waiver. The party who made the disclosure will be prowected i the court finds
the party met the conditions set forth in (b} 2)(B) & {C). The drafters of the federal rele did not altempt 10 “explieitly
codily that iest because it is veally a sel of nen-deierminative guidelines thal vary from case Lo case.” Explanatory Note
on Rule 502, The Note relers readers 1o considerations identilied i the pre-rule cases and sugpests lwo avenues i parly
may usc to advance A ciaim of reasonable stops: use of advanced analytical software applications dand linguistic wols,
el adoptien of an eificient system of records management before the htigation.

The Explanatory Note explains why the rule extends to offices and agencies: “[Tjhe consequences of waiver, and the
concomitant cost of pre-production review, can be as great with respect to disclosures to offices and agencies as they

afe in litigation.”

Section (b)(3) provides protection comparable 1o ¢bj(2) for partics in Vermout proceedings who make the inadverient
disclosures in avether jurisdiction. F.R.E, 302(2) provides that the federal courts will accord that protection ta litigants
in the iederal courts. Rather than leave the question of how Vermont would treat ou-of-jurisdiction disclosures to ruli
faith and credit and comity, the Vermont Advisery Commitiee chose to adoptihe clearer lfederal model Lo best elfectuate

the purpase of the rule.

Section (1){4) provides an important means to contrel the costs of pre-production review and provide predictability with
regard to whether disclosure will resolt in waiver. The “non-detenminative guidelines” of (b)2) do not couswre that a
court will protect an inadvertently disclosing party from « [inding of waiver. In spite of the apparent pohey of the rule
favoring protection againsd inadvertent disclosure, ourts which huve decided early cases under IF.R.E. 502 have often
come 1o different conclusions about waiver under similar circumsiances. Sce, e.g.. P Oor, Fhe Proieetive Ovder Toafkse:
Protecting Privilege With Fedorat Rule Of Evidence 562, 10 Sedona ConlLJ . 137 (2009). Section (b)(4) provides prediclable
protection with a courl order even il the party has not taken Lhe care necessary for protecticn under (B}2). 1 provides for
protection uguinst nonparties. “[THhe rule contemplates enforcement of ‘claw-buck’ and ‘quick peek’ arrangements as 4
way o avoid the exeessive costs of pre-production veview for privilege and work-product.” Explanatory Nowe on Rule
502, To promale prediciability and conirel costs, the section aticmpts 1o provide protection embodied in a Vermont

court order i other Junsdictions.

A scetion (B}(3Y party agreement provides much more limited protection than a court order, binding only the partics

1o the agrecmnent.

82 NYSBA NYLitigator | Spring 2018 | Vol. 23 | No. 1



COMMITTEE REPORT

RULE 516. WAIVER GF PRIVILEGE AND WORK-PRODUCT.... VT R REV Rule 510

Scction (h)(6) sets Torth Bmits of the amendment, The rule applies only to ateracy-client privilege and work-product
protection, not other privileges and privilege-lIike protections. The rule incorporates existing meanings of these two
dactrines.

Discovery of intangible work-product in Vermont has traditionally been governed by the common-law principles of
Hickuan v, Tavlar, 329 U8, 495 {1947). The 2001 amendment to V.R.C.P. 26{1j{4) protects as work-product vartous
comnrunications with expert witnesses i1 both tangible and intangible form, Sce Reporter's Notes 1o that amendment,
Likewise, this amendmenlt of Rule 510 makes no distinction between the forms of inad vertent disclosuse,

Section (¢) advises the bar that the penzral waiver provisions of Rule 519 are subject Lo Lhe more specific statute and the
civil rules aited. The reference to ¥V.RCP. 26(b34) is 1o make it clear that matiers deemed work-product under that iale
arc not waived by counsel's disclosure of mostinformation o his expert and preparation of drafl disclosures or reports
required under Rule 26(b). The Unifors Mediation Act containg restrictive waiver provisions (o {urther the policy of
protecung “mediation disclosures.”

REPORTER'S NOTES
This rule is identical io Uniform Rule 310 and varics from proposed Federal Rule $11 only in detail.

The rule includes waiver by teslimony of the holder of (he privilege and by allowing iestimony of another to the privileged
matler without ebjection. {Ince disclosure has been made, no claim of privilege will restore it. Sce Federal Advisory
Comaniltee's Note 1o proposed Federal Rule 311,

Ne Vermont case directly in point has been [ound, but the rule is consistent with cases holding that there s ne privilege
for slatements made in the presence of others. See Stute v, Fltzgerald, 68 V1 125, 126, 34 A, 429429 (1896} Stute v.
Iadedon, $9 Vi 148, 149, 94 A 301, 301 (1915}, Also, failure 10 testify s to a privilege at a preliminary hearing has
been held a waiver. State v, Lovanis, 79 V1, 4673, 467, 65 A 532, 531 (1907). If the waiver in that case is assurmed (o have
been voluntary, it was a form of voluntary consent 1o disclosure of the allegedly privileged matter. See discussion of these
cases i Reporter's Notes 1o Rule 502, 1t should further be noted that 12 ¥ $.AL$ 1612, providing for a palien:'s privilege,
expressly allowed Tor waiver by the patient, presumably including voluntary disclosure. See discussion in Reporter’s
Notes (o Rule 503,

Rules of Evid., Rule 510, VT R REV Rule 510
Stale couri ruics are current with amendmenty received through Aogust 15, 2017,
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WASHINGTON

RULE 502. ATTOGRNEY-CLIENT FRIVILEGE AND WORK..., WA R REV ER 502

West's Revised Code of Washingion Annotated
Part I Rules of General Application
washington Rules of Evidence {ER)
Tille V. Privileges

Washington Rules of Bvidence, ER 502
RULE 502, ATTORNEY-CLIENT PRIVILEGE AND WORK PRODUCT; LIMTTATIONS ON WAIVER

Cwrrentness

The following provisions apply, in the circomstances set oul, to disclosure of a communication or information covered
by the attorney-client privilege or work-preduct protection,

{4) Disclosure Made in a Washingion Proceeding or to a Washington Office or Agency; Scope of 2 Waiver. When the
disclosure is made in a Washington proceeding or 1o a Washinglon office or agency and waives the atlorney-client
privilege or work-product prolection, the waiver extends Lo an undisclosed commusication ot informatien In any
proceeding only if;

{1} 1he waiver 1s inientional;
(21 the diselosed and wndisclased communications or information concern the same subject matler; and
{31 they cught in Fabrness to be considered together.

{h) Inadvertent Disclosure, When made in a Washinglon proceeding or 1w & Washingion office or agency. the disclosure
does nol operale as u waiver in any proceeding it

(1} the disclosuee s inadvertent;
(23 the holder of the privilege or protection took reasonable steps to prevent disclosure; and
(3} ihe holder pronsptly ok reasonable steps to rectify the error, including (i applicable} following CR 26(hK6). !

{¢) Disclosure Made in & Non-Washington Procecding, When the disclosure is made in a noa-Washingten proveeding
and 1s not the subject of a court order concerning warver, Lhe disclosure does not aperale as 1 waiver in a Waslington
proceeting if ihe disclosure:

{1} would not ke a waiver under this rule i it lad been made in 2 Wushiogton proceeding: or
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RULE 562. ATTORNEY-CLIENT PRIVILEGE AND WORK..., WA R REV ER 502

{2) is not a waiver ander the law of e jurisdiction where (he disclosure oecurred.

{dy Controlling Effect of 2 Court Qrder. A Washington cowrt may order that the privilege or protection is ot waived
by disclostire connected with the litigation pending before the court—-in which cvent the disclosure is also not 4 waiver

i any other proceeding.

(e} Controlling Effect of 2 Party Agreement. An agrecment on the effeet of disclosure in @ Washingion proceeding is
binding only on the partics (o the agreement, unless it is incorporaled into a court order,

) Definitions, In this rule:

(13 “attorney-clicnt privilege™ means (he protection that applicable law provides fov confidential attorucy-client

connnunicalions and

(2) *work-product protection” meuns the protection that applicable Taw provides for tangiblc material {or its intangihle
equivaleni) prepared in anticipation of litigation or [or trial.

Credits
[Adopted effective September 1, 2010.]

IFontnotes

| The Court has published for commenta suppested mnendment toadd a new CR 26(h){6) The toxt of this suggesled amendment
assumes adoption of the new CR 26ibXE) 17 the Count dees not adopt that new subseetion, the phirese . including {il’
applicable) lollowing CR 260kt 6y should be removed (rom this swgpested new rule.

ER 502, WA IR REV ER 332

Annotuled Superior Corrt Criminal Rules, including the Special Proceedings Rules - Criminal, Crimingd Ruies tor

Courts of Limited Turisdiction, and the Washington Child Support Schedule Appendix are current with amendments

received throvga #1517, Notes of decisions arnotating these court rules are surrent through current cises availabhle on

Westlaw, Other state rules are current witls umendments received through 8/ 1517,

Toe wl Preewaem Ve Ut fenneis e £l ek oo ULS Ul ennent Wl
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WEST VIRGINIA

Rule 502, Attorney-Client Privilege and Work Product;..., WY R REV Rule 502

West's Annotated Code of West Virginia
State Court Rules
West Virginia Rules of Evidenee
Article V, Privileges

Wost Virginia Rules of Evidence (WVRE), Rule so2
Rule 502, Attarney-Clienl Privilege and Work Product; Linnialioss on Walver

Currentness

The {ollowing provisions apply, in the circumstances sel out, w disclosure of 4 commupicaton or information covered
hy the atiorney-client privilege or work product protection.

¢1) Disclosure Made i a Court or Agency Procecding; Scope of ¢ Walver, When the disclosure is made i a West Virginia
court or agency procecding and waives the atiorney-chient privilege or work-product protection, the waiver cxlends
an undisclosed cotmmunicalion or information oniy il

(1) the waiver s intenlional;
(2) the disclosed and undisclosed communicatons or inforoation concern the same subject malter; and
(3) they ought in fairness 1o be considered together.

() Inadvertent Disclosure. When made in a West Virginia court or agency proceeding. the disclosurc does rot operaie

ws ol walver T

(1) tlie disclosure is inadvertent;

(2) the holder of (e privilege or protection ook reasonable steps to prevent disclosure; and
{3} the holer prompily took reasonable steps to rectily the error,

(<} Pisclosure Made in 2 Proceeding in « Federal or Another Stale's Court or Agency. When the disclosure is made
a lederal or another state's court ar agency proceeding and is not e subject of u court order concerning waiver, the
disclosure docs not operate as a waiver in 3 West Virginia proceeding il the disclosure would not be a watver noder this
rule i it had been made ina West Vieginia court or agency procecding,

(1) Controlling Fffect of a Court Order. A West Virginia court may order that the privilege of protection is not waived
by disclosure connected with the litigation pending before the court, m which event the disclosure is also not o waiver
in any other courl or agency proceeding,

86 NYSBA NYLitigator | Spring 2018 | Vol. 23 | No. 1



COMMITTEE REPORT

Rule 502, Attorney-Client Privilege and Work Produch,..., WV R REV Rule 502

{¢) Controlling Effccl of a Party Agreement. An agreement on the effect of disclosure in a West Virginia procceding is
binding only on the parties to the agreement, unless itis incorporated inte a court order.

{f} Definitions, In this rile:

(1} “attorncy-clieni privilege” means the protection that applicable law provides for confidental atlorney-clien

conmnunications; dnd

(2) “work-product prolection” means the protection that applicable law provides {or lang:ble material {or its intangible
equivalent) prepared in anbicipation of litigation or for trial.

Credity
Elfective September 2, 2014}

Lditors' Motes
COMMENT ON RULE 502

This a new rule patterned after Rule 32 of the Federal Rules of Fvidence, Subsection (e)(2) of tae federal rule has
neen climinated, because it is not nceded under West Vieginia luw, Under West Virginia fuw, allorney-client privilege
determinations are governed by the law of the forum, See Kessef v, Leavin, 204 W Va, 93, 18-85, 511 S.E.2d 720, B09- 10
(W, Vi, 1998) (citing Syl Pis. 2 & 3, foraey v Morrison, 144 W, Voo 722, 110 5.05.2d 840 (1959)). The substance of
subsection ()1} of the federal rule has been retained to protect a pariy in a West Virginia proceeding whe made an
imadvertent disclosure in another jursdiction.

Rules of Evid. Rule 502, WV R REV Rule 502
Current with amendments vecekved theough June 1, 2037,

Il el Vdaribizeanl M e ety b Looo i al L0 Eleverannend Wk
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WISCONSIN

$05.03. Lawyer-client privilege, WI ST 585.03

Wwest's Wisconsin Statutes Annotated
Evidence (Ch. got to 937)
Chapter yo5. Fvidence--Privileges (Refs & Anpos)

W.S.A. 90503
00505, Lawyer-client privilege

Effective: March 29, 2014
Ciurentness

(1} Definitions. As used in this section:

(a} A “client” is a person, public officer, or corporation, association, or other organization or enltity, cither public or
private, who is rendered professional legal services by a lawyer, or who consults a Jawyer with « view to obtaining

projessional legal services from the lawyer,

{b) A “lawyer™ is a person authorized, or reasonably belicved by the client to be authorized, 1o praciice law in any state
ar nution,

€ A “representative of the lawyer™ is one employed 1o assist the lawyer in the rendition of professional legal SETVICES.

fdd A communication is “confidential " if not intended to be disclosed to 3rd persons other than those to whom disclosure
is in Furtherance of the rendition of professional legal services to the client or (hose reasonably nevessary for (he
transnussion of the communication,

(2) General rule of privilege, A client has a privilege to refuse Lo disclose und (o prevent any other person from disclosing
confidential communications made (or the purpose of [acilitating the rendition of professional legal services (o the chient:
between the client or the client’s representative and the clicnt's lawyer or the lawyer's vepresenlative; or between the
clienl’s lawver and the lawyer's representative; or by the client or the client's lawyer (o a lawyer representing another in
a matter of common interest; o1 between representatives of the clicnt or botween the chient and a representanive of the

client; or between lawyvers represeuting the client,

(3) Who may claim the privilege. The privilege may be claimed by the client, the chent's guardian or conservaior.
the personal representative of a deceased dlient, or the successor, trusies, or similar representative of 1 corporation,
association, or other organization. whether or not in existence. The person wha was the lawyer at the time of the
communication may claim the privilegz but enly on behall of the client. The lawyer's anthotity 1o do so s presumed in
the absence of evidence 1o the contrary.

{43 Exeeptions, There is neo privilege under this rule:
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485.83, Lawyer-client privilege, W 3T 905.03

{a) Furtheronce of crime or frowd, T the services of the lawyer were sought or obtained to enable or ald anvone Lo commit
o plan o conumit what the clieat knew or reasonably should have known 1o be g crime or fraud; ov

(b) Cleimants threugh some decersed clivni. As to a commumication relevant to ar isste between parties whe claim
through the sume deccased client, regardless of whelhwr the claims are by estale or intestate suceession or by dinter vivos

transachion: or

fc) Breach of duty by lowyer or cliens. As 1o a communicalion relevant 1o an issuc ol breach of duty by the lnwyer Lo the
lawwer's clicnt or by the client 1o the chent’s lawyer; or

() Dacument attexted by lawper. As to a conununication relevant to an issue concerning an attested document 1o which
the Tawyer is an attesting witness; or

(e) Joind clieaty. Az 10 2 comununication relevant to a matler of commen mierest between 2 or more clicnts il the
communication wias made by any of them 1o a lawyer rewained or consulled in common. when offered in an action
between any of the clients,

(3) Forfetture of Privilege. (a) Effect of incefvertent disclosure, A disclosure of a communication covered by the privilege,
regardless of where the disclosure pceurs, does not operate as a forfeiture il all of the following apply:

I. The disclosure is inadvertent,

2. The holder of the privilege or protection took reasonabic steps o prevent disclosure.

3 The hoider promptly 100k reasonable steps to rectily the error, including, if applicable, [ollowing the provedures in
5. RO4.01(T},

{b) Seope of forfeiture. A disclosure thal constitutes a forfeiture under par, (a) extends lo an undisclosed communication
only if all of the following apply:

1. The disclosure 18 nol nadverient.

2. The disclosed and undisclosed conumunications convern thy sime subject matier,

1. The disclosed and undisclosed communications cught i fairness (o be considered wgeiher,

Credits
<<Por eredits, see Historical Note ficld » =
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905.93, Lawycer-clisnt privilege, W ST 905.03

Editors' Notes

JUDICIAL COUNCIL NOTE--2012

Altorneys and those who work with them owe clients and therr confidences the utmost respect. Preserving
confidences is one of the profession’s lighest duties, Arpuably, siricl rules about the consequences of disclosing
confidences, even inadvertently, wmay serve 1o promoie greater care in dealing with privilegad information,
However, precaution comes at a price. In the digital cra, when information is stored, exchanged and produced
in considerably greater volumes and in different formats than i earlicr cvas, thorough preproduction privilege
review often can be prohibitively expensive. Most clicnls scek a balanced approach.

The varivus approaches avallable arc discussed in ihe Advisory Commitiee Note and iy fHarold Sunipson
Children's Trust v Linda Gele Seipson 1979 Trase, 2008 W1 57, Y9028-32, nn 15417, 271 Wis. 24 610, Sub. ¢5)
epresenls an “intermediate” or “middle ground” approach, which is alsa an approach twken in a wajority of
Jurisdictions. Clients and lawyers are {ree 10 negotiate more stringent precautions when cireumstances warrand.

Sub. (5)15 not intended Lo have the etfect of overruling wny holding in Sampson. Saumpson holds that a luwyer's
deliberaie disclosure, without the consent or knowledge ol the client, does nol waive the lawyer-client privilege.
Neither subpart of sub. {3) alters this ride. Sub. (5)(u) shiclds certain imadvertent disclosires bul does not distorb
existing law regarding deliberate disclosures. Daliberate disclosures might come into play under sub. (3Xb),
which provides that, when a disclosure is not inadvertent, a privilege forfeiture under sub. (5){a) may extend to
undisclosed communiculions wnd information as well. However, such un extension ensucs only when fairness
warrants, Faimess does not warrant the sureender of additional privileged communications and information

in judging whether the helder of the privilege or protection 1ok reasonable steps 1o prevent disclosure or to
rectily (e error, it 15 appropritle o consider tlie non-dispositive faclors discussed in the Advisory Commillce
Note: (1) the reasonableness of precantions taken, {2) the time taken to reeuly the error, (3) the scope af
discovery, {43 e cxtent of disclosure, {5} the number of docwments Lo be reviewed, (6) the time constraints {or
production, {7} whether reliable software 1ools were used 10 sereen documents before production, {8} whether
an eflicicat records management systemn was in place before liigation; and (9 any overriding issuc of fairess.

Measuring the time taken {0 rectify an inadvertent disclosure shonld commence when the producing party [ivst
learns, or, with reasonable care, shouid have learned thal a disclosure of protected informatipn was made,
rather thun when the documents were preduced. This standard encourages respect for the privilepe without
greatly mereasing the cost of prodecting the privilege.

In judging the fourth factor, which requires a court (o determine the guantity of madveriently produced
doctments, 1t is approprizie lo consider, among other things. the nwnber of documents produced and the
nercentage of privileged documenis produced compared 1o the (ot production.

In assessing wheiher the soltware tools wsed to screen documents belore production were reliable, it s
apropriale, given current technology, 1o consider whether e producmg parly designed a search that
would distinguish privileged documents from others 10 be produced and conducied assurance tesung belore
production through methods commonly available and accepted at the time of the review and production.

Sub. (5 employs a distdncton drawa lately between the wnus “waiver” and “forfeiture.” See Stafe v Nding,
2009 W25, Y2R-31. 315 Wis. 2d 653,
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805.03. Lawyer-client privilege, Wi 5T 805.03

Out of respect for principles of federalism and comity with other jurisdiclions, sub. (5) does not conclusively
resolve whether privileged comnyunications inadvertently disclosed in proceedings in other jurisdictions may be
used in Wisconsin proceedings; nor whether privileged commnunications inadvenently disclosed m Wisconsin
progecdings may be used in procecdimgs in other jurisdictions, Sub. (5) swates thatit applics “regardless of where
the disclosure occers,” but to e extent that the law of ancther jurisdiction controls the question, iv is not
uumped by sub. (), The prospect {or actual condlicts is minimized because sub. (5) 15 the sume or similar 1o
the rule applicd in (he majority ol jurisdictions that have addressed this issuz. If condlicis do arise, for exeniple,
because a rule cdiclates that a disclosure Iy & jurisdiction other than Wisconsin should be treated as 1 forfeiture
in Wisconsin, or that a disclosurc in Wisconsin should be treated as a forferture in a jurisdiction other than
Wisconsin, 4 court should consider a choice-of-law analysis. Sge Beloir Legutcfaring Tt v Grade, 2004 WT
39,9924.25, 270 Wis. 2d 356,

The langwage of sub. (5} also differs Trom the language of Rule 302 in a way that should not be considered
material. Sub. (5} applizs 1o a privileged “communication.” Rule 502 applies to a privileged “communication
or information.” T'he reason for the difference i diat sub. (5315 grafied onto sub. (2), which states the gencral
rule regarding the lawyer-client privilege in terms of “communications” between lawyers and clicats, not
“comumnnications and information.” Sub. (3) lellows suil. This different language s not intended 1o alter the
scope of the lawyer-client privilegs or to provide any less protection against inadverient disclosure of privileged
intormation than is provided by Rule 502,

Sub. (53 is medekd on subsections () and (b} of IFed. R Evid, 302, The (ollowing excerpts from the Commitltec
Naole of the federal Advisory Commitiee on Evidence Rules (Revised 11/28/2007) and the Statement of
Congressional Intent regarding Rule 507 are instruciive, though not binding, in undersianding the scope and
purposes al those portions of Rule 562 that are borrowed here:

This new [federal] vule has tvo major prrpoeses:

1) It resolves some lonpgstanding disputes in the courts aboul the effect of certain disclosures of
communications or mformation protecied by ihe ailorney-client privilege or as work product--specifically
those dispuies involving nadyvertent discloswee and subject matler walver.

2] It responds (o the widespread complaint that litigation costs ngoessary 10 protect agaimst waiver of
attorney-client privilege or work product have become prohibitive due (o the concern ihat any disclosure
{however innocent or minimal) will operate as a subyect matter waiver of all protected communications or
imformation. This concern is especially troubling i cases invelving electronic discovery. See, eg., Fopvon
v Cit of Beftimere, 232 FLRD, 228, 244 (1), Md. 2005) (electronic discovery may ancompass “millions of
documents™ and 1o insist upoen record-by-record pre-production privilege review, on pain of subiect matter
waiver, waould impose upon parties costs of production Lhal bear no propovtionality 1o what is at stake in

the litigation™).

The rule secks o provide a prediciable, wniform set of standurds vnder which parties can determine the
conseyuences ol a disclosure ol a comannication or information covercd by the atlorney-client privilege or
work-product protection. Parties to litigation need 1o know, for example. thal i 1hey exchange privileged
information prrsuant 10 2 confidentiality order, the court’s order will be enforeeable. Moreover, if a [ederal
court’s conlidentiality order is not enforecalsle in a state court then the burdensome costs of privilege review
and retention are unlikely Lo be reduced.
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905,03, Lawyer-client privilege, WL ST B05.03

Subdivision ¢a} The rule provides that a voluntary disclosure in a federad proceeding or to a federad office
or ageney, if a waiver, gerrervally results in a waiver oaly of the communieation or information disclosed; a
subjeet marter waiver {of either privilege or worl product) is reserved for those nnusual situations in which
lairness reguires a further disclosure of related, protecied informanaon, in order (o prevent a selective and
misleading presentation of evidence to the disadvamage of the adversary, Sec, e g., v re Lried Mine Workers
of America Erployee Berefit Pluns Lizig., 1539 F R.IY 307, 312(0.0.C. 1994) {waiver of work product hmited
to materials actually disclosed, becanse the party did not deliberately disclose documents in an aticimpt to
gain a tactical advantage), Thus, subject matter waiver is limited 1o siluations in which o party intentionally
puts prowected information inio the htigation it a sclective, misleading and untair manner. I1 follows that an
inadvertent disclosure of protected information can never result i o subject maltes waiver. Sce Rule S02({b).
Tlie rule rejects the result i fr re Seofed Cose, 877 T 20 976 (1000 Cie, 1989, which held that inadvertent
disclosure of documents during discovery antomatically constiluted a subject matter waiver,

The language concerning subiject watter waiver--"ought in fairness"—-is taken from Rule 106, becavse the
animating principle is the samg, Under both Rules, a party that makes a sclective, misleading presentation
that is unlair vo the adversary opens itself 16 & more complele and accurate presentation.

Ta assure protection and predictability, the rule provides that 5f a diselosure is made ai the federal level,
the federal rule on subject matter waiver poverns subsequent statg courd determinalions an the scope of the
walver by lat disclosore,

Subdivision (b} Courts arg in conflict over whether an inadvertenl disclosure of o comminncation or
information protected us privileged or work product constitutes a waiver. A jew courts find that 1 disclosure
must be intentional (o be a waiver, Most courts find a waiver ouly il the disclosing paity acted carelessty
in disclosing the communication or information and failed 1o request its return in a timcly manper. And
a few courts hold that any inadvertent disclosure of a communication or inlormation protected vader the
atlorney-clicnt privilege or as work product constitutes a waiver without regard 10 the protections laken to
avoid such 2 disclosure, Sec gencrally ffopson v, Ciry of Belimore, 232 IR D228 (D, Md. 2005}, for a
discussion of this casc law,

The rule opts for the middle ground: imadvertent disclosure of protected communications or information in
conneetion with a lederal procecding or to a fedoral affice ot ageney docs not conslitute a waiver if the holder
took teasonable steps 10 prevent disclosure and also prompily took reasenable steps Lo reetily tie error, This
position 15 in accord with the majority view on whether inadvertent disclosure is a waiver.

Cascs such as Loty Sporeswerr, US A, Tneove Levd Siraney & Co,, 104 TRIDCINR, 105 {8120 DNUY. 1URS)
and Hariford Fire Tes, Cooove Gurver, 109 FOR DY 323 332 (N Cal T9R8), sel ol aomolu-factor test for
determining whether inadvertant disclosure is & waiver. The stated factors (none of which is dispositive)
are the reasonablencss of precautions taken, the ume aken to reetify ihe crvor, the scope of discovery, the
exient of disclosure and the overriding issue of fairness. The rule docs no expheitly codify Ut (est, because
it is really a sel of non-determinative guidelines that vary [rom case to case. The rule s lexible enough to
acconumodate any ol those listed [actors. Other considerations bearing on the reasonableness of a producing
party's efforts include the mumber of documents 10 be reviewed and the time constraints for production.
Depending on the cireimstances, a party that uses advanced analytical sofiware applications and hnguistic
1ools in sereening for privilege and work product nray be found 1o have taken “reasonable steps” to prevent
inadvertent disclosure, The implementation of an ciltcient system of records management before litigation

muy ilso be relevam.
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905.43. Lawyer-client privilege, Wl ST 905.03

The rule does nol requure the producing parly to engage i a post-production review (o determing whether
any profected communication or information has been produced by mistake, But the rule does tequire the
producing party (o follow up on any obvions indications that a protected communication or infornution
has been produced inadvertently,

The rvule applics 10 inpdvertent disclosures made to a federal office or agency, including but not limited 1o
an ollice or ageney that is acling in the course of iis regulatory, investigative or enflorcoment anthority, The
consequenees of waiver, and the concomitant costs of preproduciion privilege review, can be as great with
respect (o disclosures to offices and agencies as they are in hitigation.

STATEMENT OF CONGRESSIONAL INTENT REGARDING RULE 502 OF TIHlD FEDERAL
RULES OF EVIIDENCE

During consideration of this rule in Congeess, a number of questions were raised abowt the scope and
contouts of the offect ol the proposed rule on current law reparding attorney-client privilege and work-
product protection, These questions were ultimately answered satisfactorily, without need to revise the text
of the rule as submitted to Congress by the Judicial Conference.

In general, these questions are answered by Keeping in mind the limiled thoigh important purpose and
facus ol the rule. The rule addresses only the elfect ol disclosure, under speciiied circumstances, of a
communication that s olherwise protected by attorney-client privilege, ov of information that is protected by
work-product protection, on whether the disclosure itself operates as a waiver of the privilege or protection
{or purpascs of admissibility of cvidence in a federal or siate judicial or administrative proceading, The
rule does nol aler the substantive law regarding allorney-chient privilege or work-product protection in
any other respect, including the burden on the party invoking e privilege (or protection) to prove that
the particular information {or communication} gualifies for it. And it is not intended 1o alier the rules and
pragtices gaverning use of information outside tus evidentiary context.

Some of these questions are addressed more specilically below, in arder 1o help further avoid uncertainty in
the interpretation and application of the rule,

Subdivision {a)--Disclosure vs. Use

This subdivision does not aller the substantive law regarding when a party's stritegic use I litigation
of otherwise privilcged imformation obliges that party to waive (e privilege regarding other mformation
concerning the sume subject matter, 5o that the information being used can be fairly considered in context,
One situation in which this issue arises, the asseriion as & defense in patent-infringement fingation that a
party was relyimg on advice of counsy!, is discussed ¢lsewhere in this Note, In this and snuilar situations,
under subdivision (a)(1) the party using an attorney-clicnt communication (o its advantape in the litigation
hws, i so doing, intentionally waived the privilege as 1o other communications concerning the same subject
matter, repardless of the chroumstances i which the commuenication being so used was initially disclosed.

Subdivision (b)--Fairness Considerations

The standard set [ovth in this subdivision for determining whether a disclosuwre operales 88 a watver ol Lhe
privilege or proteclion is, as explained cisewhere in this Note, the majority roie in the federal courts. The
majority ruie has simply been distilled here into a standard designed o be predictable in its application,
This disttlution is not miended (o foreclose notions of fiirness from continuing to inform application of The
standard in all aspects as appropriaic in particular cases-for example, as o whether steps taken 1o rectify an
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905.03. Lawyer-client privilege, WI ST 205.03

crraneous radvertent disclosure were sufficiently prompt under subdivision (b} 31 where the veceiving party
has relied ou the nformation disclosed.

JUDICIAL COUNCIL COMMITTEE'S NOTE--1974

Sub. {1)(a). Wisconsin is in acord. Definnien of “client” in Wis. Stat. 5. 88522 11269 includes persons, Stae
v. Dombrowski, 44 Wis 2d 486, 171 NW_2d 349 (1969), Foryan v. Firemen's Fund Ins. Co., 27 Wis2d 133
133 NLW . 2d 724 {1963); corporations, State ex rel. Dudek v, Cirewit Courd for Milwaukee County, 34 Wis. 2d
S29 150 NOW . 2d IRT, 35 ALLLR3A 377 (0967, Tomek v. Farmers Mutual Automoitile Ing {la., 268 Wis, 365,
65 NOW.2d 573 (1935 and public olTicers, State ex rel. Reynolds v, Cireuil Court for Waukesha Covniy, 15
Wis, 2d 300,112 NoW.2d 686, 113 NUW . 2d 337 (1961). Wis.Sial s 88522 (19695 15 vepealed.

(b). Wisconsin is in accord with definitions of' a lawyer anthorized 1o practice law in a stale, Wis Stat, s.
256,28 {1969) [SCR 4002 Towever, the adoption of Lhis subsection extends the privilepe of the chent to
comamunications had with persons who the client “reasonably belicved” was authorized 10 practice law, The
burden is placed on the cliert 10 show that he had information or facts which would lead a reasanable person lo
tclicve that the person he disclosed 4 conlidential communication 1o was an authorized lawyer, Thisis contrary
1o Braylon v. Chase, 3 Wis, 4536 { 1854}, where it was hield that ihe communication must be made to a licensed
fawyer.

{c}. Wisconsin iy in accord. State ex rel. Dudel v, Cireuit Court ior Milwaukee County, 34 Wis 2d 559, 150
SNUW 2 RTS8 AL 3T (1967,

fod). Wisconsin s 10 aceord. Wis.Stat s, 885.22 {1969y State 2x rel. Dudek v, Chrouit Court For Milwavnkee
County. 34 Wis.2d 559, 150 N.W.2d 387, 35 A LRG3 377 (1967); Tloffman v. Labutzle, 233 Wis, 363, 259
NOWL 652 119400 Kocber v, Samaers, 108 Wis 497, 84 N.W. 991, S2 LR.A. 512 (1NN} Flermian v, Schlesinger,
114 Wis, 382, 90 N.W. 460, 91 Ain SURep. 922 (1902); Swate v, Dombrowski, 44 Wiy 2d 486, 171 N.W.2d 349
(1969); Estate of [oehl, 18] Wis. 190, 193 DLW, 514 (1023), '

Sub. (2}, Wiscansin is in accord, Wis.Stal, 5. 88522 (1969 Swate ex vel. Dudek v, Cirenit Court for Milwaukee
Counly, 34 Wis, 2d 359, 150 N.W.2d 387, 35 ALL.R .3 377 (196T) Kearney & Trecker v, Chddings and Lewis,
Ing., 296 T .Supp. 979 (E.D. Wis. 1960); State ex rel, Reynolds v Civendi Court for Waukesha Couniy, 15 Wis 2d
311, 113 NOW.2d 337 (1962); Contincntal Casualty Co, v, Pogorzelski, 275 Wis. 350, 82 N.W.2d 183 {1937},
Dickson v. Bills, 144 Wis, 171, 128 NW . 808 (19140, Dudicy v. Beck, 3 Wis, 274 (1834); Foryan v, Firemen's
Fund Ins, Co., 27 Wis.2d 133, 133 NUW.2d 724 (1963); Torlick's Maited Milk Clo, v, AL Spicgel Ce., 153 Wis,
200, 144 NW, 272 (1913); Wojcicchowski v, Baren, 274 Wis, 364, 80 N.W .24 424 (1957),

The protection against cavesdropping has been extended in this section.

Sub. {3). Wisconsin is in accord. Wis.Stat. 5. §83.22 (1969}, Petltion of Sawyer, 229 17.Supp. 687 (E. ). Wis. 19535),
State v. Dombrowski, 44 Wiz 2d 486, 171 NUW.2d 349 (1969); Foryan v, Piranen'’s Fud Ins, Co., 27 Wis 2d
133, 133 NOW . 2d 724 (1965 State ox el Dudek v, Clrerit Court for Milwankee County. 34 Wig 2d 359, 150
N 2d 387, 35 AL BRI ATT(H96T ) Tomek v, Farmers Mutual A wtomobile Irns. Co |, 268 Wis, 366, 68 N W .2d
§73 (1955); State ex rel. Reynolds v, Cirevit Cournt for Wankesha County, 15 Wis.2d 311, 113 N W.2d 537
{18961},

Sub. (4) Exceptions.
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805,03, Lawyer-client privilege, Wi 5T 965.03

fa). Wisconsin is in accerd, In Re Sawyer's Petition, 229 F.24 803 (1956), cartiorari denied Suwyer v. Barezak,
768.00 1025, 15] U.S. 966, 160 L.Ed. 14806, rehearing denied 77 $.C1. 24, 352 U5, 860, | .Ed.24 70, Dudicy
v Boeck, 3 Wik, 274 (1831),

{b). Wisconsin is in accord. Lstate of Smith, 263 Wis, 441, 57 NOW 2d 727 61953); Allen v, Ross, 199 Wis, 162,
225 NOWLORILL A3 ALK, IR0 (1929).

{¢}. Wisconsin is in accord. Wis.Siat. § 885.22 (1969) State v, Murkey, 259 Wis. 527, 49 N.W.2d 437 {19513
Murphey v. Galtes, 81 Wis, 370, 51 NWSTY (1509,

(). Wisconsi is in accord. Boyle v. Robinsen, 219 Wis. 567, 109 N.W. 623 (1906§; McMaster v, Seriven, 85
Wis, 162, 55 NUW. 149, 29 Am.SURep. 829 (1893)

{e). Wisconsin 18 in accord. Allen v. Ross, 199 Wi, 162, 223 MW, B3, 6% A LR, 180 (1929 Johnson v,
Andreassen, 227 Wiy, 415, 278 NOW. RT7 (1938) FloMman v, Labutzke, 233 Wis, 365, 289 NW_ 652 (1940%
Hoyle v. Kemipiin, 243 Wis. 86, 9 N W.2d 589 (1947).

Motes ol Deasions (209)

Wo S, AL 90503, WI ST 90503
Current through 2017 Act 57, published August 10, 2017,

Tl ol Phovumeal T L Bk Moo e o Lok e

LITaN
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Exhibit B

SUPREME COURT OF TIIE STATE OF NEW YORK
COUNTY OF

e
. : Index No,
Plaintiff, : STIPULATION AND
o : ORDERFORTIIE
- against — . PRODUCTION AND
: EXCHANGE OF
; : CONFIDENTIAL
Defendant. : INFORMATION
- x

This natter having come before the Count by  stipulation  of  plaintill,

=

. andl defendant, , {individually “Party

and collectively “Parties™) for the entry of a protective order pursuant 1o CPLR 3103(a), limiting
the review, copying, dissemination and filing of confidential andfor proprietary documents and
information to be produced by either party and their respoetive counsel or by any non-party in the
coutrse of discovery in this matter to the extent set [orth below; und the parties, by, between and
ameng (eir respective counsel, having stipulated and agreed 1o the terms set forth herein, and

pood cause having been shown;

IT 1S hereby ORDERED that:

1. This Stipulation is being enlered into {o facilitate the production, exchange and
discovery of documents and information that the Partics and, as appropriale, non-parties, agree

merit confidential treatment (hereinaficr the “Documenis” or “Testimony™),

96 NYSBA NYLitigator | Spring 2018 | Vol. 23 | No. 1



COMMITTEE REPORT

2 Any Parly or, as appropriale, non-parly, may designale Documents produced, or
Testimony given, in connection with this action as “confidential,” either by notation on each page
af the Document so designated, statement on the record of the deposition, or wrillen advice to the

respeetive undersigned counse! for the Partics hereto, or by other appropriate means.

3. As used herein:

(a) “Confidential Information™ shall mean all Documents and Testimeony, and
all information contained therein, and ether information designated as confidential, if such
Docoments or Testimony contain trade secrets, proprictary business information, competitively
sensitive information or other information the disclosure of which would, in the good faith
judgment of the Party or, as appropriate, non-party designating the malerial as confidential, be
detrimental to the conduci of that Parly’s ar non-party’s business or the business of any ol that
Party*s or non-patty’s customess ar clients.

(h} “Proaducing Parly” shall mean the parties to this action and any non-parties
producing “Confidential Information” in connection with depositions, document production or
otherwise, ot the Party or non-party asserting the confidentiality privilege, as the casc may be.

{c) “Receiving Parly™ shall mean the Partics to this action and/or any non-
parly receiving *Confidential Information™ in connection with depositions, document production,
stibpaenas or otherwise,

4. The Receiving Party may, at any time, notify the Producing Party that the
Receiving Parly docs not concur in the designation of a decument or other malerial as
Confidential lnformation, 1{ the Producing Party does not agree to declassify such document or
malcrial within seven (7) days of the written request, the Receiving Parly may move before the

Court fur an order declassitving those documents or materials. If no such motion is filed, such

2
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documents or materials shall continue 1o be treated as Conlidential Information. It such motion
is filed, the documents or other materials shall be deemed Confidential Information unless and
until the Court rales otherwise. Notwithstanding anything herein (o the contrary, the Producing
Party bears the burden ol cstablishing the propricty of its desipnation of documents or
information as Confidential [nformation.

5. Except with the prior written consent of the Praducing Party or by Order of the
Court, Confidential Information shall not be lurnished, shown or disclosed to any person or
enlity except io;

{a) personnel of the Parties actually engaged in assisting in the preparation of
this action for trial or other proceeding herein and who have been advised of their obligations
hercunder;

{h) counscl for the Partics W this action and their associated attorneys,
paralegals and other professional and non~protfessional persormel (including suppoct staff and
outside copying services} who are directly assisting such counsel in the preparation of this action
tor trial or other proceeding herein, are under the supervision or control of such counsel, and who
have been adviscd by such counsel of their obligations hereunder;

{0 expert wiinesses or consultants retained by the Parties or their counsel o
Turnish technical or expert services in connection with this action or 10 give lestimony with
respeet 1o the subject matter of this action at the trial of this aclion or other proceeding hercin;
provided, however, that such Confidential Information is furnished, shown or disclesed in
accordance with paragraph 7 hercof]

{d) the Court and cowt personnel;

[¥5)
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{e) an officer before whom a deposition is taken, including stenographic
reporters and any neccssary secrefarial, clerical or other personnel of such officer;

{H trial and deposition withesses, i furnished, shown or disclosed in
accordance with paragraphs 9 and 10, respectively, hercof® and

{g) any other person agreed 1o by the Producing Party.

0. Confidential Information shall be utilized by the Recoiving Party and its
counse! only for purposes of this litigation and for no other purposes,

7. Before any disclosure of Confidential information is made (o an expert
witness or consnltant pursuant to paragraph 5(¢) hereof. counsel for the Receiving Party making
such disclosure shall provide to the export witness or consultant a copy of this Stipulation and
ubtain the expert’s or consultant’s writien agreement, in the form of Exhibit A attached hereto, to
comply with and be bound by its terms. Counsel for the Receiving Party obtaining the certificate
shall supply a copy to counsel for the other Partics at the time designated for expert disclosure,
except that any certificale signed by an expert or consultant who is not expecied o be called ag a
witness at trial is not required to be supplied.

g All depositions shall presumptively be treated as Confidential Information
and subjcet to this Stipulation during the deposilion and for a perfod of fifteen (15) days after a
transeript of said deposition is received by counsel for each of the Parties. At or before the end
of such filicen day period, the deposition shall be classified appropriately,

9. Should the need arise for any Parly or, as appropriate, non=party, to
disclose Confidential Information during any hearing or trial before the Court, including through

argument or the presentation of evidence, such Party ox, as appropriate, non-party may do so
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only after taking such steps as the Court, upon motion of the Producing Party, shall deem
necessary to preserve the confidentiality of such Confidential Information.

10. This Stipulation shall not preelude counsel {or any Party from using
during any deposition in this action any Documents or Testimony which bas been designated as
“Confidential Information” under the terms hereof. Any deposition wilness who is given access
to Confidential [nformation shall, prior thereto, be provided with a copy of this Stiputation and
shall execute a writien agreement, in the torm ol Exhibit A attached bergto, to comply with and
he bound by its terms. Counse) for the Parly obtaining the certificate shall supply a copy lo
counscl for the other Pariics and, as appropriale, a non=party that is a Producing Party. Tn il
cvent that, upon being presenied with a copy of the Stipulation, a witness refuses 1o execute the
agreement to be bound by this Stipulation, the Court shall, upen application, eater an order
directing the witness’s compliance with the Stipulation,

11, A Party may designate as Confidential Information subjeet to this
Stipulation any document, information, or deposition testimeny produced or given by any non-
parly 1o this case, or any portion thereofl In the case of Documents, produced by a non-party,
designation shall be made by notifying all counsel in writing of those documents which are 1o be
stamped and treated as such at any lime up 1o lieen (15) days aller actual receipt of copies of
those documents by counsel for the Party asserting the confidentiality privilege. In the case of
deposition Testimony, designation shafl be made by notifying all counsel in writing ol those
portions which are 1o be stamped or otherwise treated as such ar any time up to fifteen (15) days
afier the transcript is received by counsel for the Party (or, as appropriate, non-party) asserting

the confidentiality, Prior to the expiration of such fifteen (15) day period {or until a designation
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is made by counsel, i{ such a designation is made in a shorter period of time), all such

Documents and Testimony shall be treated as Confidential Infermation.

In Counties WITTH Electronie Filing

12,

(a) A Party or, as appropriate, non-party, who secks to file with the Court (i)
any deposition transcripts, exhibits, answers (o interrogatories, or other documents which have
previously been designated as eomprising or containing Confidential Information, or (fi} any
pleading, briel or memorandum which reproduces, paraphrases or discloses Confidential
Information shal{ {ile the document, pleading, bricf, or memorandum on the NYSCEF system in
redacled form untif the Court renders a decision en any maotion to seal (the “Redacted Filing™),
[I"the Producing Parly (ails to move to seal within seven (7} days of the Redacted Filing, the
Party (or, as appropriate, non-party) making the {iling shall take steps to replace the Redacted
Filing with its corresponding unredacted version,

(b In the event that the Party’s (or, as appropriate, non-party’s) filing
ircludes Conflidential [nformation produced by a Producing Party that is a non-party, the filing
Party shall so notify that Producing Party within twenty four (24) hours after the Redacted Filing
by providing the Producing Party with a copy of the Redacted Filing as well as a version of the
filing with the relevant Produeing Parly’s Confidential Information unredacted.

fe) [{the Producing Party makes a imely metion to seal, and the motion is
granted, the filing Parly (or, as appropriate, non-party} shall ensure that alt documents (or, if
directed by the courl, pottions of documen(s) that are the subjeet of the order © seal are filed in

accordance with the precedures that govern the filing of sealed documents on the NYSCEF

{
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system. 1{'the Producing Party’s timely motion to seal is denied, then the Party (or, as
appropriate, non-party) making the filing shall take steps to replace the Redacted Filing with its
conespending unredacted version,

(d) Any Party filing a Redacted Filing in accordance with the procedure sel
forth i this paragraph 12 shall, contemporaneously with ot prior (o making the Redacted Filing,
provide the other Parties and the Courl with 8 complete and unredacted version of the filing.

(e) All pleadings, briels or memoranda which reproduce, paraphrase or
disclose any materials which have previousiy been designated by a party as comprising or
containing Confidential Information shall identify such documents by the production number
ascribed to them at the time of production,

In Counties WITHOUT Electronic Filing

13, {2 A Parly or, as appropriate, non-party, who secks (o file with the
Courl any deposition transeripts, exhibits, answers 1o interrogatories, and other documents which
have previcusly been designaled as comprising or containing Confidential [nlormation, or any
pleading, brief or memorandum which reproduces, paraphrases or discloses Confidential
Information, shall (i} serve upon the other Parties (and, as appropriate, mon-parlics) a Redacted
Filing and a complete and unredacted version of the filing; €ii) file a Redacled Filing with the
court; and (iii) transmit the Redacted Filing and a complete unredaeted version of the filing to
chambers, Within three {3) days thercalter, the Producing Party may lile a motion to scal such
Confidential Information,

(b}  Ifthe Producing Parly does not {ile a motion to scal within the
alorementioned three (3) day period, the Party {or, as appropriate. non-party) that seeks to file

the Confidential Information shall take steps to file an unredacted version of the material,
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fc) In the event the motion 1o seal is pranted, all {or, il directed by the court,
portions of) deposition transcripts, exhibits, answers to interrogatorics, and other documents
which have previousty been designated by a Party (or, as appropriate, non-parly) as comprising
ot containing Confidential Information, and any pleacling, briel or memorandum which
reproduces, paraphrases or discioses such malterial, shall be filed in sealed envelopes or other
appropriate scaled container on which shall be endorsed the caption of this litigation, the words
SCONFIDENTIAL MATERIAL-SUBJECT TO STIPULATION AND ORDER FOR TIIE
PRODUCTION AND EXCHANGE OF CONFIDENTEAL INFORMATION as well as an
indication of the nature of the contents and a statement in substantially the following form:

“This envelope, containing documents which are filed i this case by (name of Party

of ag appropriate, non-party), is not to be opened nor are the contents thercol 16 be

displayed er revealed other than to the Court, the parties and their counsel of record,

except by order of the Court or consent of the parties. Vielation hercol may be
reparded as contempt of the Courl.”

In the event the motion to seal is denied, then the Party {or, as appropriate, non~party) making the
filing shall take steps 1o replace the Redacted Filing with its corresponding unredacted version.

(Y In the event that the Party’s (or, as appropriate, non-party’s) liling
inchides Confideniial Information produced by a Praducing Party that is non-party, the Party (or,
as uppropriate, non-party) making the (iling shall so notify the Producing Party within twenty
four (24) hours after the Redacted Filing by providing the Producing Party with a copy of the
Redacted Filing as well ag a version of the filing with the relevant nen-party”s Confidential
Information unredacted.

{e) All pleadings, briefs or memoranda which reproduce, paraphrase or

disclose any documents which have previously been designated by a party as comprising or
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containing Confidential [nformation shalt identify such documents by the production number
ascribed 1o them at the time of production.

14. Any person receiving Confidential Information shall not reveal or discuss
such information to or with any person not enfitled to receive such information under the terms
hereof and shall usc reasonable measures 1o store and maintain the Confidential Information so
as to prevent unuauthorized disclosute,

15, Any docnment or information that may contain Confidential Information
thal has been inadveriently produced without identification as to its “confidential™ nature as
provided in paragraphs 2 and/or |1 of this Stipulation, may b so designated by the parly
asserting the confidentiality privilege by written nolice to the undersighed counsel for the
Receiving Party identifying the document or information as “confidential” within a reasonable
time following the discovery that the document or information has been produced without such
designation.

1o, Extracts and summaries of Confidential Information shall also be treated
as contidential in aceordance with the provisions of this Stipulation.

L7. The production or disclosure of Confidential Information shall in no way
consiilute a waiver of cach Produecing Party’s right to object 1o the production or disclosure of
other information in this action or in any other action. Nothing {n this Stipulation shall operate
as an admission by any Party or non-party thal any particular document or information is, or is
not, confidential, Failure to challenge a Confidential Information designation shall ot preciude
a subsequent challenge therete.

18. This Stipolation is entered into without prejudice 1o the right of any Party

or non-parly to seek relicl from, or modification of, this Stipulation or any provisions thereof by
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properly noticed motion to the Court or Lo challenge any designation of confidentiality as
inappropriate under the Civil Practice Law and Rules or other applicable law.

19. This Stipulation shall centinue to be binding after the conclusion of this
litigation except that there shall be no restriction on documents that are used as exhibits in Court
(unless such exhibits were filed under scal); and (b) that a Receiving Party may seek the written
permission of the Producing Party or lurther order of the Court with respect to dissolution or
modification of the Stipulation. The provisions of this Stipulation shall, absent prior written
consent of the parties, continue to be binding after the conclusion of this action.

20, Notling herein shall be deemed w waive any privilege recognized by law,
or shall be deemed an admission as to the admissibility in evidence of any facls or documents
revealed in the course of disclosure.

[OPTIONAL PARAGRAPIL 211 + | Formatted: |

21, I connection with tweir review of glecironically stored inlormation and

=

hard copy docwnents for productivn (the “Pocumuents ™y (he Parlivs agree s [ollows:

(1) 1o implement and adhere to reasonable procedures to ensure thal - ! Formatted: )

documents proteeted from disclosare pursuant 1o CPLR 31010eh, 3I1011d¥2) and 4503

CProtected Information™ are identilied and withbeld from productfon,

(b i Protecied Information is nadvertently produced, the Produeing Paty

shall take repsonahle steps o correet the srigr,

Mo} upoi reguest by the Productng Parly Tor the return of Protected

T loermation inudyerently produeed, the Receiving Pariy shall prompty return the Protecled

Intormation and desirgy all copics Mereof. Furthermore, the Receiving Party shall not ¢hallgnee

10
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the error, and 1the Receiving Party shall not ggsert that its retarn ol the inadveriently produved

Proweted Inlormation has caused it to suifoer prejudice,

24-23.  Within sixty (60) days after the {inal termination of this litigation by
scttlement or exhaustion of all appeals, all Confidential Information preduced or designated and
all reproductions thereol shali be returned o the Producing Party or, at the Receiving Party’s
option, shall be destroyed. In the event that any Receiving Party chooses to desiroy physical
objects and documents, such Party shall certify in writing within sixty (60) days of the linal
termination of this litigation that it has undertaken its best e(forts to destroy such physical objects
and documenis, and that such physical objects and documents have been destroyed to the best off
its knowledge. Nolwithstanding anyihing to the confrary, counsel of record [or the Parties may
relain one copy of documents constituting work praduct, a copy of pleadings, motion papers,
discovery responses, deposition transeripts and deposition and trial exhibits, This Stipulation
shall not be interpreted in a manner that would violate any applicable rules of prolessional
conduct, Nothing in this Stipulation shall prohibil or luterfere with the ability of counsel for any
Receiving Party, or of cxperls specially retained for this case, 1o represent any individual,
corporation or other entity adverse ta any Parly or non=party or their affiliate(s) in conncetion
with any othcr matler.

22, Ila Receiving Party is called upon to produce Confidential Information in
arder to comply with a court order, subpoena, or other direclion by a court, administrative
ageney, or legislative body, the Receiving Party from which the Confidential Information is
sought shall (a) give written notice by overnight mail and either email or facsimile w the counsel
for the Producing Party within {ive (5) business days of receipt of such order, subpoena, or

direction, and (b) give the Producing Party five {5) business days to object to the production of

It
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such Confidential Information, if the Producing Party so desires, Nolwithstanding the foregoing,
nothing in this paragraph shall be canstrued as requiring any party to this Stipulation (0 subject
iself to any penalties for noncompliance with any court order, subpoena, or other dircction by a
coutl, administrative agency, or legislative body,

23 This Stipulation may be changed by further order of this Court, and is
without prejudice to the rights of a Party to move [or relief from any of its provisions, ot (0 seck
or agree Lo different or additional protection for any particular material or information.

24, This Stipulation may be sipned in counterparts, which, when f{ully

exceuted, shall constitute a single ortginal, and clectronic signatures shall be deetmed original

signatutes.
[FIRM] [FIRM|
By: By:
New York, New York New York, New York
Tel: Tel:
Attorneys for Plaintify Attoragys for Defendant
Drated:

SO ORDERED
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EXHIBIT “A*

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF
——- X
, : Index No.
Plaintiff, 1 AGREEMENT WITH
apainst ) RESPECT TO
- Agamst = ' CONFIDENTIAL
MATERIAL
Defendaat.
- X
[, , slatc that:
1. My address is
2, My present occupation or job description is
3 I have received a copy ol the Stipulation for the Production and Exchange of Confidential

Information (the “Stipulation’) entercd in the above-entitled action on

4, ] have carcfully read and understand the provisions of the Stipulation,
3. 1 will comply with all of the provisions of the Stipulatien,
6. 1 will hold in eonfidence, will not disclose 10 anyone nol qualified wder the Stipulation,

and will use only for purposes of this action, any Cenfidenttal [nformation that is disclesed 10 me.
7. 1 will return a1l Confidential [nformation that comes into my possession, and documents or
things that [ have prepared relaling thereto, (o counscl {or the party by whom 1 am employed or

retained, or o counsel lrom whom 1 reccived the Confidential Infonnation.

DPARKEA04889.6 - 63/21/14
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8.

I hereby submit to the jurisdiction of this court for the purpose of enforcement of the

Stipulation in this action.

Dated:

NEW YORK STATE BAR ASSOCIATION

[ 1'am a Section member — please consider me for
appointment to committees marked.

Name

Address

City

State Zip

The above address is my L] Home [ 0ffice L] Both

Please supply us with an additional address.

Name

Address

City

Office phone (

Home phone (
Fax number  (

E-mail address

State Zip

Date of birth

Law school

Graduation date

States and dates of admission to Bar:

Please return this application to:

MEMBER RESOURCE CENTER,

New York State Bar Association, One Elk Street, Albany NY 12207
Phone 800.582.2452/518.463.3200 @ FAX 518.463.5993

JOIN A COMMITTEE

Committees serve as the laboratory for much of the

Section’s greatest work: reports, comments on pending
legislation or rule changes, continuing education of the
bench and bar, and receptions with leading figures in a

practice area or in the judiciary.

Please designate in order of
choice (1, 2, 3) from the list
below, a maximum of three
committees in which you are
interested. You are assured of at
least one committee appoint-
ment, however, all appointments
are made as space availability
permits.

___ Antitrust (FED1300)
___ Appellate Practice (FED1400)

___ Alternative Dispute Resolution
(FED1200)

___ Civil Practice Law and Rules
(FED1900)

___ Civil Prosecution (FED2000)
___ Commercial Division (FED5200)

___ Commercial Division Law Report
(FED6700)

___ Commercial Jury Charges
(FED7700)

___ Continuing Legal Education
(FED1020)

___ Corporate Litigation Counsel
(FED6600)

___ Creditors’ Rights and Banking

Employment and Labor
Relations (FED3000)

Ethics and Professionalism
(FED4300)

Federal Judiciary (FED3200)
Federal Procedure (FED3300)

Hedge Fund and Capital
Markets Litigation (FED7600)

Immigration Litigation
(FED7000)

International Litigation
(FED3600)

Internet and Intellectual
Property Litigation (FED6900)

Legislative and Judicial Initiatives
(FED7400)

Membership (FED1040)
Mentoring (FED7300)

Securities Litigation and
Arbitration (FED4600)

Social Media (FED7500)
State Court Counsel (FED5700)
State Judiciary (FED4700)

White Collar Criminal Litigation
(FED6800)

E-mail mrc@nysba.org  www.nysba.org Litigation (FED2700) m
___ Diversity (FED6100)
MNY&IEA
___ Electronic Discovery (FED6400)
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Justice Ramos Receives Stanley H. Fuld Award

The following are the remarks
of the Honorable Charles E. Ra-
mos upon his acceptance of the
Stanley H. Fuld Award on January
24, 2018:

Once I recovered from the
shock of being told I was to re-
ceive the Fuld Award, I had a little
chuckle. The Section is giving
the Fuld Award to an economist.
My undergraduate studies were
science and economics. I see the
world through that filter.

As an economist, I am going to
make an observation about you,
the members of this Section and
the judges that serve you.

The people in this room do
more to maintain peace in the
world than a room full of diplo-
mats from the UN! You do it with-
out intending or being aware of it.
Now I have to back that up.

The renowned economist, John
Maynard Keynes, studied the re-
lationship between economics and
war/peace and concluded that
nations existing in a state of eco-
nomic interdependence were less
likely to go to war. They needed
one another or at least shared in
mutually beneficial transactions
so that they would not try to de-
stroy one another.

Now, commerce and civiliza-
tion have always gone hand in
hand, but nevertheless, we have
endured wars for centuries. Look
at Europe. 2,000 years of almost
continuous warfare. 100 years ago,
WWT1 was still raging. It gave us
20 million dead, destruction, Hit-
ler and WW2. That war gave us 80
million more dead. What a terrible
world record. 100 million dead in
a span of 31 years.

But what happened after 1945?
WW3 didn’t happen, that’s what
happened. The world had listened
to JMK. He concluded that the

i

|

- = -

Justice Charles E. Ramos was awarded the Stanley H. Fuld Award on January 24,
2018 during the 2018 NYSBA Annual Meeting.

prospect of death and destruction
did not prevent war, but God for-
bid nations would destroy some
economic advantage; well then it
is a time for a strategic re-evalua-
tion. Unlike after WW1, when the
defeated were isolated and their
economies destroyed, after WW2
Europe formed the EEC and the
EU. Europe has become eco-
nomically interdependent. France,
England and Germany have never
before enjoyed 70 years of con-
tinuous peace.

It may sound profane to say
this, but this is an example of the
power of money. I sound like Tony
Soprano. Actually, money is not
profane, greed is. But the people
of the world are not greedy, by
and large. They need enough.
They want reasonable prosperity.
They know that money feeds us,
houses us, clothes us, cares for our
health, educates our children, I
could go on.

So, if commerce creates wealth
and the by-product peace, who
needs us, the commercial lawyers
and judges?

The reason we are needed is
that the key to economic interde-
pendence is in the magnitude of
the commercial activity. The ben-
efits of commerce must overcome
humanity’s predilection to engage
in tribalism and conflict.

That is where you come in.
New York State possesses such a
wealth of legal and judicial talent
that it attracts and concentrates
commercial activity to such an
extent that all the world wants
of us is our business. We have
achieved a legal critical mass of
law and procedure, and a world-
wide reputation for skill and fair-
ness that causes success to lead to
further successes.

In all fairness, we did not
invent this; we have fine-tuned
it, but we did inherit this culture
from the Dutch. America is Dutch.
If you have read the book The Is-
land at the Center of the World, you
understand. If not, read the First
Amendment to the U.S. Constitu-
tion. It’s four elements are not
English, they are Dutch.
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Consider that if it wasn’t for
the Brits, this would be a meet-
ing of the New Netherlands State
Bar Association in the city of New
Amsterdam. The Hudson River
was a Dutch commercial highway
and two centuries later, we, New
York, dug the Erie Canal. The
wealth of America flowed from
Buffalo to Brooklyn across the
canal and down the Hudson. New
York State contributed more to the
wealth and success of America
than any other state in the nation.
We call New York the Empire
State. That is not conceit, it is real-
ity. We built it.

I came to realize how much
the world’s judiciary respects you
when I attended a judicial confer-
ence last year in London. This
conference was the First Standing
Forum of International Commer-
cial Courts. The American com-
mercial judges attending were
Loretta Preska, a former recipient
of the Fuld award; Larry Marks,
the Chief Administrative Judge
of New York State Unified Court
System who not only runs our
courts from Niagara to Montauk,
but also moonlights as a commer-
cial justice, and I tagged along,
representing the Commercial
Division.

The British organized what
was a great party but the best
thing I took away was what the
other judges from, 27 countries,
thought of us. They knew who we
were, what you do, how efficient
we all are and even read and copy
our rules. Bob Haig, take a bow.

Loretta, always fast on her
feet, had the presence of mind to
make sure that the second Stand-
ing Forum would take place here
in New York. The other attendees
were delighted. They want to
come to New York because we do
commercial law so well. This Sec-
ond International Forum is being
organized by Loretta, Larry and
yours truly. We have been joined

by Kevin Castel, also from the
federal courts.

Our event will be a judge-to-
judge conference. Not like the
bench /bar events we have been
having and that are so helpful.
Your participation will be through
the federal and state bars who are
assisting us. We have already met
with Michael Miller, the incoming
State Bar President, and this Sec-
tion through Steve Younger.

Justice Charles Ramos is pictured with NYSBA President-Elect Michael Miller after

Having these judges come
here from commercial centers
around the world is probably a
once in a lifetime opportunity for
you, your firms and your clients.
We will get them here to New
York; you take it from there. Mi-
chael Miller and this Section will
have the who, what, where, when
that you might need.

I am running over. Time for
thank you. Thank you, this Sec-
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tion, Mitch Katz and Michael
Miller for the Fuld Award. This is
the one that matters.

Thank you, Kathi. She is a
teacher of remarkable skill who
taught me, among many other
things, that teaching is indeed its
own reward.

Thank you to my parents for
whom education was like a re-
ligion. Bill, they gave us a great
start in life.

I also must thank the trust-
ees at Horace Mann who gave
us scholarships and changed the
direction of our lives.

Thank all of you in this room
who make Monday mornings the
best time of the week for me. You
are the brightest, hardest work-
ing most skilled professionals
imaginable.

Thank you for being my
clients. Judges should not admit

this, but we are service providers.

We resolve disputes for you and
your clients. Think of us as the
alternative to Alternative Dispute
Resolution. Don’t mediate, liti-
gate. I know I don’t treat you like
clients, but with 410 cases in my

STATE BAR ASSOCIATION

NEW YORK STATE DAR ASSOCIATION

[

SPA

From left to right, ComFed Section Chair Mitch Katz, Justice Charles Ramos and

NYSBA President-Elect Michael Miller.

inventory, it's impossible to be
both charitable and efficient.

And thank you for taking
losses with such good grace. I just
call balls and strikes and I know
it’s not fun to strike out.

And thank you for providing
the environment, the matrix that

allows commerce to thrive here

in New York. Without knowing

it, you are the enablers of peace.
Remember Mao’s Little Red Book?
To miss-quote Mao, peace does not
come out of the barrel of a gun.

And, thank you for your kind
attention. Have a wonderful day.

Justice Charles
Ramos delivers his
remarks to a packed
house during the
award ceremony at
Annual Meeting in
January.
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The Business Theory of Diversity: How Diversity
Improves Law Firms' Bottom Lines

By Mitchell J. Katz and Moshe O. Boroosan

Introduction

Modern law firms aspire to diversity. Whether large
or small, most firms have stated policies as well as genu-
ine intentions to maintain a diverse workforce and to hire
and advance people based on merit and without discrim-
inating against anyone based on a diversity factor. For
the most part, these intentions come from a moral and
ethical imperative to do the right thing. Yet, despite good
intentions, lack of diversity continues to plague the legal
profession. According to the American Bar Association’s
National Lawyer Population Survey 10-Year Trend in
Lawyer Demographics, in 2017, 68.7 percent of attorneys
are male, 35.3 percent are female, 4.1 percent are African-
American, and 3.9 percent are Hispanic. These percentag-
es represent only slight divergences from the status quo
10 years ago when 69.9 percent of attorneys were male,
30.1 percent were female, 3.2 percent were African-Amer-
ican, and 3.1percent were Hispanic. Moving beyond race,
lawyers with disabilities accounted for only 0.38 percent
of all lawyers, and attorneys identifying as being openly
LGBT accounted for only 2.48 percent of all lawyers.

These statistics show that, unfortunately, good inten-
tions are simply not enough. This is ironic because the
legal profession is leading the push for equality in all oth-
er aspects of life.> Recognizing that good intentions can
only carry a diversity initiative so far, this article offers
an alternative basis for the unapologetic and unwavering
implementation of diversity initiatives in the legal profes-
sion: the law firm’s bottom line.

Part I of this article provides a workable definition of
diversity that transcends race and gender. Part II of this
article surveys some of the leading studies which support
the business case for diversity. Part Il looks at three spe-
cific instances where the implementation of diversity ini-
tiatives directly affects a law firm’s bottom line, including
(i) the generation of corporate clients with social aware-
ness; (ii) associate attorney retention, and the costs of at-
trition; and (iii) women in the law, and the corresponding
loss of revenue caused by law firms’ failure to provide
women with the support needed to excel in law firm cul-
ture. Part IV concludes.

.  Diversity Defined

We suggest that diversity is about far more than just
race and gender, and is not limited to immutable traits.
Instead, at its core, diversity is about Variety.3 It is an “all-
inclusive term that extends beyond race and gender and
incorporates people in many different classifications,”
including age, sexual preferences, and myriad other per-
sonal, demographic, and organizational characteristics.*

Similarly, the phrase “workforce diversity” refers to “poli-
cies and practices that seek to include people from within
a workforce who are considered to be, in some way, differ-
ent from those in the predominant group.”>

Using a broad definition of diversity is material to this
analysis. First, because the business theory of diversity
is an expansive theory that depends on the inclusion of
all types of individuals, a broad definition of diversity
is the starting point for any serious discussion about the
financial implications of diversity initiatives.® By way of
contrast, organizations that seek to correct a company bias
against a particular group may define diversity more nar-
rowly according to their specific needs.” Using a narrow
definition of diversity may undermine the ultimate goal
of increased financial success through diversity initiatives.
Second, using a broad definition of diversity moves diver-
sity issues beyond an “us-vs.-them” approach to a focus
on using diversity to accomplish overall organizational
goals.®

Il. Survey of Studies

The business theory of diversity in corporate America
has been well-researched and sourced. One of the lead-
ing studies on the business theory of diversity indicates
that “diversity is associated with increased sales revenue,
more customers, greater market share, and greater rela-
tive profits.”® This core finding is supported by numerous
other studies showing that workforce diversity translates
into economic prosperity.*°

A 2014 analysis of 366 public companies across a
range of industries in Canada, Latin America, the United
Kingdom, and the United States found that companies
in the top quartile for racial and ethnic diversity are 35
percent more likely to have financial returns above their
respective national industry medians.' Companies in the
top quartile for gender diversity are 15 percent more like-
ly to have financial returns above their respective national
industry medians.?? Conversely, companies in the bottom
quartile both for gender and racial diversity are statisti-
cally less likely to achieve above-average financial returns
than average peer companies.® A similar study conducted
by the British government in 2007 found that companies
with more women on their boards outperform their rivals
with a 42 percent higher return on sales, 66 percent higher
return on invested capital, and 53 percent higher return
on equity.* Similarly, recent Credit Suisse research sug-
gests a link between female directors and business perfor-
mance: companies with at least one female director show
better financial outcomes on a range of measures than do
those with no women board members.*>
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Other research has produced similar results. A 2014
Gallup study found that “[g]ender-diverse business units
in retail companies have 14 percent higher comparable
revenue than less-diverse business units.”*® The study
found a similar increase in net profit among diverse
companies in the hospitality industry.’” An American So-
ciological Association study supports this research, find-
ing that for every 1 rise percent in the rate of gender and
ethnic diversity in a workforce, there is a 3 percent and 9
percent rise in sales revenue, respectively.'®

A Harvard Business School study advocates an
approach referred to as the “integration and learning
perspective.”® This approach embraces workforce di-
versity for the robust exchange of ideas it fosters, which
in turn promotes further innovation and success.”?° The
Wharton Business School’s Diversity Analysis Research
Team (the “Study”) concluded that diverse group mem-
bers that engage in constructive debates have a stronger
chance of performing their goals with excellent results.?
The Study concluded that if group members engage in
constructive debates, then they have a higher chance of
performing well due to the effective communication that
arises.?? Central to the Study’s conclusion is the notion
that the beneficial effects of diversity are inherent, and
can be elicited further through effective leadership.??

These studies illustrate that diversity is not just a
matter of abstract ideas, but of dollars and cents as well.

lll. Three Specific Applications to Law Firms

We suggest that workforce diversity in the corporate
world can produce financial benefits to law firms in three
areas: (i) the firm’s ability to generate corporate clients;
(ii) the firm’s ability to attract and retain talented associ-
ates; (iii) the firm’s ability to attract and retain female
associates and partners, and to overcome gender and
disparity concerns.

A. Client Generation

The “most basic laws in economics” are those of sup-
ply and demand.?* In the context of law firms, that means
providing the clients with the services they require. Con-
sumers of corporate legal services have used their market
power to address some of the most critical problems fac-
ing the elite law firms, with a special focus on the lack of
diversity on the legal teams handling corporate matters.?®

These efforts were spearheaded in 1999 by Charles
R. Morgan, the CEO for BellSouth Corporation, who
developed a pledge titled “Diversity in the Workplace:
A Statement of Principle” (the “Statement of Principle”)
as a reaction to the lack of diversity at law firms provid-
ing legal services to Fortune 500 companies.?® More than
400 Chief Legal Officers of major corporations signed the
Statement of Principle.?’

In 2004 Rick Palmore, an executive at Sara Lee Cor-
poration, authored “A Call to Action: Diversity in the
Legal Profession” (the “Call to Action”).?8 The Call to

Action built upon the Statement of Principle, and focused
on three major elements: (i) the general principle of hav-
ing a principal’s interest in diversity; (ii) diversity perfor-
mance by law firms, especially in hiring and retention;
and (iii) commitment to no longer hiring law firms that do
not promote diversity initiatives.?® By the end of 2004, the
Call to Action had received signatory responses from 72
companies, including corporate giants such as American
Airlines, UPS, and Wal-Mart.3°

The objective advanced by the Statement of Principle
and the Call to Action have become mainstream among
corporate consumers of legal services. In August 2016, the
ABA House of Delegates passed Resolution 113, calling
on corporate legal departments to use their purchasing
power to increase economic opportunities for diverse
attorneys.3! Two dozen in-house counsels from major
U.S. companies signed a letter pledging to uphold the
resolution.3?

HP adopted a program in February of 2017 which
requires at least “one woman and one racially/ethni-
cally diverse attorney performing at least 10 percent of
the billable hours worked on HP matter.”33 In April 2017,
Facebook announced that it will require that women and
ethnic minorities account for at least 33 percent of law
firm teams working on its matters.3* Metlife announced a
similar new policy that same month.3> Verizon’s general
counsel, Craig Silliman, also said that “diversity of the
team is one of the specific criteria” used in deciding which
outside firms to hire.3®

Facebook general counsel Colin Stretch said it best:
“Law firms generally do what their clients want, and we
want to see them win our cases and create opportuni-
ties for women and people of color. We think firms are
ready—our articulation gives them not just permission,
but a mandate.”3” It would behoove law firms—and their
bottom lines—to accept this mandate and implement true
diversity based business practices.

B. Associate Retention and Costs of Associate
Attrition

As with all businesses, in order to remain competi-
tive and financially successful, law firms must not only
the most talented candidates, they must retain them. Yet,
while many law firms strive for diversity in hiring, they
too often neglect to create an atmosphere of true inclu-
siveness.? This lack of a genuinely inclusive work envi-
ronment causes minority and diverse associates to feel
misunderstood, underappreciated, and disrespected, be-
fore ultimately leaving the firm.?° Research demonstrates
that a large part of minority attorney attrition from law
firms is “due to the firms’ not fully integrating the minor-
ity lawyers into their folds and the minority practitioner
not being afforded full and equal opportunity to the work,
the resources, and the relationships they require in order
to succeed.”*® The net result is that law firms’ diversity ef-
forts have resulted in “little growth in the number of such
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lawyers who stay long term and move into leadership
ranks.”#!

Law firms incur major costs to train new associates
and their early departure can be financially devastating.
The cost of employee exodus from law firms range from
$400,000 to more than $800,000, for more experienced at-
torneys.*? Turnover rates costs the legal industry roughly
$9.1 billion annually in just the 400 largest firms in the
US.#3 In terms of profitability, “[t]he economics of hiring
of new law school graduates can no longer be taken for
granted, given the time and expense of the process re-
quired to get them up to practice speed.”** Given the cost
of recruiting and partner interview time before hiring, the
reduced productivity of new associates as they get up to
speed with the firm and its clients, and the cost of ongo-
ing associate training, a new associate can cost well over
$200,000 in the first two years of practice.*> Large firm
managing partners indicate that it typically takes three to
five years to break even on investing in a new associate.
Because turnover costs are so expensive, “the cost of los-
ing an associate can average $200,000 to $500,000 consid-
ering recruiting and training costs, the price of a resource
shortage, administrative and human resource man hours,
and other factors.”4

High turnover rates can also cause significant harm
to a firm’s reputation and morale. Not only can this ad-
versely affect a law firm’s ability to recruit new talent, *’
but it can also affect a firm’s overall ratings in industry
publications.*® Both of these affect a firm’s bottom line.*

Unfortunately, rather than addressing the issues that
cause diverse associates to leave the firm in the first place,
minority candidates are often penalized for the high at-
trition rate of minority practitioners in law firms.*® As
firms review their books and feel the burn of the financial
losses caused by minority associate attrition, they fail to
recognize that promoting inclusivity on the back end will
prevent those same associates from leaving the firms at
all.*! By dedicating the time and effort to create genuine
inclusiveness, firms can negate and avoid the economic
fallout from diverse associates who leave law firms be-
cause of the perceived, or actual, inability to progress.>?

C. Women

According to a January 2017 report from the Com-
mission on Women in the Profession, women make up
36 percent of the legal profession.> Yet, according to the
latest National Association for Law Placement (NALP)
study, their representation across partnership ranks at
major U.S. firms averages 22.1 percent, despite gender
parity in graduating classes during the past two decades.

In November 2017, the New York State Bar Associa-
tion adopted the Commercial and Federal Litigation
Section’s Task Force on Women's Initiatives published a
report entitled If Not Now, When? Achieving Equality for
Women Attorneys in the Courtroom and in ADR devoted to
the issue of women litigators in the courtroom®* (the “Re-

port”). The Report noted that the striking gender dispari-
ty between men and women in the legal industry has long
been known. As far back as 1988, the ABA Commission on
Women in the Profession (the “ABA Commission”), with
Hillary Rodham Clinton serving as its inaugural chair,
published a groundbreaking report documenting the lack
of adequate advancement opportunities for women law-
yers.>> Unfortunately, despite the positive attention that
ABA Commission report received, the plight of women
attorneys remained relatively stagnant.

In 2015, the ABA Commission published First Chairs
at Trial: More Women Need Seats at the Table (the “ABA
Report”), which revealed that women are consistently un-
derrepresented in lead counsel positions and in the role of
trial attorney.>® The ABA Report then outlined factors that
might help to explain the gender disparities evidenced by
the data. In particular, the ABA Report posited that:

The underrepresentation of women
among lead lawyers may . . . stem from
certain client preferences, as some clients
prefer a male lawyer to represent them
in court . . . In addition, women may too
often be relegated by their law firms to
second-chair positions, even though they
have the talent and experience to serve as
first chairs. The denial of these significant
opportunities adversely affects the ability
of women to advance at their firms.

The Report also analyzed other research that cor-
roborates the extent to which gender disparities continue
to persist within the legal profession, particularly within
law firm culture. This research shows that the presence
of women in the legal profession has not translated into
equal opportunities for women lawyers at all levels. For
example, a recent study conducted by the New York City
Bar Association found a dramatic disparity in lawyer at-
trition rates based on gender, with 18.4% of women leav-
ing the surveyed law firms in 2015, compared to just 12.9
percent of white men.>” A 2015 survey by the National as-
sociation of Women Lawyers found that women held only
18 percent of all equity partner positions—just 2 percent
higher than they did approximately a decade earlier.>®

Ultimately, the Report concluded that women at-
torneys remain considerably underrepresented in court-
rooms across New York State:

In sum, the low percentage of women
attorneys appearing in speaking roles in
courts was found at every level and in ev-
ery type of court: upstate and downstate,
federal and state, trial and appellate,
criminal and civil, ex parte applications
and multi-party matters.>®

These statistics show that the mere existence of diver-
sity initiatives aimed at helping women succeed in the le-
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gal profession have not produced their intended results.
As one article put it, “[a]ll those gender diversity initia-
tives at large law firms . . . don’t seem to be making a dif-
ference.”®® Another article bears the telling title, Women
Are Not Convinced by Law Firms’ Statements of Commitment
to Diversity, and notes that on a holistic level, women
experience a workplace skewed in favor of men.® Yet
another recent study argues that while law firms have
many of the right policies and programs in place to im-
prove gender diversity, “more can be done to translate
stated commitments into measurable outcomes.”%?

While women make up more than a third of all attor-
neys in the United States,®® despite decades of diversity
initiatives aimed at helping women succeed, female at-
torneys still face the same types of silent hostility as other
minorities in an industry dominated primarily by white
men.® They do not have the opportunity to participate
in lead counsel roles in courtrooms statewide.®® They are
paid less than their male counterparts.®® And they are
leaving law firms at substantially higher rates than male
attorneys, often because of their perceived and actual in-
ability to reach the highest levels of the firm.®” Ultimately,
law firms suffer the costs of female attorney attrition,
lost talent, and potentially large corporate contracts. To
be clear, the business model of diversity contemplates a
broad definition that transcends race and gender. Never-
theless, in light of the incredible challenges facing wom-
en, it would be irresponsible and short-sighted for a law
firm aiming for financial prosperity to disregard this vast
and talented pool of minority professionals.

Conclusion

For too long, programs to effect real diversity in the
profession have been elusive. Improving workforce di-
versity and creating an atmosphere of true inclusiveness
are critical to financial success. Having a truly diverse
and inclusive work environment can help law firms at-
tract large corporate clients, and attract and retain tal-
ented minority associates. It really is a matter of dollars
and sense.
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