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collaborated with the Business 
Law Section for an excellent and 
timely program on compliance. 
We also sponsored an event with 
New York Law School and its 
First Generational Profession-
als Group about business din-
ner etiquette. Several Executive 
Committee and Section Mem-
bers were in attendance. You can 
read more about the event on 
page 30. 

The Section is currently mak-
ing plans for the spring and the 
remainder of the year. During 
my term as Chair, in addition to 
the great work we will continue 
to do surrounding the Kenneth 
G. Standard Diversity Intern-
ship program, we will create 

an alumni group for interns who completed the 
program. We will also actively recruit new members 
to our Executive Committee and continue to work 
hard to promote our diversity initiatives, includ-
ing recruitment and collaboration with affi nity bar 
associations.

Our Pro Bono Committee will continue to in-
crease opportunities for in-house counsel to provide 
pro bono services through a variety of outlets. 

Our Membership Committee will continue to 
work to increase the value of membership through 
timely and topical webcasts, roundtables and pro-
vide other content-driven opportunities. Finally, the 
Technology and New Media Committee is being re-
vitalized. We hope to be more active on social media 
and allow for better communication between and 
among the Section and its leadership. 

We want to hear from you and we also encourage 
you to get involved. Please share your ideas with us 
and let us know how we can better serve you. You 
can reach me at Elizabeth@shampnoiadr.com or any 
of our Executive Committee members whose contact 
information can be found on pages 37 and 38. Mean-
while, we hope that you enjoy this issue of Inside. 

Elizabeth Shampnoi

“Action is the foundational 
key to all success.”—Pablo 
Picasso

During the Annual Meet-
ing in January, I was honored to 
become Chair of this wonderful 
Section. As many of you know, 
I had been Chair-Elect work-
ing closely with our Chair Jana 
Springer Behe until her untime-
ly passing in August. Jana and I 
shared in the excitement about 
the future of our Section and we 
had a very similar vision that 
included new ideas and initia-
tives to enhance the value of 
membership. My goal is to build 
upon that vision and those ideas 
during my term.  

While serving as interim 
Chair, I worked with the Executive Committee to 
honor Jana’s memory and commitment to our Sec-
tion. First, the public interest fellowship portion 
of the Kenneth G. Standard Diversity Internship 
program was renamed the "Jana Springer Behe 
Corporation Counsel Section Fellowship.” The goal 
of the Fellowship is to provide: (i) non-profi t orga-
nizations with diverse candidates; and (ii) diverse 
students with an opportunity to experience in-house 
legal practice. Special thanks to the New York Bar 
Foundation and Ken Standard for supporting the re-
naming of this Fellowship to honor Jana. We encour-
age you to make a donation to further support the 
Fellowship and honor Jana’s memory. Additional 
information can be found on page 8.

During the House of Delegates meeting in Al-
bany this past November, we memorialized Jana in 
celebration of her life. Her parents, Ron and Marilyn 
Behe, were in attendance. My remarks can be found 
on pages 6-7. There is also a video posted on the 
Section’s Communities page. 

The fall and winter were very busy for the Sec-
tion. We held another successful Corporate Coun-
sel Institute in November. If you were unable to 
make it, you can read about the program on pages 
32-33. During the Annual Meeting in January, we 

Message from the Chair and Editor
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fessors like Charles Halpern 
at the City University of 
New York, Yale University 
and University of Califor-
nia, Berkeley, and Rhonda 
Magee at the University 
of San Francisco are teach-
ing mindfulness in the law 
schools.9 A “mindful law 
practice” is also emerging, 
not only so that lawyers co-
create a more diverse and 
inclusive work environment 
but also so that the lawyer-
ing services provided are 
holistic and restorative.10

Several studies support the 
use of mindfulness to reduce implicit bias. Yoona Kang at 
Yale University did a study randomly assigning volun-
teers to one of three groups in order to measure their 
implicit bias against black people and homeless people. 
One group practiced a loving-kindness meditation for 
six weeks; one group discussed loving-kindness medita-
tions without really practicing them; and another group 
did nothing. At the end of the six weeks, the only group 
whose implicit bias against black people and homeless 
people was reduced was the group who actually practiced 
the loving-kindness meditation. Just learning, thinking 
about and discussing compassion and equality was not 
enough to change deep-rooted biases.11 

Another study was done at the University of Sussex. 
Half of the participants performed a seven-minute loving-
kindness meditation practice with black people as their 
focal point. The study resulted in a signifi cant diminish-
ment of bias against black people.12 

Yet another study showed that meditation in reduc-
ing bias does not need to be restricted to loving-kindness 
meditations. Participants engaging in 10 minutes of mind-
fulness meditation showed signifi cantly less bias.13 

Although there is no established method yet of 
achieving long-term reduction of implicit bias, there is 
substantial proof that a diverse workforce is better than a 
homogeneous one. Decades of research have shown that 
socially diverse groups are more innovative at solving 
complex problems than homogeneous groups. Research 
also concludes that the work of diverse groups results 
in a substantial increase in profi tability, as compared to 
homogenous groups.14 The only way to sustain a diverse 
workforce is to provide suffi cient psychological safety. In 
Project Aristotle, an initiative studying 180 in-house teams 
to fi nd out why some failed while others succeeded, 
Google showed that employees with the encouragement 

Most if not all black attorneys share stories of being 
mistaken as support staff, nannies, or even criminals by 
white colleagues, neighbors and strangers. One of the 
most intriguing incidents is when a group of white people 
attending a black tie event climbed into the back seat of a 
prominent member of the Bar’s automobile and asked to 
be driven to their destination. To their chagrin, he drove 
them home and later identifi ed himself as a colleague 
at the same event they attended. Nothing is offensive 
about serving as an assistant, nanny or chauffer, but the 
assumption that every black person is what is often seen 
in the media is a result of implicit bias. The presumption 
that a black law student, lawyer, professor, or jurist cannot 
be what they were educated and trained to be carries over 
into the professional environment because of the associa-
tions created through biases resulting from historical, 
societal, cultural, and economical power structures. These 
biases, which are often subtle, are prevalent throughout 
our country and the world and often identify black people 
(including clients, witnesses, jurors, etc.) with being mar-
ginal, or less than, as well as dangerous and bad.1 Fortu-
nately, there is support that the practice of mindfulness 
reduces implicit bias against race, as well as other biases.

Social psychologists have developed ways to mea-
sure implicit biases, such as the Implicit Association Test 
(the IAT). Harvard University discovered that IAT data 
revealed that 88 percent of white Americans have implic-
it bias against black people and that 48 percent of black 
people hold the same bias towards their own race.2 Thus, 
developing policies and making changes through recruit-
ment, training, education, messaging, mentoring, and 
accountability in favor of racial equality is important, but 
if we want to dig even deeper and reduce implicit biases 
against race, gender and gender identity, sexual prefer-
ence, age, ability, religion, and other biases, we have to 
change our perception at the unconscious level.3

Mindfulness is defi ned as “the practice of bring-
ing awareness to the present,”4 which is often achieved 
through meditation. Over 4,500 scientifi c studies support 
the practice of mindfulness, which fortunately is growing 
in the legal community.5 Robert Chender, an attorney and 
Buddhist meditation teacher who has led mindfulness 
sessions at the New York City Bar Association for almost 
10 years and is also a teacher of “Search Inside Yourself,” 
the mindfulness and emotional intelligence program de-
veloped at Google, says that the awareness and sense of 
presence that comes from practicing mindfulness results 
in “a willingness to connect with others, and meet them 
with respect and curiosity, rather than defensiveness and 
aggression.”6 Law fi rms are going on retreats to learn 
inner peace, which not only reduces anxiety or stress, but 
also their judgment about others.7 Bar associations are 
hosting Mindfulness Meditations for Lawyers.8 Law pro-

More Support for Mindfulness: Reduction of Implicit Bias 
By Cecilia B. Loving

Cecilia B. Loving
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of a positive and safe workplace are “less likely to leave, 
more likely to harness the power of diversity, and ulti-
mately more successful.”15

The question remains, how do we incorporate mind-
fulness into our daily life in order to enhance a “safe,” 
productive and inclusive work environment? The answer 
is that we do it with commitment, intention and dedica-
tion. We have to commit to unbiased conduct, speak out 
against bias and co-create a standard of fairness. Mindful-
ness provides us with an increased understanding that 
our biases are not really a part of us. Thus, our awareness 
is opened to tell a new story. With intention, we can seek 
out people with interests different from ours and expand 
our perspective, which allows us to identify commonali-
ties and helps provide respect for differences. But the 
most important part of our mindfulness practice is dedi-
cation. Unless we are disciplined and dedicated to spend 
at least a few minutes a day in mindfulness, we are not 
practicing mindfulness. There are ample meditation ap-
plications, including but not limited to Stop, Breathe and 
Think; Headspace; Calm; and Spiritmuv: Church-in-Mo-
tion (“Meditate Now”). Just 15-30 minutes can help im-
prove your overall demeanor, cooperation, and creativity, 
reduce your implicit bias, anxiety, and stress level, and 
support a more harmonious, appreciative workplace for 
everyone. Not only do you speak and conduct yourself in 
a more positive manner when you practice mindfulness, 
but you also convey an energy of peace and well-being 
that supports calmness and clarity without judgment.

Steven Keeva, author of Transforming Practices, says 
that mindfulness brings “clarity and mental spaciousness 
that allows for purposeful action rather than mere reac-
tivity.”16 Because of the benefi ts of mindfulness, many 
corporations and institutions have adopted mindfulness 
programs for their employees,17 including Aetna, Ford, 
General Electric, General Mills, Google, Intel, Stanford, 
Target, Yale, the U.S. Military, and many public schools.18 
Congressman Tim Ryan is moving beyond the workplace 
to call for a Mi ndful Nation.19 The United Kingdom has 
already established itself as a Mindful Nation.20 While the 
United States is not yet a “mindful nation,” lawyers can 
provide leadership to help us move in the right direc-
tion. At minimum, we can establish a mindful workplace 
for ourselves and our clients—one that welcomes all to 
a safe space of innovation, appreciation and increased 
productivity.

Endnotes
1. Wendy Hasenkamp, Can We Change Racial Bias?, Mind and Life 

Institute, https://www.mindandlife.org/blog (July 19, 2016), last 
accessed Oct. 14, 2017.

2. Id.

3. Rhonda V. Magee, Mindfulness plays a role in educating lawyers to 
confront racism, ABA Journal (Aug. 2016); Rhonda V. Magee, How 
Mindfulness Can Defeat Racial Bias, Greater Good Magazine (May 
14, 2015); Nicole Torres, Mindfulness Mitigates Biases You May Not 
Know You Have, Harvard Business Review (Dec. 24, 2014). 
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that sticks out to me is at the House of Delegates meeting 
in June when the Constitutional Convention was up for a 
vote. Jana was no longer on the House but reached out to 
ask if I was going. I told her I was and she asked that I keep 
her apprised of the day’s events. She had read and analyzed 
every detail. She told me she was playing in a golf outing 
but would be checking her phone for updates so I shouldn’t 
hesitate to reach out. I sat in Cooperstown intending to 
write to her when the debate got underway but before I 
could she was sending me texts every so often, reminding 
me not to forget. And when the debate began I was fever-
ishly texting her the play-by-play and she was responding 
with commentary that was quite frankly hilarious—the de-
tails of which maybe I will share after Tuesday’s outcome.

A few short days before her untimely passing, I was 
blessed to have had drinks with her after she served as 
the Master of Ceremonies at the Corporate Counsel Sec-
tion’s Kenneth G. Standard Diversity Internship program 
award ceremony. It was a beautiful night and we walked 
to Bryant Park for drinks. We talked business, of course, 
but somehow we got on to the subject of what it means to 
live a meaningful life. We questioned why we were here, 
what our futures would bring and what this thing called 
life was all about.

We shared stories of fi nding true love later in life, 
questioned why we hadn’t focused more on having 
children early and wondering if it was too late. She com-
mented multiple times on my strength, knowing I had 
been through signifi cant losses in the last few years. She 
wondered how I did it all. And I laughed, telling her that 
I didn’t know anything about this thing called life. But 
she—Jana—knew a lot. In addition to all of her profes-
sional and community related obligations, she made time 
to enjoy life on regular basis whereas I couldn’t seem to 
balance it all. Whether it was on the golf course—and she 
was an incredible golfer, by the way—or at the track in 
Saratoga, or on a pub crawl, or at a sporting event, Jana 
somehow knew how to manage it all and live life to the 
fullest, putting everything into perspective. 

Jana was in the prime of her life. Having turned 40 
this year she was celebrating the Year of Jana. As someone 
who insists on celebrating my birthday month and refuses 
to work on my birthday, this was something I wholeheart-
edly supported. And, quite frankly, was a little disappoint-
ed that I hadn’t come up with the idea fi rst. 

Jana was a proud daughter, sister, wife, aunt, and a 
mom to her beloved dog Bert. She was also a mentor and 
friend to so many. Attending her celebration of life, I met 

Good morning. 

I am honored and privileged to have been asked 
to honor Jana’s legacy today. And, I thank you for the 
opportunity. 

Given Jana’s active and passionate commitment to bar 
service dating back to 2006, many of you probably had the 
pleasure of getting to know or work with Jana—whether it 
was through the Young Lawyers, Labor and Employment, 
Health, Business Law or Corporate Counsel Sections. 
Maybe it was through her service on the House from 
2014-2017 or her dedicated work year after year organiz-
ing and implementing the Kenneth G. Standard Diversity 
internship program for the Corporate Counsel Section. If 
you were lucky enough to have had the opportunity to 
meet and work with Jana, I hope to provide some greater 
insights into who she was. If you did not have that oppor-
tunity, I hope to let you in on what you missed.

I met Jana several years ago when I joined the Execu-
tive Committee of the Corporate Counsel section.  Jana 
immediately struck me as a natural born leader with a 
dynamic presence. 

Jana was also a successful lawyer serving as the Sec-
retary of the NY State Technology Enterprise Corporation 
and its Director of Contracts and General Counsel. 

In the last two years, I began working more closely 
with Jana—fi rst supporting her as her Alternate to the 
House, then in her role as Chair-Elect and ultimately 
when she became Chair in January of this year. We be-
came fast friends and I quickly learned that in addition 
to her day job and bar leadership, Jana was also heav-
ily involved in community activities such as the Capital 
District YMCA—serving on the Board of Advisors and as 
Board Chair from 2014-2017.

I could go on listing Jana’s impressive and admirable 
professional accomplishments but while those accom-
plishments were a huge part of Jana’s makeup, her legacy 
is so much more than that. So, I choose to share with you 
today the Jana I knew and the incredible heart and soul 
she had that I know will have a lasting impact on so many.

What always struck me most about Jana was how self-
less she was in everything that she did. Jana was remark-
able and gave endlessly to those around her. She didn’t 
join the bar and become so active to develop a business or 
to try to advance her career. She didn’t join in community 
activities for credit. She did it simply because it was who 
she was at her core and what she did.  An example of this 

LEGACY MESSAGE
Delivered by Elizabeth Shampnoi at the November 2017 House of Delegates meeting in honor 
of Jana Springer Behe
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But here’s what I do know. Each day we must do 
the best we can while being selfl ess. We must get up and 
keep going no matter how we feel because the person we 
mourn would expect nothing less. Many people in our 
lives come and go but there are few who make a true dif-
ference. And Jana is on that short list. 

To Jana’s parents Rob and Marilyn Behe, who are 
here today: You should be incredibly proud. You raised 
an amazing, intelligent and caring woman who will live 
forever in the hearts of so many. 

Jana was a Bruce Springsteen fan and I’d like to end 
with a quote from his song "Into the Fire…"

 May your strength give us strength
 May your faith give us faith
 May your hope give us hope
 May your love give us love

Until we meet again my friend...thank you. 

so many people who shared stories of what an impact 
she had on their lives.  Stories of how she was always 
available no matter what she had on her plate and how 
she went out of her way to make sure she was all that she 
could be to all who counted on her. 

In her last Chair’s message for Inside—the Corporate 
Counsel Section publication— she began with a Ralph 
Waldo Emerson quote : “Nothing great was ever achieved 
without enthusiasm” and that is exactly how Jana lived 
her life—with great enthusiasm. 

I have tried for weeks to fi nd the right words to make 
sense of this loss. And I’ve come to learn that there are no 
words that will make this better or help us understand 
why. No words can take the pain we feel away. No words 
can explain why someone who is loved by so many 
unexpectedly leaves the world as we know it. The person 
with the most vibrancy, the best heart, the greatest soul is 
the one called to a different place and we are left to try to 
reconcile why.

To make a donation in Jana's memory, please consider giving to the Jana Springer Behe Corporate 
Counsel Section Fellowship (formerly the Corporate Counsel Section Fellowship Fund), which focuses 
on identifying and supporting in-house internship opportunities for law students from a diverse range of 
backgrounds.

Please go to www.tnybf.org/donation, click on "Restricted Fund" and choose the Jana Springer Behe 
Corporate Counsel Section Fellowship, or send in the form on the next page.

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O NN E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

  Save $300 with 12 credits of live CLE seminar programs, 
plus save up to 40% on recorded CLE programs with 
bundling

  Connect to other New York admitted lawyers from 
around the globe

  Join the largest online Community for members outside 
New York state, the Non-Resident Member Community

  Streamline my daily practice with the LawHUBSM 
comprehensive suite of software tools and services

  Save over hundreds of dollars with Fastcase FREE Legal 
Research, the NYSBA Journal, and many more Law Practice 
Management resources

At the New York State 
Bar Association, I...

Visit 
www.nysba.org 

Call 
 800.582.2452  | 518.463.3724 



An Invitation from
In honor of our friend and colleague, Jana Springer Behe, Esq. please consider 
making a donation in her memory to The New York Bar Foundation for 
Jana Springer Behe Corporate Counsel Section Fellowship Fund. 

Enclosed is my check for: 

$100

$50

$25

Other ____________________

NAME________________________________________________________________________________ 

FIRM _______________________________________________________________________________ 

ADDRESS_____________________________________________________________________________ 

CITY STATE ZIP___________________________________PHONE # ______________________________ 

SIGNATURE___________________________________________________________________________ 

Your gifts to The New York Bar Foundation are tax-deductible as charitable contributions as permitted by 
law.  

Please make checks payable to The New York Bar Foundation 
1 Elk Street, Albany, NY  12207 

Donations can be made on-line at https://tnybf.org/donation/ 
Select “Restricted Fund” and a pop up will appear with all of the restricted funds to select 
from. 

I WILL PAY BY CREDIT CARD – Please complete the credit card information below. 

 
 

Credit Card Information: Charge $___________________       Visa            MC           AMEX   

Card #:_____________________________________________________ 

Exp. Date __________________________ 

Name on Card: ______________________________________________________________________________ 

Authorization Signature: ______________________________________________________________________ 
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would have if these dis-
putes were litigated.

Finally, I research 
emerging topics in the 
industry daily. JVC 
sends out “Member 
Alerts” on hot legal 
topics and conducts 
quarterly webinars to 
teach our membership how to comply with laws related 
to contracts, marketing, employment, consumer fraud and 
ethics. I also draft and edit jewelry-related press releases 
and briefs that are submitted to federal agencies for advice.

Q Why did you decide to go to law school?

A It was my childhood dream. I liked to persuade my 
siblings and parents to do what I wanted, so my mom 
encouraged me to become a lawyer. I also participated in 
my middle school’s Mock Court program until budget 
cuts eliminated the program from my public school. So, 
my desire to become a lawyer was sparked by the fourth 
grade and solidifi ed by the seventh grade. 

Funny thing is, I majored in accounting for my fi rst 
three years of college. At the time, law was not offered as 
a major at Baruch, so I thought it was a good idea to major 
in another respected profession and perhaps use a Certi-
fi ed Public Accountant license as a lifeline if the law did 
not work out for me. I interned at two of the “Big Four” ac-
counting fi rms from freshman year to the summer before 
my senior year and was extended a post-graduate job offer 
from one of the fi rms. I considered working for a few years 
before applying to law school, but I could not let go of this 
nagging itch to go straight from college to law school. So, I 
changed majors, took the LSAT and the rest is history.

Q Does your Technology and Communication degree 
and experience impact your practice?

A Absolutely. First, in the jewelry industry, concerns 
about certain topics like cybersecurity, privacy, and fraud 
are on the rise. Thus, my organization must stay abreast 
of developments in these areas because our members 
are looking to us for guidance on a variety of issues. My 

Miya Owens is the Assistant General Counsel of the 
Jewelers Vigilance Committee (JVC). With a sole focus on 
legal compliance and ethical guidance, the JVC, a 100-year 
old non-profi t trade association, has a record of keeping 
jewelry industry members out of court and in tune with 
the law. From advising well-known manufacturers on fed-
eral marketing regulations and guidelines, to liaising with 
federal and state entities, to mediating disputes between 
consumers and retailers, in her current role, Miya is an 
excellent example of how in-house attorneys must often 
wear many different hats in their everyday practice.

Miya earned her Juris Doctor from the Benjamin N. 
Cardozo School of Law and graduated, cum laude, with a 
Bachelor of Arts degree in Technology and Communica-
tion from Baruch College. She is a recent addition to the 
New York State Bar Association’s Corporate Counsel Ex-
ecutive Committee and participates in initiatives targeted 
at newly minted attorneys.

Q As Assistant General Counsel in a trade association, 
what is a typical day like for you?

A My role in JVC is unique because I was hired to 
work with our small legal team, which handles inquiries 
from our jewelry business members, and work with our 
non-lawyer mediator, who handles consumer and design-
er disputes with jewelry businesses. So, I divide my time 
between legal research/guidance and mediation matters.

On a typical day, I spend a portion of my time an-
swering phone calls and emails from jewelry retailers, 
manufacturers and designers on a plethora of topics. 
Advertising law is my primary focus, so I often review 
different retailers’ advertising—online and in print—and 
advise businesses on how they can bring their advertis-
ing into compliance with federal and state regulations 
and guidelines.

Additionally, I regularly answer jewelry-related 
consumer complaint calls and emails. When a consumer 
calls 311 with a jewelry-related complaint, he/she will 
be automatically transferred to the JVC. While I do not 
represent consumers or businesses as an attorney in these 
complaints, I do act as an impartial mediator. I work with 
both parties to facilitate a reasonable resolution to com-
mon disputes so that everyone can hopefully walk away 
happy and with more money in their pockets than they 

Inside Interview
Miya Owens
Assistant General Counsel
Jewelers Vigilance Committee

Conducted by Maverick James

Miya Owens
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background in technology lends itself to understanding 
seminars on these topics and my ability to explain the 
topics to others. Second, it goes without saying that an 
education focused on communication lends itself to my 
practice as an attorney. My organization publishes arti-
cles and books on different areas of law. We also regular-
ly interact with businesses, consumers, and government 
regulators, so my background has fi ne-tuned my ability 
to effectively communicate in all mediums, with people 
from diverse backgrounds.

Q If you weren’t a lawyer, what would you be doing?

A I would likely be writing code and designing soft-
ware. I did very well in my college coding and design 
classes and have always been interested in a career in 
software and web design. Also, I grew up with two 
hardcore gaming brothers. So, I watched the evolution 
of gaming consoles and the corresponding improvement 
of gaming graphics and plots and have always thought 
about how cool it would be to design my own games. 

I used to also write short stories, poems, and screen-
plays. So, I could see myself working as a staff writer 
for a cool show about millennials in a large city. When 
I watch shows like "Insecure" and "Broad City", I wish I 
could be a part of each show’s writing staff.

Q As a new lawyer, what perspectives are you bring-
ing to the In-House Counsel role that someone more 
senior may not? Are there any obstacles that you have 
faced and have had to overcome?

A My millennial perspective in my current role is in-
teresting. Many retailers are shifting their marketing and 
campaigns with the goal of appealing more to my genera-
tion. So, within my organization and professional circle, 
I am often asked my professional and personal opinions 
on different topics. I can’t even count the amount of times 
I have been asked why millennials “are not buying dia-
monds” or “are not buying gold,” and how to change that. 
Recently, I have been asked to write a monthly millen-
nial column for one of the jewelry industry’s well-known 
blogs. But, I am not sure what I would write about.

Also, because I have grown up in the age of comput-
ers, the internet, and the constant innovation of technol-
ogy, certain things are second-nature to me and not to my 
more senior colleagues. For example, when a company 
wants to join my organization, we perform a check of the 
company’s advertising to verify it is compliant with the 
relevant rules and regulations. When I was tasked with 
doing these applicant web reviews, I was instructed to 
visit each applicant’s website and make a determination 
based on this. However, because of my awareness of ads 

on social media and other non-traditional websites where 
products are often advertised, I made it the norm in my 
organization to now also check applicants’ Instagram, 
Facebook and Etsy pages and other hidden ads in paid 
product reviews. In addition, I check applicant’s websites 
on different browsers. For example, a retailer cannot com-
pliantly advertise to the public that it is selling items at 
“wholesale” price, and thanks to my dual-browser checks, 
I have weeded out deceptive advertising by checking a 
website in both Firefox and Google Chrome—where the 
browser tabs showed up only in the latter browser.

As for obstacles, being a new lawyer is actually the 
least of my challenges in the legal and jewelry industries. 
Put bluntly, I am an outsider in every way. I am black and 
a woman, so I have experienced both overt and microag-
gressions in many professional environments. From a 
senior male in a Fortune 500 company that I visited for a 
conference waving me over to him to ask if his car was 
ready (despite my wearing a suit and heels and wearing 
no clothing that resembled the company’s concierge staff) 
to a group of male litigators openly disparaging a federal 
judge on an elevator in the Southern District during my 
time as a judicial extern, and then those same attorneys 
discussing how I am “probably a cafeteria employee or 
court reporter,” i.e., “nothing to worry about” on my way 
out of the elevator. So, with these unfortunate experiences 
in mind (and many more) and the high-tension environ-
ment we are currently experiencing in the U.S., I have had 
to (as the cliché goes) develop a tough skin and pick and 
choose my battles and stressors. I have been trying my 
hand at meditation and regularly exercising. I also take 
every opportunity to participate in dialogue about how 
to combat biases at CLEs, conferences, and other events. 
I often volunteer my time at different law schools, with 
the state and city bars, and with non-profi t organizations 
and try to act as a mentor to students from diverse back-
grounds. My hope is that these efforts will eventually re-
duce the amount of negative experiences of attorneys and 
other professionals, particularly women and those from 
non-traditional backgrounds.

Q How do you balance your personal life with your 
work life?

A I make time for myself and my social life. If a work 
task can wait until Monday, I try my best not to obsess 
over the task during the weekend. Also, if I know I have 
a dinner with my mother on Friday night and have a mil-
lion work tasks to accomplish on Friday, I will simply 
start working earlier so I can make sure I’m out of the 
door in time for dinner, rather than stress over not getting 
everything done during normal business hours. I have 
family members and friends who give me regular remind-
ers to chill out and with whom I can enjoy the occasional 
cocktail. And, if my budget permits, I treat myself to the 
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There are many benefi ts to joining NYSBA. I have 
met professionals from every industry at NYSBA events 
and my interactions have been refreshing and benefi cial. 
At a recent event, a group of professionals and I agreed 
to attend a comedy show together, as our conversation 
somehow turned to who we think are the best comedians. 
I have also become acquainted with judges, run into old 
coworkers, and been able to introduce law student men-
tees of mine to professionals I met at NYSBA events. 

Q As someone who recently passed the bar, what ad-
vice do you have for law graduates who received their 
results this year?

A Congratulations if you passed! Congratulations 
again if you are working or have a job lined up. If you are 
unemployed and have nothing lined up, it is time to use 
your network. Interested in a job? Look on LinkedIn to see 
if you have any mutual connections with anyone at any 
prospective companies. Interested in a particular area of 
law? Go to the NYSBA and other bar association CLEs on 
topics in the area of your interest and align yourself with 
leaders in those areas if you can. There is no shame in ask-
ing someone to coffee or lunch and asking that person to 
provide you with insight on how she has attained success.

If you did not pass, you will live to take the test 
again! Now is the time for self-refl ection. Shift your focus 
to new, creative ways you can market yourself if you are 
unemployed or if your results will result in a loss of em-
ployment. Stay in touch with old employers. One of your 
old fi rms may need you as a law clerk or doc reviewer, 
for example. I know quite a few people who did not pass 
on their fi rst or second try but are quite successful in their 
careers; some are working in the law and some are not.

Also, if you have the luxury of time and suffi cient 
fi nances, look into volunteer/unpaid experiences. I met a 
woman at a NYSBA event who did not pass the exam and 
was unemployed at the time of her results, but she later 
accepted a volunteer law clerk position with a state judge 
whose clerk was out on maternity leave. By the time she 
received her second set of bar results, she had a recommen-
dation from a respected judge and several job offers. If you 
have bills to pay and cannot afford to work for free, take 
up doc review and temporary legal placement jobs through 
a variety of companies you can easily search for online.

This interview was conducted by Maverick James. 
Maverick is a second-year student attending New York 
Law School. He is interested in studying the impact 
of technological developments on contemporary legal 
practice. He is honing his practice in privacy, internet, 
and corporate law and is constantly searching for new 
opportunities to use his skills in a variety of fi elds. 
Maverick can be contacted via email at Maverick.
James@law.nyls.edu.

occasional massage and vacation—both can really break 
up a hectic week or months of work stressors. 

I also try my best to reduce or eliminate unnecessary 
stressors and irritants and advise others to do the same. If 
you experience pain from sitting all day, consider asking 
your job for a standing desk. If your job is causing your 
hair to fall out, consider fi nding a new job. If your spouse 
is not supportive of you, dump him/her! If you are not 
fi tting into your clothes, don’t stress over this—instead, 
buy some new clothes and work on your diet. Simple 
fi xes like these have really allowed me to maintain a de-
cent mood and work/life balance most days. 

Q What motivates you to serve the community 
through your pro-bono initiatives with Volunteer Law-
yers of the Arts and Legal Services NYC? 

A Altruism. Like many 1Ls, I failed to obtain a fi rm in-
ternship my fi rst summer in law school. So, I summered 
with Brooklyn Legal Services and assisted indigent peo-
ple with obtaining Social Security benefi ts. Despite my 
initial disdain for working free of charge for a non-profi t 
organization, I very quickly grew to love the organization 
and the type of work I was doing. So, since graduating, 
I have made it a point to continue to help people in need 
with pro bono work.

In addition to my normal litigation work in my fi rst 
fi rm, I worked as pro bono counsel to Legal Services NYC 
on several occasions. I represented a disabled woman 
in Social Security hearings and successfully obtained a 
favorable settlement in a federal lawsuit brought by a 
restaurant worker seeking unpaid wages under state and 
federal labor laws. I have also worked with Volunteer 
Lawyers for the Arts to help artists navigate the complex-
ities of licensing agreements, defamation lawsuits and 
settlement negotiations.

Working on these pro bono cases has provided me 
with a sense of pride. Helping others is a huge mood 
booster, and the work has not been thankless. From an 
award for outstanding service from Legal Services to 
holiday cards from former clients to a Netfl ix movie 
credit, I have been fortunate to receive a ton of unexpect-
ed recognition for work I did altruistically.

Q How did you get involved with NYSBA? What are 
the benefi ts of doing so?

A Liz Shampnoi poached me. In all seriousness, I 
met Liz during my fi rst year out of law school. We kept 
in touch and she encouraged me to join the Corporate 
Counsel section as soon as I went in-house. I was reluc-
tant at fi rst, but after a few enjoyable events I attended 
with Liz, I was sold! 
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19 Holes: Questions 
Regarding the NYC  
Law on Inquiring About  
Salary History in  
Employment Decisions
By Robert Kantowitz

Introduction
Effective on October 31, 2017,1 it has become unlawful in 
New York City for –

an employer, employment agency, or employee or 
agent thereof [t]o inquire about the salary history of an 
applicant for employment or [t]o rely on the salary his-
tory of an applicant in determining the salary, benefits 
or other compensation for such applicant during the 
hiring process, including the negotiation of a contract.2 

There is no question that in a free market an employer 
should be free to ask about an applicant’s salary history, 
both to understand how others have evaluated the appli-
cant’s contributions over time3 and to avoid negotiating 
against itself. Against that, the stated rationale for this 
legislation is to help close the alleged disparity in which 
women have historically earned less than men, which 
is presumed to be the result of discrimination against 
women.4 The legislation, unfortunately, is broader than 
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ers or (iii) in particular cities, and then using the data as 
a starting point for the general salary range for the posi-
tion or for discussions with a particular applicant. FAQs 
published by the New York City Human Rights Commis-
sion7 state:

“May an employer search for information about the 
salaries paid to individuals with the applicant’s spe-
cific title at the applicant’s current or former place 
of employment . . . ?” No. Employers may search for 
general information about industry compensation 
standards but may not search for specific information 
about salary history that is intended to uncover the 
salary of a specific applicant. 

Given the focus on “a specific applicant,” I would 
submit that as long as the inquiry is not too fine-tuned, it 
is permissible and the employer may use it in deciding on 
what salary to offer.

2. Oops . . . 
If the employer asks a candidate about salary history, 
does that taint the entire exercise – potentially requir-
ing the employer to hire the individual or to pay dam-
ages until the individual finds another job – or can the 
employer refuse to hire the person and, if challenged, 
demonstrate that there were other, lawful reasons why 
the candidate was not hired?8 And who has the burden of 
proof? Caution is advised to make sure that interviewers 
not go “off script” where that can mean “off a cliff.” 

3. Waivers? 
Suppose that the employer violates the law and asks 
salary history, but then hires the employee on mutu-
ally acceptable terms. May the employee sue a few years 
down the road if things do not work out well, or can the 
employer invoke laches or argue that the employee’s 
accepting the job constituted a waiver? Nothing in the 
law dictates either such result, but the law should not be 
providing a long-term “free rider option” either. May an 
employer condition employment on an explicit release of 
claims under this legislation?

4. Voluntary disclosures. 
The legislation provides that 

where an applicant voluntarily and without prompt-
ing discloses salary history to an employer, employ-
ment agency, or employee or agent thereof, such 
employer, employment agency, or employee or agent 
thereof may consider salary history.9

Moreover, an employer is allowed to tell an applicant 
the proposed salary range and to ask about the appli-
cant’s expectations with respect to compensation.10 Is 
asking for a reaction to a proposed range or asking the 
candidate to explain why his stated compensation expec-
tation is justified permissible, considering that the only 
relevant benchmarks that a candidate will usually have 

appropriate to address this issue.5 It also is fundamen-
tally ill-suited to deal with the middle to upper echelons 
of employment, where the variations among different 
individuals’ earning power are the greatest, information 
is the most opaque, direct comparisons among individu-
als’ roles and effectiveness are the most difficult and the 
distinctions are the most subjective.

This article will not discuss whether this legislation is 
necessary or is more an exercise in political correctness. 
Nor will I consider the separate issue of equal pay for 
equal or equivalent work, other than to note that at the 
higher levels of employment, legislation on that score is 
hard to apply, since it is comparatively rare that positions 
and performances are so directly comparable as to be 
equivalent. Nor is my purpose to discuss in detail how 
this legislation works; rather, I intend to demonstrate, 
through a series of questions and observations, numerous 
aspects of how it does not work. 

Similar legislation has been enacted in Philadelphia. 
Other jurisdictions that have recently passed or have 
been considering legislation include Massachusetts (law 
due to take effect in 2018), California, Oregon, Texas 
and Puerto Rico. I have not scoured the courts for deci-
sions on whether this kind of legislation can withstand 
challenge, but I note that at least one case has been filed 
claiming that the Philadelphia law violates the First 
Amendment and the Commerce Clause, among other 
federal and state provisions.6 The government initially 
agreed to a stay pending resolution of the challenge. The 
court dismissed the complaint on standing grounds, for 
failure to name one or more employers that would be 
affected because they generally ask for wage history; on 
June 13, 2017, the plaintiff amended the complaint to add 
such specific information about a number of employers 
including itself. As of this writing, no further information 
is available on the progress of this litigation.

General issues
1. Searching for and using general information.
The legislation says nothing about assembling informa-
tion that is not specific to the applicant, such as current 
compensation levels for individuals (i) in particular kinds 
of positions, (ii) who are working for particular employ-

ROBERT KANTOWITZ has been a tax lawyer, investment banker and consul-
tant for more than 35 years. He is responsible for the creation of a num-
ber of widely used capital markets products, including “Yankee preferred 
stock” and “trust preferred,” as well as numerous customized financial 
solutions and techniques for clients. He is a longtime member of the 
New York State Bar Association Committee on Attorney Professionalism 
and, as such, co-authored the Committee’s “Report on Attorney Ratings” 
dated December 7, 2015 and has contributed to the monthly Attorney 
Professionalism Forum feature in this Journal. The author acknowledges 
helpful comments from Jeffrey Kantowitz and Andrew Oringer. The opin-
ions expressed herein are his own.
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how could it ever be rebutted conclusively? Under many 
circumstances it would be impossible for the employer to 
poll everyone in the organization to corroborate that no 
one, anywhere in the organization, at any time, looked 
into such data. 

8. Sometimes “you just know.”
Salary information that comes to light unexpectedly 
in the course of verifying other information cannot be 
used.13 Yet, there are circumstances where it may be fairly 
clear to the employer, even with no investigation, what 
the salary history was. For example, the discussion of an 
applicant’s expectations may permissibly include what to 
do about any unvested equity or deferred compensation 

that the applicant would have to forfeit to leave his or her 
current position,14 and in certain kinds of organizations 
and industries, it is easy to connect the dots from those 
figures to a general sense of what the individual has been 
making. If the applicant was previously employed by the 
employer or had applied in the past, the employer will 
know some of the applicant’s salary history. In these situ-
ations, telling an employer not to use information that 
is already legally in its possession is like telling Dorothy 
and her companions to “pay no attention to that man 
behind the curtain.”

Drafting ambiguities and limitations 
9. More on internal transfers.
Internal transfers are excluded from the law, as noted 
above. Does that mean that the employee’s entire salary 
history, including from before having joined the organi-
zation, is a fair subject for inquiry regarding an internal 
transfer? Apparently, yes.

10. The restrictions do not apply after hiring.
As noted above, the law prohibits “inquir[ing] about the 
salary history . . . during the hiring process, including the 
negotiation of a contract.” There is no restriction after a 
person is already employed. So, an employer apparently 
may call in a new employee and say, “We’d like to know 
a little bit about you for our files,”15 or, more pointedly, 
“Now, see here, New York is an ‘at will employment’ 
state, and if you do not disclose your salary history, 
you’re fired.” In many situations compensation may be 
comprised of a relatively level base salary plus a bonus 
that is contractually guaranteed only for the first year but 
not thereafter, and it is not unheard of for one’s bonus to 
fluctuate considerably from year to year. There would 
appear to be nothing that would preclude taking pre-

to make the best case are his or her own salary history? 
The FAQs state that:

A disclosure of salary history is “without prompting” 
if the average job applicant would not think that the 
employer encouraged the disclosure based on the 
overall context and the employer’s words or actions. 

That standard is so vague as to be nearly meaning-
less. In light of the legislation’s explicit permission to the 
employer to have these kinds of discussions, it is hard to 
see how the FAQ could deem them to be prompting.

5. Favoring internal transfers.
This law does not apply to “internal transfers or promo-
tions within an organization.”11 Many organizations rou-

tinely hire and transfer internally whenever possible for 
quite valid reasons such as efficiency and morale build-
ing. May they favor internal candidates over external 
candidates also based in whole or in part on the consid-
eration that they know and can consider the internal can-
didates’ compensation history but not that of the external 
applicants? Apparently, yes. 

6. Considering only candidates who volunteer  
information.
As long as the employer does not ask for the salary histo-
ry, it appears not to be unlawful per se to favor applicants 
who volunteer salary history. (An employer adopting this 
approach would be well advised not to announce it, since 
that would call into question whether any disclosure 
were voluntary.) In any event, a rejected applicant who 
was not asked about salary history and did not volunteer 
it would probably never know whether that made any 
difference because an assertion that “no one asked and I 
never volunteered” is plainly nothing more than confir-
mation that the employer obeyed the law and should not 
form the basis for a fishing expedition. 

7. The difficulty of having to prove a negative.
The employer is prohibited from “conduct[ing] a search 
of publicly available records or reports for the purpose 
of obtaining an applicant’s salary history,”12 but how can 
anyone ever police this? Can a plaintiff who adduces no 
evidence obtain discovery as to whether an employer 
performed a search or surveyed counterparts and head-
hunters, or as to whether two people spoke on the side-
lines at a little league baseball game or on the train ride in 
from the suburbs? Presumably the employee has the bur-
den of proof but if there is some circumstantial evidence 
that suggests that the employer had violated the law, 

Under many circumstances it would be impossible for the employer  
to poll everyone in the organization to corroborate that no one,  

anywhere in the organization, at any time, looked into such data.
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ly rate historically has been or what he or she had been 
earning in a previous position as an actual employee of 
another employer? Yes, since in using the terms “employ-
ee” and “employment” the statute apparently makes no 
attempt to include independent contractors or business 
partners.18 On the other hand, in many situations there is 
some flexibility for a person performing services to have 
either status, and having initially discussed engaging him 
as a contractor, the employer might offer him a position 
as an employee. Does having asked about compensa-
tion while still contemplating hiring him as a contractor 
taint the entire process? What if one starts working as 
a contractor and later is offered a similar position as an 
employee; are such situations retroactively covered or 
are they considered internal hires? The FAQs indicate, 
unhelpfully, that a case-by-case analysis is in order.

15. Subject matter jurisdiction.
New York purports to have the right to regulate conduct 
if and only if it has an impact in New York.19 Can this 
legislation apply based on any or all of the following? – (i) 
the employer is headquartered in New York City, (ii) this 
employee will, or may, be working in the City some, most 
or all of the time, (iii) this employee will be directed by 
someone working in the City and/or (iv) this employee 
will direct others who work in the City?

16. Personal jurisdiction.
If in connection with a New York City position, the 
employer conducts the prohibited questioning or research 
outside New York City, is there in personam jurisdiction? 
Same question regarding a headhunter, and does it mat-
ter whether it is a retained search or the much more 
common “throw it up and see if it sticks” exercise where 
the headhunter as of yet has no relationship with the 
employer? Same question for internet job postings. The 
recent Supreme Court case of BNSF Railway v. Tyrrell20 
suggests that a search firm that is not a New York resident 
and is headquartered elsewhere21 could not be hauled 
before city authorities with respect to discussions and 
actions that take place outside the city, even pertaining 
to a job that will be sited in the city, and good luck to the 
city in trying to get a jurisdiction where the headhunter 
actually does business to enforce New York’s legislation. 
If the employer itself is headquartered outside the city 
and does relatively little business in the city, it may well 
be subject to in personam jurisdiction regarding a job that 
is primarily in the city but not with respect to jobs else-
where even if they have collateral effects in the city or if 
the employees might spend some time in the city. 

17.  More on personal jurisdiction.
As noted above, the legislation purports to prohibit even 
the act of gathering the information. It is hard to see how 
New York City has jurisdiction to regulate activity that 
takes place outside its municipal boundaries, even if the 

employment compensation history into account once any 
guarantee has expired.

11. Once the door opens . . . .
As noted above

where an applicant voluntarily and without prompt-
ing discloses salary history to an employer, employ-
ment agency, or employee or agent thereof, such 
employer, employment agency, or employee or agent 
thereof may consider salary history in determining 
salary, benefits and other compensation for such appli-
cant, and may verify such applicant’s salary history.16 

The repeated use of the term “salary history” with no 
definite or indefinite article suggests to me that once the 
applicant has opened the door, even a crack – for example 
by saying, “One year I made as much as $X” – the employ-
er is free to ask or investigate fully. Lest one consider that 
a trap for the unwary, it is worth pointing out that, as in 
the case of certain rules of evidence and the Fifth Amend-
ment, the legislation excludes consideration of probative 
information in the interest of a collateral societal goal, 
and therefore the protected applicant should not be able 
to have it both ways, providing selective information and 
yet precluding discovery of the full picture.

12. A different spin.
Analogously to an employer, a headhunter should not tell 
a candidate, “I can’t ask your salary history, but I won’t 
waste everyone’s time if you don’t volunteer it,” because 
this would likely be considered prompting. But suppose 
that a headhunter truthfully advises a candidate, “In 
many cases, you may have an advantage over others if 
you volunteer salary history.” I hesitate to interpret the 
law as then deeming a disclosure not to have been fully 
voluntary. 

13. Prevarication.
Suppose that a candidate is asked the question and clev-
erly creates a misimpression or explicitly lies – either 
inflating the numbers to get a better offer or deflating 
them so as not to price himself out of the market – and 
is hired. If the employer discovers the true salary his-
tory, can it fire the employee for dishonesty, or would 
the employer be barred from doing so on the basis of 
having “unclean hands”? Nothing in the text or history 
of the law appears to approve of lying as self-help; that 
would appear to be a matter of “even dirtier hands,” and 
encouraging or excusing it would certainly be against 
public policy.17 

Questions of scope and jurisdiction
14. Consultants and independent contractors.
As noted at the outset, the legislation refers to “an 
employer” and to “an applicant for employment.” If a 
firm is looking to hire a person as an independent con-
tractor, can the firm ask what his or her hourly or month-
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4. But see Joann Lubin, Rankings Defy Usual Gender Gap, The Wall Street 
Journal, June 1, 2017, at B2 (“Women in the corner office of the biggest U.S. 
firms made more money than men in six of the last seven years”).

5. Consider an employer that has narrowed down the pool to a few finalists 
all of whom are men. There is no reason why the employer should not then 
be permitted to request their compensation histories.

6. See Chamber of Commerce for Greater Philadelphia v. City of Philadelphia, Civ. 
No. 17-1548 (E.D. Pa., filed Apr. 4, 2017). See generally item 19 below.

7. http://www1.nyc.gov/site/cchr/media/salary-history-frequently-
asked-questions.page.

8. The remedies include hiring, reinstatement or upgrading of the employ-
ee, back pay and future pay and attorney’s fees. N.Y. City Admin. Code § 
8-120. Civil penalties can run as high as $250,000.N.Y. City Admin. Code § 

8-126. Although the employer can show mitigating factors in connection with 
the determination of the size of a penalty, there is no explicit provision that 
demonstrating other good and sufficient reasons for not hiring the individual 
or for offering the particular salary will carry the day. 

9. N.Y. City Admin. Code § 8-107(25)(d).

10. N.Y. City Admin. Code § 8-107(25)(c).

11. N.Y. City Admin. Code § 8-107(25)(e)(2).

12. N.Y. City Admin. Code § 8-107(25)(a). 

13. N.Y. City Admin. Code § 8-107(25)(e)(3).

14.  N.Y. City Admin. Code § 8-107(25)(c).

15. P. Simon, Mrs. Robinson (1968). 

16. N.Y. City Admin. Code § 8-107(25)(d).

17. Similar issues litter the legal landscape, from criminal entrapment to the 
use of “testers” who pose as house-seekers where discrimination is suspected. 
This question is a bit of a “gotcha.” If the individual has proven to be a high 
performer, the employer might excuse the lie as a negotiating tactic or as 
puffery because it does not go to the heart of the kind of honesty and fidelity 
that an employer expects, while if the individual is a poor performer, there 
will be numerous other reasons to let him or her go. 

18. One group that is not covered would be incoming lateral partners of law 
firms (if they are true partners and not just employees with a loftier title), 
despite the debate as to whether and why female partners make less than 
male partners and some of the high-profile litigation that this has spawned.

19. See, e.g., Hardwick v. Auriemma, 116 A.D.3d 465, 466–67 (1st Dep’t 2014),  
lv. to appeal denied, 23 N.Y.3d 908 (2014).

20. ___ U.S. ___, 137 S.Ct. 1549, No. 16-405 (May 30, 2017).  

21. The place of incorporation also dictates where a corporation is “at home,” 
but as far as I know there is no such thing as incorporation in New York City 
(as distinct from incorporation in New York State). The law regarding juris-
diction over individuals, as distinct from corporations, may be more muddled 
and could even vary within New York City as between the First and Second 
Departments. See Daimler “At Home” Standard as Applied to Individuals in New 
York State L. Dig. No.682, at 2 (Sept. 2017). Based on Lebron v. Encarnacion, No. 
16-CV-4666 (ADS) (ARL) (E.D.N.Y. May 31, 2017), a good argument might be 
made that (i) there is no “general jurisdiction” over a non-domiciliary indi-
vidual based on a relatively limited amount of business in New York, and (ii) 
there is no specific jurisdiction because the conduct took place outside New 
York despite having an effect in New York.

22. Another intersection of technology and law. One of the earliest matters 
on which I worked, over 35 years ago, involved New York City’s assertion of 
Unincorporated Business Tax liability against a writer who lived in the city 
but claimed that he wrote his material on weekends while traveling by train 
outside the city to visit a relative. There was simply no way to confirm or 
disprove the defense. 

city can prohibit use of the information with an impact 
within New York City. It may require cellphone tower 
records and the records of internet service providers to 
establish where a computer was connected to the internet 
or who made a call to whom, and it may be beyond the 
city’s power to compel disclosure of those records.22

18. Potential effects on how people do business.
Conversely, are employers and headhunters who are 
physically located in New York City restricted with 
respect to jobs outside the city? Under the controlling case 

law, the impact would need to be in the city, but could 
the law be interpreted to apply to a position outside the 
city if an interview took place in the city or if any part of 
the decision is made in the city? The FAQs might be read 
to this effect, so look for headhunters to direct applicants 
not to contact their New York City offices, even though 
one leading case suggests that where a decision is made 
is not relevant if the job itself is not in New York City.23

19. Last but not least: the Constitution.
Is this legislation constitutional?

a. First Amendment. The legislation restricts com-
mercial speech. Can it withstand a First Amendment 
challenge?24 
b. Commerce Clause. The legislation purports to regu-
late conduct that may take place entirely outside New 
York on the basis of an impact in New York. In addi-
tion, much of the workforce in the metropolitan area 
crosses state lines on a daily basis. Can the legislation 
withstand a Commerce Clause challenge?

Conclusion
Promoting this legislation as a public benefit is like entic-
ing a consumer to buy a wheel of cheese that has a prom-
ising appearance but once unwrapped fills the room with 
a pungent aroma and turns out to consist mostly of holes. 
This legislation should be scrapped before it ever has a 
chance to affect anyone, and all the parties should go back 
to the drawing board to come up with more targeted and 
effective ways to identify and eliminate discrimination 
where it exists. ■

1. “Boo!”  It is probably coincidental that the effective date was Halloween.

2. N.Y. City Admin. Code § 8-107(25)(b)(1)–(2) (internal numbering omitted 
and punctuation conformed to standard English usage).

3. In that regard, salary history differs from whether one is currently 
employed, which often bears little relationship to qualifications for a position, 
especially in a recession and especially at the upper echelons. In New York 
City, employers have been prohibited for several years from discriminat-
ing in hiring based on current employment status. N.Y. City Admin. Code § 
8-107(21).  

The legislation restricts commercial speech.  
Can it withstand a First Amendment challenge?
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monly arises with advertising (such as the statutory prohibition on tobacco 
advertising on television and radio that began in the 1970s), commercial 
speech generally is entitled to some level of protection, and, self-serving pro-
nouncements of politicians and activists notwithstanding, the legislation is a 
rather blunt instrument. Moreover, it is often a maddening exercise to decide 
whether something is a regulation of speech or of conduct. See Expressions 
Hair Design v. Schneiderman, ___ U.S. ___ , 137 S.Ct. 1144, No. 15-1391 (Mar. 
29, 2017), which held that regulating the manner in which a seller may com-
municate prices and associated credit card charges was a regulation of speech 
rather than of conduct (i.e., the prices and charges themselves) and remanded 
the case for a determination as to whether the regulation survives constitu-
tional scrutiny.

23. See Hardwick, 116 A.D.3d at 467  (“it is the place where the impact of 
the alleged discriminatory conduct is felt that controls whether the Human 
Rights Laws apply, not where the decision is made”).

24. At least in a broad sense, this legislation has a rational purpose of regu-
lating communication to tamp down on undesirable conduct:

Regulating commercial speech in order to discourage transactional 
conduct that could constitutionally be prohibited (instead of regu-
lating the conduct) is neither inconsistent with, nor a manipulation 
of, the democratic process. That the government does not eliminate 
the whole evil that it legitimately perceives, but instead proceeds 
piecemeal or by stages is not itself a valid constitutional objection. 

Brudney, The First Amendment and Commercial Speech, 53 Boston Coll. 
L. Rev. 1153, 1197 (2012) (footnote omitted).  Although the issue most com-

Call 1.800.255.0569
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2018 Annual Meeting
Joint Corporate Counsel Section and Business Law Section Events

Business Law and Corporate Counsel Section Lunch
Includes presentation of the David S. Caplan Award

for Meritorious Service (2018 honoree: Bruce J. Baker, Esq.)
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Business Law and Corporate Counsel Section Meeting CLE Programs
• Whistleblowers, Reporting Up, and the Professional Rules of Ethics
• IBM Watson and the Future of Compliance Systems
• Compliance Offi cers: Heroes or Scapegoats–The Rigors of Compliance
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Behe Corporate Counsel Section Fellowship host. Safe 
Horizon, Inc. is a victim assistance non-profi t that has 
been standing with victims of violence and abuse since 
1978. They provide advocacy and support to victims who 
have experienced domestic violence, child abuse, sexual 
assault, stalking, human traffi cking, youth homelessness 
and other crimes. 

Urban Justice will also host a Kenneth G. Standard 
Diversity intern in 2018.  Urban Justice is a not-for-profi t 
and a former Fellowship host. For 2018 they found the re-
sources to help sponsor 50 percent of the student’s salary 
and the Section will contribute the remaining 50 percent. 
Despite a budget for two students where the Section 
shares the student’s salary 50/50 with the host company, 
many generously fully sponsor a student. The Section 
partners with every law school in New York to fi nd great 
students. If your organization or law school has an inter-
est in being a part of the program please contact me at 
212-357-2368 or email me at David.Rothenberg@gs.com. 

Finally, we are always looking for volunteers as this 
is a yearlong operation.  We need people interested in 
working with the law schools to keep the pipeline of 
students robust. We also need someone to spearhead our 
efforts to develop an alumni program to keep the over 80 
former interns connected. Many of our former interns are 
on the Executive Committee and serving as offi cers of the 
Section. We encourage you to join the movement in some 
way.

Membership

By Joy Echer, Thomas A. Reed and Jessica D. 
Thaler-Parker

Your Section’s Membership Committee is pleased 
to report that as of March 31, 2018 (the latest date avail-
able at the time of this report) there were 1,661 lawyers 
enrolled in the Corporate Counsel Section. This is well 
over the 1,500 member number required to maintain our 
second Section Delegate in the NYSBA House of Del-
egates for the year beginning June 1, 2018. We extend a 
sincere welcome to each of our new members and hope 
that as the year goes on we will have occasion to welcome 
at least some of you in person at one of our events.

As promised in our last report, we held a Member 
Appreciation and Networking reception last Fall in 
conjunction with the Section’s highly successful Seventh 
Corporate Counsel Institute held at the Cornell Club in 
New York City on Thursday and Friday, November 2-3, 
2017 (reception on Thursday evening), and we are plan-
ning to hold more such events, including events in New 
York State beyond the New York City metropolitan area, 
during 2018. As the plans for these events become fi nal-

Diversity

By Naomi Hills

The Corporate Counsel Section has done a remark-
able job to increase diversity with its yearly programs, 
events and leadership. As we enter the 2018 year, the 
Section will continue to promote diversity and inclusion 
to its membership, support affi nity bar associations and 
other Sections of the New York Bar Association (NYSBA). 
Recently, the Section received its diversity report card, 
which measures how each Section within NYSBA is per-
forming to promote diversity and inclusion. The Corpo-
rate Counsel Section received high praise for the number 
of female leaders on its executive committee. This num-
ber surpasses many Sections within NYSBA.

Although we have females in leadership, we will 
work to increase leadership among Asian and African 
American members. In 2018, we will work to attract 
younger members as well as members over the age of 
66. It is our goal to be inclusive to all within NYSBA. The 
diversity report card ranked us the second-best Section in 
terms of diversity.

If you are interested in getting involved with the 
Section and/or Diversity Committee, please feel free to 
contact me at naomikhillslaw@gmail.com.

  Kenneth G. Standard Diversity Internship 
Program & the Jana Springer Behe Corporate 
Counsel Section Fellowship

By David S. Rothenberg

2018 is our 13th year pairing diverse law student 
interns with paid opportunities inside legal counsel’s of-
fi ce at for-profi t and not-for-profi t entities. Our late Chair, 
Jana Springer Behe, championed raising the minimum 
payment to students for summer internships to $7,000 for 
this upcoming year. Many hosts provide compensation in 
excess of the minimum.

The Section met Jana when she spearheaded NYS-
TEC’s application for a not-for-profi t internship place-
ment of a diverse student.  After that she joined our Ex-
ecutive Committee and became heavily involved with the 
Section. I happened to be Chair of the Corporate Counsel 
Section that year and felt that getting Jana involved was 
probably my best contribution as Chair.

As a small tribute to all that Jana contributed to 
the world, the fellowship and the Section, sponsors at 
the New York State Bar Foundation, have renamed the 
program—the Jana Springer Behe Corporate Counsel 
Section Fellowship. The Section fully funds a student 
for the fellowship and we are pleased to announce that 
Safe Horizon, Inc. was selected as the fi rst Jana Springer 

Section Committee Updates
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ized you will be advised of the details via the Section’s 
NYSBA Community page and/or via email.

As mentioned in our prior Reports, we continue to 
strive to meet the State Bar’s Membership Challenge 
initiative, in which each of the Sections is tasked with 
increasing both its membership size and its member 
retention rate by a certain amount each year through 
2020. We are pleased to report that for the fi rst year of the 
Membership Challenge, our Section exceeded the goal 
of increasing its membership by 2 percent. If you are a 

Section member and would like to work with the Mem-
bership Committee to help us continue to meet and beat 
this challenge by offering your ideas and suggestions, 
please contact our Section Staff Liaison, Adriana Favreau, 
at afavreau@nysba.org, and she will alert one of us on 
the Committee to be in touch with you. We very much 
welcome your suggestions and potential participation, 
as well as any ideas you may have for Section activities 
that you would like to see us undertake and any other 
thoughts you may have relating to our Section.

communities to visit www.
nysbaprobono.org and reg-
ister as a volunteer attorney 
so that we may provide 
you with a tailored referral 
to a volunteer opportunity 
for which you may be well 
suited. We also encourage 
organizations across the 
state that both serve New 
York’s immigrant popula-
tion, and have a need for 
pro bono volunteers, to visit 
the site and create a listing, 
indicating your volunteer 
needs, so we may refer suit-
able volunteers to you. If you have any questions about 
NYSBA’s Pro Bono Immigration Portal, please email me at 
probonoportal@nysba.org, or 518-487-5642.

Endnotes
1. Judge Dana Leigh Marks, How a ‘dire’ immigration court backlog 

affects lives, PBS News Hour (2017), https://www.pbs.org/
newshour/show/dire-immigration-court-backlog-affects-lives 
(last visited Nov. 16, 2017).

 2. Access to Counsel in Immigration Court, Ingrid Eagly, Esq. and 
Steven Shafer, Esq., Special Report (September 2016).

 3. Id.

Yuriy Pereyaslavskiy is a New York attorney with 
experience in immigration, consumer protection and 
bankruptcy law. In his current position as Immigration 
Pro Bono Fellow for the New York State Bar Association, 
he works on the Immigration Pro Bono Portal, which 
refers attorneys to pro bono opportunities. Yuriy regu-
larly works with local, state, and national organizations 
to develop effective pro bono policies and projects. He 
received his B.S. in Economics from Trinity College, after 
which he pursued a law degree at Michigan State Uni-
versity. He can be reached at ypereyaslavskiy@nysba.org.

A lot has been said about the role of attorneys and 
their impact on a client’s case. In removal proceedings, 
where immigration judges have compared the process to 
“doing death penalty cases in a traffi c court setting,” the 
role of attorneys is diffi cult to overstate. Represented de-
tained clients are twice as likely to prevail, and represent-
ed non-detained clients are nearly fi ve times as likely to 
prevail than their unrepresented counterparts. In light of 
these statistics alone, one would think there would be 100 
percent representation in immigration matters; however, 
nationally only about 37 percent of all immigrants secured 
legal representation in their removal cases, and only the 
government’s interests are represented by a government 
attorney every time. Because the removal proceedings are 
civil in nature, there is no right to an appointed counsel, 
which means that the only people with attorneys are the 
ones who can afford representation, or are lucky enough 
to fi nd a pro bono attorney willing to take their case.

Following several Executive Orders announcing 
travel bans and a nationwide policy of increased immi-
gration enforcement, the legal community has increased 
its efforts in delivering vital immigration legal services 
to our communities, and thousands of attorneys volun-
teered to donate their time and services on a pro bono 
basis. The New York State Bar Association has received 
multiple inquiries from its members about how they can 
help. In order to best address the rise of attorneys seeking 
to do pro bono work, while supporting the non-profi t and 
legal service organizations actively serving New York’s 
immigrant communities, NYSBA paired up with the New 
York Bar Foundation and Legal.io to create a web-based 
portal through which attorneys can be referred to volun-
teer opportunities in a tailored and timely fashion. Avail-
able online at www.nysbaprobono.org, New York State 
Bar Association’s Immigration Pro Bono Portal provides 
access to current volunteer opportunities, a calendar of 
training events, and a library of training resources, all of 
which are updated daily. 

We encourage attorneys who are interested in 
volunteering their time to serve New York’s immigrant 

Yuriy Pereyaslavskiy

NYSBA's Immigration Pro Bono Portal
By Yuriy Pereyaslavskiy
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Blockchain. It could be open source, but it’s 
encrypted in a way only a special key will be 
able to access its information. Every transac-
tion on this ledger can only be executed if 
it is 100 percent verifi ed by everyone on the 
chain. These transactions could consist of 
anything—money, work identifi cation num-
bers, deeds, your car’s history, coffee bag 
deliveries, pet vaccines—almost anything, 
that is.

Anytime the information entered into the 
Blockchain is changed, added, or removed, 
there is unique marker of that transaction. 
You can’t fl y under the radar, you can’t hide 

it, and it is there for everyone to see. Either “ev-
eryone” verifi es that the transaction occurred, 

or no one does. Not the government, not your fi rm, not a 
corporation, not a credit card company, not your pre-
ferred global payments center, but everyone. Everyone 
has to agree, or the transaction simply did not occur. 

How It Works
I’m now going to try to delve into the mechanizations 

involved. Even though I come from an IT and program-
ming background, it can all seem esoteric to me as well. If 
you have any questions, feel free to email me.

1. A transaction occurs on the Blockchain, and this 
puts data into blocks. That data is time stamped. 
When the block has been created, it is (in theory) 
forever sequential. This avoids anyone or anything 
claiming to own a duplicate block. To avoid du-
plication on the micro computing level, the block 
looks to the longest chain. These usually consist of 
blocks that solved a mathematical algorithm in the 
fastest time.

2. Once the data is added to the block, it goes out into 
the network and is added to Blockchain. The data 
is protected by using asymmetric cryptography (a 
public and private key). cryptography is a process 
in which data is stored and transmitted in a way 
where only those for whom it is intended can read 
and process it. You may be most familiar with the 
process if you’ve encrypted an e-mail or a form, 
which many attorneys have done so at least once. 

3. Even if multiple transactions are sent at the same 
time, the time stamp decided by the network en-
sures that the data will always be in the right order. 
Everyone on the chain automatically gets updated 
to the longest (newest) Blockchain. 

Blockchain, the Legal World, and Trust
By Mark Belkin

In the world of digital transactions, 
Blockchain is a technology that will change 
the concept of trust. It will change the legal 
profession, banking, trade, supply chain 
tracking, sales, and almost any industry that 
has need for recording a transaction. I know 
a lot of articles claim to be talking about 
“a technology that is going to change the 
world!,” but Blockchain most certainly will. 

The most popular application utiliz-
ing Blockchain, and the reason it may exist, 
is Bitcoin. Much has been made of Bitcoin 
and other cryptocurrencies. This article will 
touch on it, but will not delve into how these 
new forms of currency will be regulated, trad-
ed, and used. Although questions surrounding 
the SEC, FEC, BitLicense, and banking laws touch on the 
monetary and securities issues, this article will focus on 
Blockchain as a technology, and how the concept could 
revolutionize the legal, as well as many other, industries. 

Basically, a Blockchain is a ledger of records orga-
nized into blocks that are linked together by crypto-
graphic validation. It is the digital storage of consensus 
truth, on a virtual ledger, verifi ed by every computer on 
the Blockchain network. As the technology grows, the 
amount of computers using Blockchain increases, and 
the verifi cation qualities encompassed in the process will 
gain stronger acceptance. Billions of computers will be 
used to verify every single transaction. Right now, there 
are many accepted entities that have a centralized form 
of verifi cation, such as banks or governmental agencies. 
Blockchain is de-centralizing that control, and creating 
a universal networked verifi cation system. Trust is no 
longer needed, because the system doesn’t work unless 
everyone agrees. Trust becomes a mathematical formula, 
rather than a malleable entity to be manipulated by inter-
ested parties.

Before proceeding forward, I must note that this tech-
nology is evolving daily. The landscape is ever-changing 
and much of the law surrounding the technology lacks 
precedence. There are issues with transaction speed, 
scalability, cybersecurity, implantation in industries, and 
so much more. This article is meant as a layman’s brief 
introduction into a complicated technology—and should 
be taken as such. 

A Look at What the Technology Really Is
Like a traditional ledger, Blockchain is a record of 

transactions. While most ledgers are centralized (e.g., 
a database, a book, or an Excel fi le), this ledger is de-
centralized and exists everywhere that is connected to the 

Mark Belkin



26 NYSBA  Inside  |  Winter 2017/Spring 2018  |  Vol. 35  |  No. 3

are cases where people have lost millions of dollars 
because of lost or destroyed private keys.

3. A new private key is created after every transac-
tion, and a new address is assigned to the user. The 
address is what allows others to know that every 
new transaction is authentic. It is also possible to 
do the transaction from an existing address using 
a signature. The signature is generated using the 
private key, and can be used to prove that you are 
the owner of the key, without having to reveal that 
private key itself. 

Digital Identifi cation
The loss of privacy makes the ability to safely store 

information as imperative as it has ever been in our mod-
ern society. A secure mechanism capable of protecting 
data—all types of data—could revolutionize industries 
that require forms of identifi cation. Government-issued 
IDs are not foolproof against counterfeiting or theft. In an 
increasingly globalized business and legal environment, 
people are looking for the evolution of simplifi ed yet 
verifi able authentication. Blockchain could allow indi-
viduals or groups to easily prove their identity. Imagine 
entering a corporate offi ce in Shanghai, China with the 
same identifi cation you used in the offi ce of a completely 
different corporation located in Austin, Texas. However, 
it would be equally secure, and could potentially store 
anything necessary for that particular meeting or transac-
tion. As long as they are verifi ed within the parameters of 
a classifi cation, you can trust that person is who they say 
they are.

It might seem frightening, but anything that could be 
digitized—including someone’s fi ngerprints, eye scans, 
signature, name, blood type, medical history, and security 
clearance—can be stored in this kind of identifi cation. 
This Universal ID then might be used anywhere in the 
world, with absolute trust in verifi cation capabilities of 
billions of nodes on the Blockchain network. 

What Is a Smart Contract?
Smart contracts are a set of code that executes a trans-

action if certain parameters are met. If a certain condition 
occurs, then the smart contract executes. You could use 
smart contracts to transfer anything of value, like crypto-
currency, real estate, assets, life insurance, medical bills, 
car purchase history, etc. Smart contracts can connect 
multiple Blockchains, using encrypted digital signatures 
from a seller and buyer, thereby verifying the conditions 
necessary to execute and then executing the transaction. 
 Once again, every node must verify every transaction that 
is on the Blockchain. 

Imagine the implications of 100 percent verifi able 
transactions verifi ed by billions of “witnesses” (the 
nodes on the Blockchain), when enforcing judgments, 
carrying through fi nancial transactions, working with 

4. The data is turned into a hash. The hash is what 
makes the Blockchain so secure. It is the basis for 
the cryptography and is the link between blocks. 
Each hash is unique, and theoretically cannot be 
duplicated. A hash from one block is a part of the 
hash of the next block, and this goes on and on and 
on. A linear chain is created between these blocks, 
theoretically going into perpetuity, with new ones 
constantly being created and containing some new 
information or transaction. 

5. If someone changes any of the data in a previous 
block (cryptocurrency, smart contracts, whatever it 
might be), the hash alerts the next block that they 
no longer match. This continues down the block, 
and since everyone on the chain has the most 
updated copy, then everyone now sees this change. 
You can’t hide a change. You can’t say, “I never did 
that.” It is simply there for the entire chain to see. 

6. For particular transactions, like cryptocurrency, 
the verifi cation process is done through digital 
signatures. When a transaction occurs, every node 
(computer) on the chain checks the digital signa-
ture for authenticity. Only when authenticated by 
every node does the transaction proceed. These 
digital signatures are mathematical algorithms 
designed specifi cally to prevent copying or forg-
ery. The digital signature consists of a private key, 
which you should not share, and a public key, 
which is what you share to allow a transaction to 
occur. The public key is the address you use to 
accept the transaction, and may be referred to as a 
Wallet. 

Steps in a Typical Transaction—From the User’s 
Perspective

1. When users execute a transaction/contract/pur-
chase, they are given a string of data called an 
address. Addresses are added to the Blockchain as 
soon as they are used in a transaction and anyone 
can see them.

2. For each address, users are given a private key 
which must be used for the transaction associated 
with that address. Transactions could include pay-
ments, private information, or data. The private 
key is what is used to authenticate the owner of 
this transaction. DO NOT LOSE THIS KEY. Once 
lost, funds in that address are locked forever. There 

Mark Belkin, Esq. is currently an Associate 
Professor at Pratt Institute, and consults with com-
panies on legal and emerging technology matters. 
He can be reached at markbelkin@gmail.com.
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escrows, sharing judicial orders, and so on. The terms of 
the contract are encoded on a shared ledger. No one can 
say, “I lost the contract.” They may lose the private key, 
but the terms of the contract execute no matter what. As 
the Blockchain grows, the ability for people to back out 
of their obligations will become increasingly diffi cult. 
Like most industries, this will signal a paradigm shift for 
the legal industry and eventually attorneys will need to 
adapt to this new technology. 

Cybersecurity
Hacking is something that everyone is concerned 

with these days. This is no different with the Blockchain. 
No matter what protections are created, there is some in-
novator in a basement somewhere fi nding a crack to that 
code. Already a few cryptocurrecy platforms have been 
hacked, and people have lost insane amounts of money. 
This is something that is still being worked out, and the 
growing pains will be substantial. 

Further Questions

• How will regulators respond to the newfound 
transparency? 

• How do federal and worldwide securities regu-
lators react to an ever changing new form of 
currency?

• How will governments respond to the loss of some 
centralized powers? 

• How will liability, breach of contracts, and other 
legal issues be resolved by legislators and common 
law?

• How will the technology change the role of 
lawyers?

• How long before it can be implemented in different 
industries?

• How can those using the technology be promised 
they will be protected from hackers and other bad 
actors?

These are some of the many questions that will keep 
countless attorneys and industries away from implement-
ing the technology in the short term. However, much like 
the internet, databases, and digital documents, it is only a 
matter time before the underlying concepts and technol-
ogy of Blockchain will go mainstream and change the 
world. 

I want to acknowledge the website blockgeeks.com 
for much of my information.
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contracting process often to re-
duce bottlenecks and eliminate 
unnecessary steps.

To add transparency to 
the legal process, in-house at-
torneys can teach sales about 
company contractual policies 
and particular pain points in 
company contracts so that 
sales will have a working 
knowledge of what a custom-
er’s request to change a com-
pany’s contract means in light 
of the company’s tolerance 
for risk. Educating sales about 
the company’s risk profi le can 
take many forms; some in-house 
counsel share a legal playbook with the sales team while 
others train salespeople on contracts during conference 
sessions. A sales team that is educated about the com-
pany’s contractual policies is put on notice that in-house 
counsel is not arbitrarily deciding what client requests to 
push back on and is certainly not arbitrarily delaying a 
deal from closing. 

An effi cient and transparent contracting process will 
go a long way towards forging good relationships be-
tween sales and attorneys by making it easier for sales to 
follow and understand the company’s legal process. 

Responsiveness
A legal team that is (or at least perceived to be) unre-

sponsive to sales will struggle with creating and main-
taining a good working relationship with sales.

For sales, time is money; therefore, an in-house team 
that is responsive, as measured by timeliness, is highly 
valuable to their sales counterparts. Attorneys can estab-
lish legal review process lengths so that sales’ expecta-
tions are managed based on legal input rather than just 
a vague notion that running things through legal “takes 
a long time.” Once legal has established an average time 
frame for contract completion, barring unusual circum-
stances, try not to deviate from the expected time frame. 
Consistently meeting deadlines will build trust between 
legal and sales. In-house attorneys can strive to cut down 
on contract delays even in high volume times by planning 
ahead. Sales cycles tend to be predictable with high vol-
ume work coming near the end of quarters. During those 
busy times attorneys can create a goodwill reservoir with 
sales by making an effort to be available and prioritize 

One Team, One Goal: Unifying the Legal and Sales Teams
Practical Advice for In-House Attorneys Supporting a Sales Force
By Evette Stair

Your inbox pings. It is yet another email from a 
salesperson asking you to consider accepting all of the 
potential customer’s terms so that the deal can just 
close already. You roll your eyes and think, not for the 
fi rst time, that salespeople are the absolute worst type 
of people. Does sales really think that you enjoy holding up 
deals? Why can’t sales just see that lawyers are on their team? 

As in-house counsel servicing a sales team, all too 
often it can feel like your salespeople are fi ghting against 
you; however, there are some practical steps you can take 
to make working with sales less confrontational.

Business Value 
At some companies there is a perception that legal 

and sales are opposing forces because the legal function 
is to manage risk by policing sales while the sales func-
tion is to drive revenue. A company that buys into this 
fl awed perception will have a hard time unifying the 
legal and sales groups. In-house attorneys can avoid this 
pitfall by showcasing their business skills to their sales 
counterparts. In-house attorneys can demonstrate their 
commitment to business profi tability by voicing sugges-
tions and opinions on deal terms. Can a deal be structured 
differently to avoid tax liability? Will an upfront discount lead 
to a long-term relationship gain with a customer? Where are 
areas that the company is leaving money on the table? The 
more proactive an in-house attorney is in pointing out 
situations that affect the business bottom line, the more 
likely that the salespeople will recognize the legal func-
tion as integral to the fi nancial success of the company. 
United by the shared goal of improving the fi nancial 
position of the business, the legal and sales teams can 
become partners rather than adversaries. 

Process
Legal processes that are slow, burdensome, and 

bureaucratic can frustrate a sales force and create friction 
between sales and legal. In-house attorneys can allevi-
ate some of the friction with the sales team by creating 
a contracting and review process that is effi cient and 
transparent.

The legal process should effi ciently address all steps 
from fi rst contact with counsel to fi nal review and sig-
nature. A comprehensive process will include company 
templates for common contracts that are easily accessible 
to sales; a system for moving a contract through internal 
review; an escalation process; and a signature process. 
In order to maintain effi ciency, examine and refi ne the 

Evette Stair
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there are some instances where legal and sales are neces-
sarily on opposing sides, battles do not have to be fought 
every day. When sales and in-house counsel are working 
well together, the company functions better. The key to a 
smoother working relationship between sales and legal 
lies in: 

• Business Value-Add

An in-house attorney is not just concerned with 
avoiding liability. In-house attorneys can com-
municate to sales (often and clearly) that legal and 
sales share the same goal of generating profi t for 
the company by working with sales to fi nd areas for 
revenue growth and business savings. 

• Perfecting Process

Flip the perception that going through counsel is a 
time-consuming bureaucratic process and cut down 
on sales confusion and frustration by creating ef-
fi cient, transparent legal processes that are easy for 
the sales team to understand and follow. 

• Reputation for Responsiveness 

In-house attorneys that consistently meet deadlines, 
plan for sales needs and internalize sales feedback 
are respected and valued by their sales counter-
parts.

sales deals over other company legal work as much as 
possible. The sales force will appreciate the added effort.

In-house counsel can also show responsiveness by 
creating space for sales feedback and acting on the feed-
back. For example, rather than blindly implementing con-
tract processes that fail to change as sales needs change, 
the attorneys can work with sales to create a process that 
responds to sales needs. If the sales force fi nds holes in a 
process or fi nds that a legal process causes unreasonable 
delays, the legal team can work with sales to iron out the 
fl aws. Some companies handle the feedback process with 
team 360 reviews while others use periodic surveys or 
questionnaires.

Fostering a good relationship between sales and 
in-house legal

Unifying the sales and legal groups can feel like an 
impossible task given the legal role of risk management 
and the sales role of revenue generation. However, while 

Evette Stair is Associate Counsel for Schrödinger, 
Inc., which is a computational chemistry software com-
pany. She is a technology transactions and commercial 
contracts attorney. 
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can come off as extremely rude. 
Thus, having a watch that you 
can quickly glance at for the time 
will keep you updated subtly and 
courteously.

There are many FGPs across 
various NYC campuses and the 
nation. These students come to 
their respective professions with 
the disadvantage of not having 
learned the social aspect required 
of becoming a successful profes-
sional. This is especially true in 
the legal profession, which can it-
self be its own world, diffi cult for 

the unaware to navigate without advice from current attor-
neys. Notwithstanding, an FGP also comes with a unique 
background overcoming these obstacles by enlisting help 
where required of dedicated student organizations and at-
torneys, while creating the future lawyer who is primed for 
the most extensive and complex of jurisprudence. Section 
Member Thomas Reed took a moment to recognize this 
outlook and encouraged students to apply for diversity 
internships sponsored by the Corporate Counsel Section—
the long-running Kenneth G. Standard Diversity Internship 
Program and the Jana Springer Behe Bar Foundation Fel-
lowship program for not for profi t organizations. Section 
members in attendance considered the dinner a success 
and look forward to interacting with and engaging a gener-
ation of students from diverse backgrounds and mindsets 
eager to join the Bar.

Maverick is a second-year student attending New 
York Law School. He is interested in studying the impact 
of technological developments on contemporary legal 
practice. He is honing his practice in privacy, internet, 
and corporate law and is constantly searching for new 
opportunities to use his skills in a variety of fi elds. Mav-
erick can be contacted via email at Maverick.James@law.
nyls.edu.

Qualia is a third-year law student at New York Law 
School. She is interested in working in media, entertain-
ment, and publishing. At NYLS, she is a fellow for the 
Innovation for Law and Technology, doing research in 
hot topic areas such as privacy and internet law. With 
her interest in media and publishing, she also works on 
and researches issues in copyright and content creators’ 
rights. She can be contacted at qualia.hendrickson@law.
nyls.edu.

NYSBA Corporate Counsel Section Sponsors New 
York Law School Business Etiquette Dinner for First 
Generation Professionals — November 9, 2017
By Maverick James and Qualia C. Hendrickson

Members of the NYSBA Cor-
porate Counsel Section participat-
ed as sponsors of the First Genera-
tion Professionals (FGP) Business 
Etiquette Dinner at New York Law 
School (NYLS). FGP, a student 
organization, created and hosted 
the event in furtherance of the 
organization’s mission to educate 
and provide resources to students 
who are the fi rst in their families 
to enter the legal profession. The 
night’s events highlighted the spe-
cifi c nuances of proper etiquette in 
professional dinner environments. 
Anthony Crowell, Dean and President of New York Law 
School, along with Zaniah Maynor, Professional Develop-
ment Chair of FGP and a second year law student, guided 
attendees through a model cocktail hour followed by 
dinner and dessert. Dean Crowell and Zaniah Maynor 
navigated the guests through a number of potential 
interactions at the cocktail hour, best practices for social 
drinking, and dinner etiquette. They also spoke about the 
technical aspects of formal meals such as placement of the 
silverware, its intended uses, and how to react when the 
unexpected happens.

As experienced attorneys, members of the Section at-
tended the event to further guide students at their tables. 
The Section members assisted students in practicing their 
networking skills and learning how to interact at their 
tables. The Section members also shared real examples 
of mistakes and faux pas they have witnessed or expe-
rienced throughout their careers. For example, Section 
member David Rothenberg s poke to students about the 
value of each member’s unique perspective and gave a 
helpful etiquette tip: if drinking beer during cocktail hour, 
ask for it in a glass. Miya Owens imparted life advice sug-
gesting that students remain their authentic selves even in 
an often conservative profession. She also built upon an 
earlier suggestion about the importance of being pre-
pared. Where possible, having some background informa-
tion about those you anticipate meeting is helpful and the 
timing of introducing such information into the conver-
sation is important to avoid seeming overly eager. The 
evening ended with a raffl e of two Citizen watches won 
by FGP student members, courtesy of David Perlman of 
Citizen Watch Company of America, Inc., who imparted 
the value of a professional watch in this age. In today’s 
technology dependent world, most attorneys are extreme-
ly dependent on their hand-held devices and often look 
to them for the time. However, in a dinner setting that 

Maverick James Qualia C. Hendrickson
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investigation a top priority. Similarly, it is wise to limit 
the number of people who are aware of the situation to 
protect the integrity of the investigation and minimize 
reputational damage, including not only the reputation 
of the corporation but also the reputations of individu-
als who may be falsely accused of wrongdoing. Counsel 
should also preserve key evidence, enlist the right outside 
experts, and manage those experts to assure that the com-
pany is well represented and that the matter is handled 
appropriately and effi ciently.  Discussion also focused on 
how and when to communicate with law enforcement, as 
well as practice tips for working with investigators when 
they execute search warrants or attempt to interview com-
pany employees. Panelists also discussed which types of 
investigations might be a higher or lower priority for the 
new federal administration, and that it would be unwise 
to assume that the new administration will initiate fewer 
investigations. 

Robert L. Haig of Kelley Drye & Warren moderated 
two separate panels. The fi rst panel session, titled "How 
to Maximize the Value and Reduce the Cost of Corporate 
Legal Services" featured Jane E. Booth of Columbia Uni-
versity, Lawrence Burian of The Madison Square Garden 
Company, Steven M. Cohen of MacAndrews & Forbes, 
Michael W. Emerson of Signature Bank, Andrew S. Levine 
of SL Green Realty Corp., Dennis McNamara, Esq. of 
Oppenheimer & Co., and Bart R. Schwartz of Assurant.  
Speakers discussed their experiences with convergence, 
the effort to concentrate outside legal work with a smaller 
number of fi rms, as well as potential confl ict of interest 
issues when representing multiple subsidiaries within a 
single corporate organization. The panel discussed use 
of outside counsel guidelines and engagement letters. 
Speakers also addressed successes and challenges when 
seeking to utilize alternative fee arrangements, and strate-
gies to manage outside counsel and litigation budgets. 

The second panel led by Robert L. Haig was "Ethics 
and Privilege Issues Which Confront Inside and Outside 
Corporate Counsel." Mr. Haig was joined by Richard 
V. Carlson of Agricole Corporate and Investment Bank, 
Sheila K. Davidson of New York Life Insurance Company, 
Kimberley D. Harris of NBC Universal Media, LLC, Dan-
iel E. Karson of Kroll Associates, Inc., Salvatore J. Russo 
of New York City Health and Hospitals Corporation, Mi-
chael J. Sharp of Leucadia National Corporation, and Jo-
seph F. Wayland of Chubb Limited. The group discussed 
their experiences with confl ict waivers and under what 
circumstances they would be willing to agree to a confl ict 
waiver. Such a waiver might be more readily granted in a 
transactional matter than in litigation. Panelists addressed 
communication between attorneys and represented par-
ties, ethical restrictions upon friending witnesses on Face-
book and other social media, participation in undercover 

Corporate Counsel Section Presents Seventh Corporate 
Counsel Institute
By Steven G. Nachimson

The Corporate Counsel Section hosted the seventh 
edition of its popul ar Corporate Counsel Institute on 
November 2 and 3, 2017 at the Cornell Club in New York 
City. The Institute offered sessions of particular interest 
to corporate practitioners. Attendees received 10 CLE 
credits, including four credits in Ethics and Professional-
ism. The Section has offered the Institute every two years 
since 2005 and it has proven to be very popular with Sec-
tion members, including many members who attend ev-
ery time the Institute is offered. As stated by Bruce Kopf 
of Trailways in Hurley, New York, “I wouldn’t miss it.” 

Section members Anne S. Atkinson, Mark Belkin, 
Mitchell F. Borger, Joseph Deleo, Michael Mendelson, 
Steven G. Nachimson, Steven R. Schoenfeld, Howard 
S. Shafer, Elizabeth Shampnoi, Sanoj Stephens, and the 
Section’s late Chair, Jana Springer Behe, served on the 
planning committee and organized the event, with the 
dedicated assistance of NYSBA Section Liaison Adriana 
Favreau.

The Institute featured a keynote address by Carmelyn 
P. Malalis, Chair and Commissioner of the New York City 
Commission on Human Rights. Commissioner Malalis 
highlighted unique features of the New York City Human 
Rights Law, as well as the growth of the Commission, the 
Commission’s robust effort to educate the business com-
munity and the public regarding the New York City law, 
and efforts to resolve matters in an agency where case 
fi lings have increased by 60 percent in just one year.

The fi rst day of the Institute began with the cutting-
edge topic, "Predictive Technology in E-Discovery." The 
panel discussion was planned and moderated by Steven 
Schoenfeld of Delbello Donnellan Weingarten Wise & 
Wiederkeher, LLP, and featured Jeanne Somma of RVM 
Enterprises, U.S. District Court Magistrate Judge Andrew 
Peck, and Stacey Blaustein of IBM Corporation. The panel 
addressed the massive amount of electronically stored in-
formation involved in many commercial cases, as well as 
profound advances in the sophistication of technology as-
sisted review to search electronically stored information. 
Attendees gained insight into the gains made by utilizing 
artifi cial intelligence, concerns raised by plaintiffs and 
defendants, recent case developments, and the growing 
international acceptance of predictive coding. 

The panel Handling Government Investigations 
and Crisis Management was organized and moderated 
by Sanoj Stephens of Sotheby’s International Realty, 
and featured Arlo Devlin-Brown of Covington & Burl-
ing, Katherine Lemire of Lemire LLC, and Jason Lewis 
of Greenberg Traurig. Speakers discussed vital steps for 
counsel to take when managing governmental inves-
tigations and associated crises. It is vital for counsel to 
take control of an internal investigation and make the 
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L’Oreal USA. By highlighting well-known brands to 
illustrate key concepts, the panel offered a primer in 
basic trademark law and strategies to use trademarks to 
promote and protect a business. Key points of discussion 
included the importance of protecting trademarks, the 
advantages of early legal involvement in the trademark 
process, and proper use of trademarks.

Friday, November 3 saw the return of the Section’s 
popular "Ethics for In-House Counsel" session, which 
the Section has offered for more than 15 years, organized 
by Steven G. Nachimson. Using materials prepared by 
Michael S. Ross, moderator Ellen Yaroshefsky of Hofstra 
University engaged panelists Valerie Mitchell Johnson of 
Lincoln Center for the Performing Arts, Hal R. Lieberman 
of Emery, Celli, Brinkerhoff & Abady, and Janis M. Meyer 
of Hinshaw Culbertson in a spirited discussion of privi-
lege issues in an investigation or corporate crisis, confl ict 
waivers and joint defense agreements, inadvertent release 
of privileged documents, use by an attorney of a com-
pany’s confi dential information, and the common interest 
privilege when providing a joint defense. 

The Section was pleased to receive sponsorship sup-
port from Kelley Drye & Warren, Lemire, Inc., Moritt 
Hock & Hamroff, LLP, and RVM Enterprises, Inc.

Steven G. Nachimson is Assistant General Counsel 
of Compass Group USA, Inc., the American division 
of the world’s largest foodservice and support services 
company. Mr. Nachimson manages contractual, regula-
tory and general corporate matters for Compass’ edu-
cational dining sectors and for other Compass sectors 
operating in the business dining industry. Mr. Nachim-
son is a former Chair of the Corporate Counsel Section.

investigations, and privilege issues when an attorney 
serves in both a legal and business capacity. 

Mitchell Borger organized an employment panel, 
which featured Vicki-Walcott Edim of MasterCard, Gary 
Glaser of Littler Mendelson, Anjanette Cabrera of Con-
stangy, Brooks, Smith & Prophete, and Philip B. Rosen 
of Jackson Lewis. The panel discussed pay equity laws, 
including the patchwork of federal state and local laws, 
and the substantial growth in lawsuits alleging violation 
of equal pay laws.  The discussion included a very timely 
analysis of the New York City salary history inquiry law 
that took effect in October 2017. Similar legislation is 
now pending in 20 states. Attendees also learned about 
the New York Paid Family Leave Law, the most gener-
ous such law in the country, which takes effect in January 
2018. The session also addressed changes in the compo-
sition and staffi ng of the NLRB as well as recent NLRB 
decisions.

Michael Mendelson organized and led the discus-
sion of Insurance Claims Life Cycle Management. Other 
panelists were Jesse Dunbar of Barclay Damon, Jonathan 
Hardin of Perkins Coie, Stephen Stern of Hyatt & Weber, 
and Linda Van Baars of USI Insurance Services. One key 
topic was the importance of negotiating terms and condi-
tions of an insurance policy before incurring a claim, 
as insurance companies may agree to more protective 
policy provisions at little or no added cost. The panel also 
included litigation strategy, the use of litigation holds to 
preserve evidence, pleadings, dispositive motions, man-
aging media and publicity, and working with the insur-
ance carrier’s counsel and defense counsel.

Anne Atkinson planned the lively panel, "The Ins 
and Outs of Trademark Branding", with Dyan Finguerra 
DuCharme of Pryor Cashman and Lisa Gigliotti of 
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Your commitment as members has made NYSBA the largest voluntary state 
bar association in the country. You keep us vibrant and help make us a strong, 
effective voice for the profession.

As a New York State Bar Association member you recognize 
the value and relevance of NYSBA membership. 

For that, we say thank you.

Sharon Stern Gerstman   Pamela McDevitt
President     Executive Director
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Wai Wong
Melissa S. Woods

Third District
Patricia Arciero-Craig
Keith Patrick Cronin
Karen Ann Halaco
Matthew C. Jones
Alexander Misch

Fourth District
John W. Arpey
Edward M. Connell
Scott T. Hanson
Carl J. Madonna
Stacey B. Rowland
Julia Ann Steciuk
Charles V. Wait, Jr.

Fifth District
Jeffrey D. Brown
Erin Donovan
Gaity Hashimi
Shelby C. Redmond
H. Larry R. Vozzo

Sixth District
Sean C. Ferrito
Zhuolin Li
Andrew Peter Melendez

Seventh District
Anthony A. DiNitto
Leslie W. Kernan, Jr.
John David Larimer
Kathryn Anne Furfari 
   Martinez
John B. Messenger
James J. Prisco
Tyler Sankes

Eighth District
Ifeoluwa
Amy N. Arnoldo
Kristen Kozlowski
Laura A. Linneball
Domenic J. Migliaccio
Jerome D. Schad
Morgan Schlossel
Brendan T. Shannon
Alyson E. Spaulding

Ninth District
Mohammad Anwar
Fatima Mina Arash
Matthew E. B. Brotmann
Michelle Cassander
Laura K. Collum
Theodore M. Crispino
Elizabeth M. Cuccinello
Ellen R. Dunkin
Evan Gibson
Paula B. Glass
Hope Halpern
James M. Holiber
Hilary R. Kao
Thomas James Kelly
Jaclyn Beth Maraynes
James H. Neale
Kimberly E. Nohilly
Kevin Francis 
   Pendergast
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Ninth District (continued)
James P. Philbin, III
Caroline V. Rider
Louis R. Taffera
Elizabeth Ann Topazio
Gabrielle Treiling
Clifford S. Weber
Steven Winston

Tenth District
Savannah Aronson
Jonathan Bailey
Leslie Berkoff
Kristin Catalano
Peter Steven Cohen
Frank Q. Della Fera
Danielle Efros
Reema Ghuman
Frank Giglio
Amy S. Groveman
Philip Lerner
Giancarlo  M. Leuterio
Daniel M. Lindenberg
Mark LoBiondo
Rebecca Marks
Donna J. McManus
Brianna Nelson
Dominick Ragno
Gary N. Sazer
Joseph Matthew 
   Sgalardi 
Gianna Signorille
Theresa Ann Vitello
Shaun Weber

Eleventh District
Eleni A. Aristodemou
Javier E. Doural
Andrew Fisher
Bianca Fox
Francis Galvez
Negin Haghnazari
Jerry He
Tino Illiparambil
Yasemin Isik
Rita Kim
Andy Laine
Sharly Kalyna Larios

Eleventh District
Jinni Liang
Jonathan Markowitz
Justin Mathew
Leo Lanny Mensah
Nina Patel
Vanshika Sharma
Manipal Singh
Angela Wang
Wei Zhang

Twelfth District
Siobhan Donahue
Luwick Francois
Joseph Lizardi
Mirna M. Santiago

Thirteenth District
Michelle Cooper
Jacqueline Kline

Out of State
Yuki Abe
Arthur Adamian
Paul C. Adams
Zhan Kengazyevich 
Alimbayev
Elias M. Aydin
Darina Bashilova
Robin C. Beaver
Maia Catherine 
   Bessemer
Ariane Bigi
David Bondanza 
Angelina Louise Bruno-
   Metzger
William R. Bush
Nazia Manssure 
Cassamali
Leiming Chen
Sumeet Chugani
Jinhong Chung
Ernesto Claeyssen
Katsi A. Colon
Sherman Davis, Jr.
Alex Dyvig
Andrew L. Eggleton
Joseph Fattorusso

Eleventh District (continued)
Bradley Fenniman
Jeffrey A. Fiarman
Lindsey Fleischman
David R. Fontaine
Matthew J. Fox
Peter Fox QC
Jonathan G. Furst
Shan Gao
Alexander Gilbert
Brian Patrick Gillespie
Robert N. Glaser
Jonathan Gonzalez
Jennifer M. Greene
Donna H. Hartman
Farah Hasanli
Akio Hayashi
Elena Heim
Lance Hochhauser
Arash Irani
Michelle S. Jung
Brendan R. Kalb
Barbara J. Kaplan
Kinga Kapuscinski
Eileen Katherine Kelly
Ji Yung Kim
Hyung Heon Kim
Stephanie C. Kueffner
Byung-Kyu Kwon
LaTanya Langley
Gustavo A. Madero
Garry Paul McCormack
Jonas Daniel Leonard 
   McCray
Mark J. McKeefry
Leigh Mozelle Meaders
Shai Mehani
Nataliia Melko
Elizabeth Sinead Roisin 
   Monteleone
Hazen Moore
Tom Mulvaney
Elliot Neski
Lori Gayle Nuckolls
Matthew J. O'Donnell
Ma-Jasmine S. Oporto
Anna Maria Pannella
Agnes Inki Park

Eleventh District (continued)
Hyun-Jung Park
Amy Patel
Li Peng
Michelle L. Phillips
Sukhbir Kaur Punia
Ling Qiu
Alexandre Philippe 
Quenouille
Chanti a. Rene
Rita Resende Soares
Gisella Rivera
Victoria Rodio
Andrea Cristina 
   Saavedra
Anya Sahaydachny
Victoria Beth Salem
Yoshio Sano
Kevin M. Saunders
Marian B. Scheuer
Tatsiana Seliazniova
Rocco Anthony Sica, III
Nina C. Simmons
Stanley R. Simon
Zacharia Sonallah
Veronique Staco
Claire Standish
Mark Isaac Steinman
Lindsay Karas Stencel
Jason A. Storipan
Jarrett Ryan Szeftel
Helia Taheri
Mary Anne B. Tillona
Robert L. Tuchman
Daniel A. Valenti
Mathilde Van Der 
Stegen De Schrieck
Jennifer L. Volk
Kenju Watanabe
James Alan West
Emilie D. Wrapp
Joanna E. Wrzesniewski
Elizabeth Wysocki
Nancy Yang
Erica C. Young
Meghan Elizabeth 
   Zeigler
Sean T. Zoltek
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From the NYSBA Book Store

Get the Information Edge 
NEW YORK STATE BAR ASSOCIATION
1.800.582.2452    www.nysba.org/pubs
Mention Code: PUB8957N

This practice guide covers corporate and partnership law, buying and selling a 

small business, the tax implications of forming a corporation and banking law 

practice. It covers many issues including the best form of business entity for 

clients and complicated tax implications of various business entities. 

Updated case and statutory references and numerous forms following each 

section, along with the practice guides and table of authorities, make 

this edition of Business/Corporate and Banking Law Practice a must-have 

introductory reference.

The 2017–2018 release is current through the 2017 New York legislative 

session and is even more valuable with the inclusion 

of Downloadable Forms.

Authors
Michele A. Santucci, Esq.
Attorney at Law, Niskayuna, NY

Leona Beane, Esq.
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Richard V. D’Alessandro, Esq.
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Sarah Gold, Esq.
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Professor Ronald David Greenberg
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Attorney at Law, Garden City, NY
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rate shipping charge of $5.95 per order, regardless of 
the number of items shipped. $5.95 shipping and 
handling offer applies to orders shipped within the 
continental U.S. Shipping and handling charges for 
orders shipped outside the continental U.S. will be 
based on destination and added to your total.

Business/Corporate and 
Banking Law Practice
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MEET THE NEW NYSBA APP!
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The essential app 
for NYSBA members 
throughout the year. 

•  Register and track NYSBA  
events and credits 

•  Receive real time notifications 
and updates 

• Interact year-round with NYSBA 
• Connect directly with members
• Update your member profile 

Experience your membership  
in the palm of your hand. 

Download the app today! 


