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October 27, 2013, left, and October 19, 2016, 
right: The amount of water in Lake Cachuma has 
fallen to about 7 percent of capacity, the result 
of a persistent drought in Southern California. 

The decline has exposed much of the bottom 
of the reservoir, which provides drinking water 
to Santa Barbara. Some 20 percent of the state 

has suffered exceptional drought, the most 
extreme drought classification, since early 2014. 
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Message from the Former Chair
I write to report on the 

State of the Section, at the 
end of my term as chair 
of the Environmental & 
Energy Law Section. I say 
our name in full mostly 
because there are some 
diehards, and you know 
who you are, who have 
not fully embraced the 
“Energy” in our name, 
even if you embrace the 
energy with which we 
try to deal with the new 
and ever evolving federal 
environmental and energy paradigm. 

As to the name, a change overwhelmingly adopted 
by our Executive Committee, I believe that if New York 
State has shown anything since the federal administra-
tion changed, it is that energy goals and infrastructure 
are perfectly intertwined with how we seek to achieve 
environmental benefits. Our Section, of course, never will 
be about utility ratemaking and those core utility issues 
that properly belong to another Section and Committee. 
However, the Public Service Commission’s Reforming the 
Energy Vision (REV) is a perfect example of the strate-
gies being undertaken to stimulate investment in clean 
technologies like solar, wind, energy efficiency, and now 
energy storage, with the benefit of reducing statewide 
greenhouse gas emissions. In an April 20, 2018 press 
release, Governor Cuomo announced an acceleration of 
energy efficiency targets in New York, with an eye toward 
meeting the state’s goal of reducing greenhouse gas emis-
sions by 40 percent by the year 2030.

Since the time of my last message, we held a very 
successful Fall Meeting in Saratoga and our Annual Meet-
ing in New York City. Both meetings had something for 
everyone. I want to thank the program chairs for each 
meeting who made it possible—Yvonne Hennessey and 
Adam Schultz for the Fall Meeting and Kathleen Ben-
nett and Amy Kendall for the Annual Meeting. Plus, as I 
will mention below, a huge thanks to Marla Wieder and 
Walter Mugdan for arranging to have Pete Lopez, the EPA 
Region 2 Administrator, speak at our Annual Meeting.

At the Fall Meeting, in addition to enjoying the 
beautiful setting of Saratoga Springs, we heard about the 
ongoing controversies in New York State about siting 
gas transmission pipelines and the Department of Envi-
ronmental Conservation’s efforts to prevent the same by 
denying Water Quality Certifications (it did so again just 
recently, on April 20, 2018, for the Transco pipeline). Dur-
ing this panel, we heard from both sides and it generated 
a lot of discussion and disagreement. We also heard from 
an environmental group, counsel for project proponents, 
and DEC staff about the 2017 proposed SEQRA amend-

ments. Comments on these proposed regulations were 
well in hand by the time of the Fall Meeting, and were be-
ing considered by the DEC. As it turns out, DEC received 
more than 250 separate comments, and that resulted in 
further significant revisions to the SEQRA regulations. As 
a result, DEC publicly noticed the further revisions to the 
SEQRA regulations and comments were due on May 4, 
2018. Finally, the Fall Meeting gave attendees the oppor-
tunity to hear numerous views about the impact of the 
Trump Administration on federal environmental law and 
New York’s response. Here, once again, we heard from 
representatives from the environmental community, the 
Attorney General’s office, and the DEC.

At our Annual Meeting in New York City, we were 
guided by program chairs Kathleen Bennett and Amy 
Kendall. Kathy and Amy put together an excellent pro-
gram with panels discussing Tribal and Environmental 
Law, Energy Storage and Distribution (something we are 
hearing more and more about out of Albany) and New 
York State’s approach to “Weathering the Storm” in terms 
of climate change, significant weather events, and resil-
iency. We also heard about how the Section is continuing 
in its quest to be more relevant and get our message out 
through social media (including the Section’s new Twit-
ter account @NYSBAEELS) under the leadership of our 
Social Media Task Force Chair Meaghan Colligan.

This past year, the Section’s Future of Federal Envi-
ronmental Policy (FFEP) Task Force has been very active 
in preparing comments and working with the Bar Asso-
ciation, Section leadership, and the Executive Committee 
to share the Section’s views about certain activities of 
the federal government and environmental policy and 
regulation. In fact, we believe we are the first Section to 
ever orchestrate a letter from the Bar to the President of 
the United States. We thank Bar President Sharon Stern 
Gerstman for showing leadership by putting her name 
on our letter to President Trump about the United States’ 
withdrawal from the Paris Agreement. An article about 
this letter appeared in the November/December edition 
of State Bar News. Most recently, the Section wrote Con-
gressman Tonko to reiterate concerns about proposals dis-
cussed this spring to significantly reduce EPA’s FY 2018 
budget. Under the leadership of David Freeman, Kevin 
Healey, and Gail Port, the Task Force continues to be very 
active in evaluating ongoing regulatory changes at the 
federal level to determine whether it is appropriate for 
the Section to share its views. We also want to thank Ron 
Kennedy of the Bar for working with us to move these 
very important activities forward.

We hope that the programs the Section offers (like 
the excellent Basics of Environmental Law offered this 
spring) and the activities of members of this Section 
(like those of the FFEP) will encourage those who are 

Continued on page 5
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not members of our Section to join. Reduced member-
ship in the Bar as a whole and in our Section is a source 
of continuing concern. But there are numerous reasons, 
some of which are expressed in this message, for there to 
be renewed interest in our Section. I ask all of you who 
regularly receive The New York Environmental Lawyer to 
work with us to try to increase our membership and share 
the benefits of being a part of our great Section.

Finally, I do not think that the Section could have 
accomplished nearly as much as it did over the past year 
were it not for Lisa Bataille. Lisa continues to be a guid-
ing force for the Section on an almost daily basis and has 
helped me enormously. Many thanks to Lisa! 

Kevin Bernstein

Message from the Former Chair
Continued from page 4

Message from the Issue Editor
Asking About Local 
Environmental Law 

Environmental law 
has always had an uncom-
fortable relationship with 
local governance. Can 
local governments priori-
tize environmental qual-
ity over local economic 
needs? Local governments 
are often thought to be too 
parochial, too focused on 
competitive advantage, 
and too driven by fiscal 
concerns to think objec-
tively about environmen-
tal quality. Indeed, in some situations local governments 
may cater to the demands of new development because 
of the tax and job benefits that it brings to communities. 
Can local governments fill in regulatory gaps left in the 
clean water and air programs? Local governments are 
thought to lack the sophistication to implement pollu-
tion controls, to monitor or regulate toxic exposure, or 
to enforce emission limitations. Indeed, very few local 
governments employ the expertise in their staff to imple-
ment the types of environmental controls we see at the 
federal level. 

These are fair questions, but they dominate the 
dialogue on local environmental law in a way that dons 
blinders. The dilemma we face in assessing local envi-
ronmental governance is whether we are asking the right 
questions. From the perspective of local governance ca-

pacity, it is less revealing to determine whether local gov-
ernments can wield the finances, priorities and expertise 
necessary to administer the federal regulatory program. 
Rather, the question of local governance capacity asks 
how attention to local quality of life and other welfare 
priorities addresses the demands of environmental qual-
ity. The dialogue could be fuller, richer, and deeper by 
considering what environmental law looks like from the 
inside of the community. 

Reference to “local” means referencing a place. 
Environmental conditions in Louisiana differ from those 
in the Pacific Northwest, in the Rockies, in New Mexico. 
Different ecosystems function differently in terms of pace 
and character. 

Communities are environmentally situated and 
grounded. Communities, and the individuals who 
comprise communities, suffer through, capitalize on, and 
navigate their surroundings as a way of life. Hazards 
such as floods, earthquakes and ice storms are relevant, 
but also are the daily opportunities such as access to pro-
ductive soils, water, or mineral forestry resources because 
people do not only survive their local environments—
they also live in them. Being ecologically situated means 
that the environment is the context. The environment is 
the place where we work, live and play. It is the context 
for prioritizing and negotiating among competing values 
through a local lens.

We can understand differently situated communi-
ties in light of their contexts. Contextual circumstances 
influence the development of social and cultural norms, 
economic priorities, and other resource dependencies. 
Why? Because communities embrace their surroundings 
in the unique ways they are situated: some communities 
prioritize their competitive advantage of local resources, 
some capitalize on regional resource advantages, and 
others rely on the non-use values of local ecosystems. 

As an outsider, we can look to local environmental 
governance by counting trees, identifying watershed 
features, or even map contamination problems. However, 
it is the community insider who enjoys the benefits of 
those trees, avoids or engages particular watercourses, or 
suffers the health and economic impacts of neighborhood 
contamination. 

The potential of local environmental governance is 
contained in the ways that the environment is under-
stood locally. If the question is changed from the local ca-
pacity and drive to implement federal standards to local 
capacity and drive to protect community assets, cultural 
priorities, and environmental benefits, we might consider 
a very different picture of local environmental law.

Keith H. Hirokawa
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on reservoirs and dams— sources notoriously susceptible 
to draught— and the lack of access to aquifers and other 
sources of water, especially among the nation’s poorest 
residents. In a rush to push back “Day Zero,” the gov-
ernment of Cape Town began expediting construction 
on desalinization plants it planned to open by 2020, and 
continues to look for other methods to avoid crisis.

One lesson we might learn from the crisis facing Cape 
Town involves the use of social media to educate the citi-
zenry and push them to change. “Day Zero” was created 
to bring attention to the water shortage facing the city 
and the dire results that could face the city if paradigmat-
ic changes did not occur. While there has been resistance 
from some residents and Cape Town has not yet met its 
water-use goal, this movement has largely been success-
ful as the city cut water consumption by more than 130 
million gallons a day. “Day Zero” created a timeline for 
the residents of the city to acknowledge and was an impe-
tus for change, which would not have been possible if it 
were not for social media attention. 

Additionally, the city used social media to host a 
#DEFEATDAYZERO event intended to bring individuals 
together and create innovative solutions to conserve and 
find water. As a way of communicating with residents, 
the city took to Twitter to push water conservation and 
educate the residents on the environmental and health ef-
fects associated with water scarcity— using the platform 
in a constructive manner. Social media can and should 
have a large role in environmental communication, as 
exemplified by the results in Cape Town, to bring atten-
tion to the issues facing society and the environment in 
modern times. 

Suzanne Foote 
Albany Law ‘19

Over the past three years, much of South Africa has 
suffered an unprecedented draught, leading to an unde-
clared state of emergency in the country. As per a state-
ment released by the Deputy Mayor of Cape Town on 
February 19, dam levels were at 24.4 percent, the lowest 
in recent years. The city has instituted water-use restric-
tions, penalizing residents for water use in excess of 50 
liters of water per person per day in an effort to stave off 
what is being called “Day Zero”— the day when the res-
ervoirs were expected to sink below 13.5 percent capacity 
and taps around the city are shut off and government 
dispersal of water begins. 

Originally forecast for mid-April, “Day Zero” was 
pushed back to July 9, 2018, due to a reduction in con-
sumption by residents, the agriculture sector reallocating 
water from its own reserves, and minimal rainfall. The 
events in Cape Town and across South Africa, and pre-
sumably other water-scarce locations around the world, 
illustrate both human resiliency and human callousness. 
While most residents of the city have heard the call to 
action and reduced their water consumption, others have 
not. 

Answering the call to action, Capetonians came 
together and decreased their water consumption, yet at 
the same time there has been refusal by some residents 
to change their way of life for the greater good. There are 
rumblings that some wealthy individuals, in a city with 
already vast wealth inequality, continue to fill their swim-
ming pools and water their lawns. These same individu-
als plan to augment the decreased access to water by 
drilling boreholes or purchasing water at a high cost from 
online sellers. 

Could this situation have been avoided? The govern-
ment of South Africa has been criticized for its reliance 

Message from the Student Editorial Board

If you have written an article you would like 
considered for publication, or have an idea 
for one, please contact the Editor-in-Chief:
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target greenhouse gases or impact fossil fuel industries. 
The number of regulations targeted for review, delay, or 
repeal is unprecedented in EPA history. 

One commentator, a former EPA Deputy Administra-
tor, identified at least 30 such rules (as of November 1, 
2017), among them are:

•	Clean Power Plan

•	New source performance standards (NSPS) for 
greenhouse gas (GHG) emissions from steam-elec-
tric generating units

•	Clean Water Rule or “Waters of the United States” 
Rule

•	2016 NSPS for methane and volatile organic com-
pounds (VOCs) emissions from oil and gas opera-
tions

•	2012 GHG emissions standards for light-duty ve-
hicles

•	Effluent limitation guidelines for steam-electric 
power plants

•	Disposal and waste management requirements for 
power plant coal ash residuals

•	Farmworker Protection Standard

•	Texas Regional Haze Requirements

•	National emission standards for hazardous air  
pollutants (NESHAP) for manufacture of amino/
phenolic resins

•	Mercury and air toxics standards (MATS)

•	Risk Management Plan (RMP) Rule (chemical safety 
rule)

•	Landfill Methane Rule

•	Air toxics rules for brick and clay production sector

•	Trailer requirements in heavy-duty truck and engine 
GHG emissions rules

•	Certification requirements for pesticide applicators2

These aren’t the only rules the new administration has 
targeted. On March 29, 2017, Pruitt, in one of his first ma-
jor actions, rejected a decade old petition to ban the insec-

Regular readers of this piece may notice that I’m not 
Marla, Joe, Mary, or Chris. Rather, they are all my former 
colleagues at EPA Region 2. I have agreed to take the reins 
for these EPA updates during their hiatus. It should not 
take a red team/blue team scientific debate to determine 
that four EPA staffers are more than one former staffer. 
Nevertheless, while I will do my best to be as comprehen-
sive as possible, this column does not presume to cover 
everything happening at EPA Region 2 or EPA generally.

This column will cover changes at EPA through 2017. 
It will discuss first the transition at EPA, including the 
Back to Basics agenda, repeal of rules and regulations, 
new regional administrators, changes to SEPs, and Pruitt’s 
“Sue and Settle” directive. Second, the column discusses 
EPA’s important hurricane response work. Third, the 
column discusses climate change and the Trump admin-
istration’s efforts to reverse work done during the Obama 
administration, including the Paris Agreement and the 
Clean Power Plan. Fourth is a discussion of Superfund, 
including new additions to the NPL and updates for the 
Gowanus Canal and the Hudson River cleanup. Fifth is 
a discussion of the new administration’s efforts to undue 
the 2015 Waters of the United States Rule. Lastly, the col-
umn discusses enforcement.

I.	 Transition at EPA
In case anyone has been asleep at the switch, changes 

are afoot at EPA. Administrator Scott Pruitt assumed his 
position early in 2017. In his first speech to EPA employ-
ees on February 21, 2017, he announced three general 
principles that would guide his administration: “process 
matters,” “cooperative federalism,” and “rule of law.” As 
examples, he cited his desire to not make guidance docu-
ments carry the force of regulations, and not let consent 
decrees bypass the Administrative Procedure Act. 

“Back to Basics” Agenda 

Early in his tenure Pruitt announced his “Back to Ba-
sics” agenda. Notably, Pruitt made this announcement at 
a coal mine. According to EPA’s website, the agenda seeks 
to “refocus EPA on its intended mission.”1 EPA explains 
this agenda focuses on three Es: Environment, Economy, 
and Engagement. EPA wants to protect the environment 
with sensible regulations that allow for economic growth, 
while engaging with state and local partners. Implicit 
in Pruitt’s announcement and his comments on climate 
change (or lack thereof), Pruitt views Back to Basics as 
shifting EPA away from addressing climate change. 

Broad Repeal or Delay of Obama Administration 
Regulations

Pruitt has not been shy about his desire to reverse 
what he considers ill-conceived regulations promulgated 
under the Obama Administration, particularly those that 

Outside the EPA Update 
By Jay Simpson

Any opinions expressed herein are the author’s own, and do not nec-
essarily reflect the views of the U.S. Environmental Protection Agency. 
This Update is based on select EPA press releases available at http://
www.epa.gov/newsroom, and other public information covering ap-
proximately February 1, 2017 through December 6, 2017.
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emission controls during start-up, shutdown, and mal-
function of stationary sources (SSM). The court noted the 
SSM rule is currently under judicial review in the D.C. Cir-
cuit. EPA argued that the outcome of the Delaware SIP de-
cision could depend on its policy review of the SSM rule. 
The court swept aside EPA’s arguments and summarized: 
“EPA’s decision to consider changing a related regulatory 
policy, at some point in the future, cannot excuse its failure 
to comply with its statutory duties and the judgment of 
the court.” Slip Opinion at 5.13

EPA Launches Smart Sectors Program—Long-Term 
Regulatory Planning with Industry

On September 26, 2017, EPA announced the Smart 
Sectors program in the Office of Policy. According to EPA 
this new program “will re-examine how EPA engages 
with industry in order to reduce unnecessary regulatory 
burden, create certainty and predictability, and improve 
the ability of both EPA and industry to conduct long-term 
regulatory planning while also protecting the environ-
ment and public health.”14 This is intended as a partner-
ship between EPA and regulated sectors.15

Meet the Regional RAs!

EPA announced the appointment of EPA Regional 
Administers for Regions 1, 2, and 3 in fall 2017. Alexandra 
Dunn became Regional Administrator for EPA Region 1, 
Pete Lopez the Regional Administrator for Region 2, and 
Cosmo Servidio the Regional Administrator for Region 3. 
RA Dunn may be familiar to some as a former head of the 
environmental program at the Elisabeth Haub School of 
Law at Pace University, and a former chair of the Ameri-
can Bar Association’s section of Environment, Energy, and 
Resources (SEER). RA Lopez served in the New York State 
Assembly for a decade and was active on the environmen-
tal committee. RA Servidio was director of environmental 
affairs for the Bucks County Water and Sewer Authority in 
Pennsylvania, one of the state’s largest water and waste-
water utilities. All three appointments received accolades 
from a diverse array of stakeholders.

SEPs On Their Way Out?

While not EPA action, the DOJ change in policy re-
garding supplemental environmental projects (SEPs) may 
well impact future settlements with the Agency. Attorney 
General Jeff Sessions’ June 5, 2017 memo prohibits the 
practice of allowing a party to direct a portion of a settle-
ment penalty to a supplemental environmental project.16 
There are some limited exceptions; for example, the policy 
does not apply to a lawful payment that provides resti-
tution to a victim or that directly remedies the harm re-
dressed, including environmental harm. 

According to EPA’s SEP policy, a SEP is an environ-
mentally beneficial project or activity that is not required 
by law, but that a defendant agrees to undertake as part of 
a settlement of an enforcement action.17 SEPs go beyond 
what could legally be required in order for the defendant 

ticide chlorpyrifos (also known as Lorsban) despite EPA’s 
risk analysis that found the compound posed a risk to fetal 
brain and nervous system development.3 EPA banned 
household use of this insecticide in 2000; today, around 
40,000 farms use it on a wide variety of crops. Pruitt ar-
gued the chemical needed further study and disagreed 
with the scientific methodology the previous administra-
tion used.4 

In addition, on March 2, 2017, Pruitt canceled an EPA 
information request sent to the oil and gas industry for in-
formation related to methane and VOC emissions, which 
EPA had issued on November 6, 2016.5 Pruitt canceled the 
rule the day after attorneys general from 11 states wrote a 
letter to Pruitt, claiming the rule added unnecessary costs 
and paperwork for oil and gas companies.6 

On November 9, 2017, Pruitt proposed to repeal ap-
plication of the Medium- and Heavy-Duty Truck Phase 
II Greenhouse Gas Emission and Fuel Efficiency Standards 
for the glider industry (gliders are a special type of heavy 
duty truck), and opened the issue for public comment.7 

Challenges to EPA Delaying Rules

Pruitt’s actions regarding not just revoking rules but 
also delaying certain rules has not gone unnoticed. Envi-
ronmental groups and others have sued EPA for delay-
ing rules, often arguing a violation of the “rule of law,” 
namely the Administrative Procedure Act. To date, courts 
seem to be siding with the challengers to these delays, and 
in others the public pressure has forced Pruitt to reverse 
course. 

In one action, on June 28, 2017, Pruitt delayed by one 
year the compliance deadline for promulgating initial area 
designations for the new eight-hour ozone NAAQS.8 After 
15 states and the District of Columbia sued, the following 
day Pruitt reversed course and stuck to the original dead-
line.9 Pruitt’s statements in EPA’s press release announcing 
the reversal foreshadowed his “sue and settle” directive.10 

In Clean Air Council v. Pruitt, the D.C. Circuit vacated 
EPA’s administrative stay of portions of the methane 
regulations in the New Source Performance Standards 
for the Oil and Natural Gas Sector.11 EPA sought to stay 
judicial review and issued a temporary stay of the prior 
rule pending the agency’s reconsideration of those meth-
ane regulations. The court held, however, that EPA failed 
to comply with the requirements for reconsideration and 
stay per Clean Air Act § 307(d)(7)(B) and therefore that the 
agency’s action was invalid. 

In another example of courts frowning on EPA trying 
to delay legal obligations, the Northern District of Califor-
nia denied EPA’s motion for relief from a consent decree.12 
EPA tried to extend indefinitely a consent decree’s dead-
line to approve or disapprove of Delaware’s proposed SIP 
changes to meet the ozone NAAQS. EPA asked the court 
to hold the deadline in abeyance while the new adminis-
tration completed its review of EPA final action regarding 
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Pruitt’s memorandum accompanying the directive 
elaborates on the three fundamental principles he outlined 
in his inaugural speech to EPA staff: due process, rule of 
law, and cooperative federalism. Pruitt’s memo cites a dis-
senting opinion from the DC Circuit to support his argu-
ment.25

Learn more about the directive here: https://www.
epa.gov/newsroom/multimedia-administrator-scott-
pruitts-directive-end-epa-sue-and-settle. 

EPA’s FY2018-2022 Strategy

EPA announced its draft strategic plan on October 
5, 2017, and accepted public comments on it until Octo-
ber 31, 2017.26 EPA announced three goals in the plan: 
(i) Core Mission; (ii) Cooperative Federalism, and (iii) 
Rule of Law and Process. A summary of the plan is avail-
able here: http://www.4cleanair.org/sites/default/
files/Documents/EPA-Transformation-Strategy-at-a-
Glance-20170927.pdf. 

Solar Power at EPA Region 2’s Edison Labs

As of October 25, 2017, EPA Region 2 has installed 
4,788 photovoltaic panels at its Edison, New Jersey cam-
pus.27 The solar array will generate enough electricity to 
power 45% of the campus’ electrical demand. The new 
system is rated at a peak capacity of 1.5 megawatts and 
is expected to produce a total of two million kilowatt 
hours of electricity in its first year of operation.28 The solar 
panels will operate year-round, and were installed with 
considerations for snowfall and shading from nearby 
structures. During periods when the panels generate ex-
cess energy (e.g., weekends), the excess will flow back to 
the grid and the local utility will credit EPA for the excess 
power generated.

Hurricane Response
EPA was very active in its responses to Hurricanes 

Harvey, Irma, and Maria, focusing on environmental 
impacts and potential threats to human health as well as 
the safety of those in the affected areas. For EPA Region 2, 
addressing the impacts to Puerto Rico and the U.S. Virgin 
Islands (USVI) have been of particular concern. EPA has 
set up a website devoted to its Hurricane Maria response: 
www.epa.gov/hurricane-maria

As of November 20, 2017, about 332 EPA personnel 
were involved in hurricane response efforts, including 97 
EPA personnel on the ground in USVI and 142 EPA per-
sonnel in Puerto Rico to assist with response efforts.29

Hazardous Debris

Not surprisingly, hurricanes generate vast amounts 
of debris, including some that is considered hazardous 
waste. EPA reported it is assisting agencies to manage de-
bris, and the handling and disposal of household hazard-
ous waste, oil, chemical, medical, and electronic wastes.30 

to return to compliance, and secure environmental and/
or public health benefits beyond those achieved through 
compliance. The primary purpose of EPA’s SEP policy is to 
encourage environmental and public health benefits that 
may not otherwise have occurred when settling an en-
forcement action.18 Whether EPA will continue using SEPs 
in a limited fashion remains to be seen.

In the past, SEPs have been very useful and beneficial 
for EPA settlements. For example, earlier in 2017 Volkswa-
gen Companies settled lawsuits with the federal govern-
ment for using defeat devices to cheat on emissions tests.19 
This included $2 billion that Volkswagen agreed to invest 
in electric vehicle charging infrastructure and promotion 
of electric vehicles as part of a SEP. The settlement also 
directs Volkswagen to establish $2.7 billion trust fund for 
all 50 states and Puerto Rico for programs that would re-
duce NOX pollution from diesel cars and trucks.20 Rather 
than having a monetary penalty paid solely to the U.S. 
Treasury, here, the VW settlement directed a portion of the 
penalty to redress the environmental harm the violations 
caused. 

EPA’s “Sue and Settle” Directive

On October 16, 2017, Pruitt issued a “Directive Pro-
moting Transparency and Public Participation in Consent 
Decrees and Settlement Agreements.”21 This directive 
seeks to put an end to “sue and settle,” the process where-
by certain entities sue EPA for violating statutory dead-
lines or other statutory violations and EPA and the entity 
enter into a consent decree to resolve the issue. More often 
than not, these consent decrees contain provisions that put 
the Agency on a schedule to follow through on a missed 
deadline or otherwise resolve other violations of law. 
In Pruitt’s words, “[t]he days of this regulation through 
litigation, or ‘sue and settle,’ are terminated,” in an af-
firmative use of the passive voice.22 The directive went so 
far as to allege “collusion” between EPA and unnamed 
outside groups when EPA resolved lawsuits filed against it 
through a consent decree.23

The directive establishes procedures for EPA to fol-
low in the consent decree and settlement process regard-
ing lawsuits filed against EPA. These include publishing 
online notices of intent to sue, and the complaint when 
received; EPA notifying affected states and/or regulated 
entities and seeking their concurrence before entering a 
CD; EPA establishing an online searchable list of CDs and 
settlement agreements that continue to govern Agency ac-
tions; and posting online for public comment and review 
all proposed CDs lodged in federal court, including post-
ing a notice of the same in the Federal Register. This last 
provision is a big departure from past practice, aside from 
Clean Air Act CDs, and may invite delay as otherwise un-
aware interested parties weigh in on the merits of the CD. 
Interestingly, Pruitt reserved the right to exercise his own 
discretion and allow EPA to deviate from this directive 
“where appropriate.”24
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nating with the lead federal agencies responsible for two 
other sites, Culebra and Vieques.42

EPA teams have assessed 285 fixed facilities in Puerto 
Rico and 91 in the USVI that are regulated under the Risk 
Management Plan (RMP), Facility Response Plan (FRP), 
or Spill Prevention, Control, and Countermeasure (SPCC) 
programs.43 EPA identified no major spills or releases from 
these facilities.

Drinking Water and Wastewater Management

EPA announced it continues to assess the conditions 
of drinking water, including sampling and analysis.44 EPA 
is also assisting federal, state and local agencies to assess 
and identify needed repairs to wastewater conveyance 
and treatment systems. The Puerto Rico Aqueduct and 
Sewer Authority (PRASA) and the Puerto Rico Depart-
ment of Health continue to monitor drinking water qual-
ity to ensure that PRASA’s drinking water supplies meet 
local and federal drinking water standards.45 EPA com-
pleted its initial evaluations of non-PRASA drinking water 
systems in mid-October and continues to support a FEMA 
Water Task force to bring all of Puerto Rico’s drinking wa-
ter systems to pre-storm conditions.46

As of November 20, EPA completed 1,339 drink-
ing water assessments in the USVI. EPA is continuing to 
sample drinking water systems identified by DPNR in 
St. Croix. EPA will continue to coordinate with DPNR to 
prioritize drinking water facilities to be assessed and sam-
pled.47 

The damage done in Puerto Rico from Hurricane Ma-
ria was substantial. For example, more than one-third of 
wastewater treatment plants PRASA services were out of 
service after the hurricane.48 PRASA services 96 percent of 
the population in Puerto Rico. Five sewer trunks collapsed 
and a number of main trunk sewer lines were washed 
away during flash floods, causing raw sewage to enter 
waterways, including major rivers like the Rio Grande de 
Loiza, as well as other streams and coastal waters.49

Climate Change

At Least We Had Paris?

It’s a new era at EPA regarding climate change. 
Whereas EPA Administrator Gina McCarthy made climate 
change a priority of her administration, for Pruitt, not 
so much. Pruitt’s hostility to climate regulations is well 
known; indeed, Pruitt’s “Back to Basics” approach is an 
implicit shift away from addressing climate change.

President Trump’s Executive Order Targeting Climate 
Regulations

President Trump asserted himself early and force-
fully in the climate arena with his lengthy March 28, 2017 
Executive Order “Promoting Energy Independence and 
Economic Growth” (“Trump Energy E.O.”).50 President 
Trump signed the Trump Energy E.O. in a ceremony at 
EPA Headquarters. The Trump Energy E.O. announced 

An important aspect of EPA’s hurricane response 
is identifying, opening and operating collection areas 
for hazardous materials as part of its cleanup efforts.31 
EPA has been providing information to the public about 
hazardous household waste segregation, drop-off and/
or collection to residents through flyers, public service 
announcements over radio, and direct interaction by EPA 
personnel at heavily frequented locations such as shop-
ping centers.32

On December 6, 2017, EPA announced it was still 
working with local governments and residents in St. 
Croix, St. Thomas, St. John, and Water Island, U.S. Virgin 
Islands to keep hazardous materials out of the environ-
ment and minimize the amount of waste going to landfills 
through household hazardous waste collection events.33 
“As part of our continuing response to Hurricanes Irma 
and Maria, we want to protect people and their families 
from potential dangers of hazardous items such as batter-
ies, motor oil, old paint and pesticides,” said EPA Regional 
Administrator Pete Lopez.34 “These items can pose a 
threat to people and to the environment, so it’s important 
that they are disposed of properly. EPA’s goal is to help 
residents protect themselves and their community by sep-
arating potentially hazardous products from their regular 
trash.”35

In Puerto Rico, EPA and the U.S. Army Corps of Engi-
neers opened 20 collection locations for household hazard-
ous waste, electronic waste, orphan containers, and white 
goods such as large appliances and air conditioners; EPA 
established seven locations in the USVI.36 As of November 
22, 2017, EPA had collected 7,636 containers of hazardous 
materials in Puerto Rico and more than 4,909 containers of 
hazardous materials in the USVI.37 Since late October 2017, 
EPA had shipped more than six tons of stockpiled medical 
waste from St. Croix’s Governor Juan F. Luis Hospital and 
Medical Center for proper disposal off the island.38 In St. 
Thomas, at the Schneider Regional Medical Center, more 
than 29 tons of medical waste were properly packaged 
and awaiting shipment for disposal.39

EPA also worked with the U.S. Coast Guard to recover 
vessels in Puerto Rico and the USVI. Working with other 
agencies, EPA is lending its expertise to assist with the dis-
posal of recovered oil, batteries and hazardous materials. 
As of November 22, 2017, EPA and the U.S. Coast Guard 
had assessed 344 vessels in Puerto Rico. In the USVI 448 
vessels had been assessed.40 

Assessment of Superfund Sites, Oil Sites and Regulated 
Facilities 

EPA completed preliminary damage assessments at 
EPA-led Superfund sites, oil sites, and chemical facilities in 
both Puerto Rico and the U.S. Virgin Islands to determine 
if the sites were affected by Hurricane Maria, and is con-
ducting follow-up actions, such as securing the site fence 
and other structural repairs.41 In addition, EPA is coordi-
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Syria announced its intent to ratify the Paris Agreement, 
leaving the United States as the only nation on the face of 
the Earth not to participate in the Paris Agreement.60

Pruitt Explains Why United States Left Paris 
Agreement

After the announcement to exit the Paris Agreement, 
Pruitt explained the decision during media appearances.

“Willie Geist: You’ve seen reaction around the world 
to the withdrawal from the Paris Agreement. It hasn’t 
been kind from our allies, it hasn’t been kind from a lot 
people here in the United States. Could you just summa-
rize for our viewers the decision that was made to pull out 
and why we did it?”61

“Administrator Pruitt: “When you look at what was 
agreed to in Paris, it put this country, our country at a dis-
advantage economically; despite the fact that we had tak-
en several significant steps since the early-1990s with re-
spect to reducing the CO2 footprint, we’re at pre-1994 lev-
els with our CO2 footprint. From 2000 to 2014, we reduced 
CO2 emissions by 18-plus percent. We’ve been leading 
by action, in my estimation. What Paris represented was 
a commitment to achieve things that were unachievable. 
The previous administration, with every step they took 
in their climate action agenda, still fell 40 percent short 
of those 26 to 28 percent targets. What the decision was 
about was simply sending the message we’re leading with 
action, not with words. We’re going to make sure we put 
America first with respect to these decisions and continue 
to export our innovation and technology to the rest of the 
world with respect to how to reduce the CO2 footprint.”62 

EPA Proposes to Repeal Clean Power Plan

On October 10, 2017, EPA issued a Notice of Proposed 
Rulemaking, proposing to repeal the Clean Power Plan 
(CPP).63 EPA announced it had reviewed the CPP per 
Trump’s Energy E.O. and determined that the Obama-era 
regulation exceeds the Agency’s statutory authority. 

“The Obama administration pushed the bounds of 
their authority so far with the CPP that the Supreme Court 
issued a historic stay of the rule, preventing its devastat-
ing effects to be imposed on the American people while 
the rule is being challenged in court,” said EPA Adminis-
trator Scott Pruitt.64 

According to EPA, the CPP was “issued pursuant to a 
novel and expansive view of authority under Section 111 
of the Clean Air Act (CAA). The CPP required regulated 
entities to take actions ‘outside the fence line.’”65 EPA stat-
ed that because “the CPP departed from this traditional 
limit on EPA’s authority under an ‘inside the fence line’ 
interpretation, EPA is proposing to repeal it.” 66

On October 16, 2017, EPA officially proposed to repeal 
the Carbon Pollution Emission Guidelines for Existing Sta-
tionary Sources: Electric Utility Generating Units (i.e., the 
CPP), as promulgated on October 23, 2015.67 This proposal 

a new policy “to promote clean and safe development 
of our Nation’s vast energy resources, while at the same 
time avoiding regulatory burdens that unnecessarily en-
cumber energy production, constrain economic growth, 
and prevent job creation.”51 This E.O. targets all federal 
regulations and policies that “potentially burden the safe, 
efficient development or use of domestically energy re-
sources, with particular attention to oil, natural gas, coal, 
and nuclear energy resources.”52 The E.O. also revoked 
and rescinded several Obama Administration actions ad-
dressing climate change including: Executive Order 13653 
of November 1, 2013 (Preparing the United States for the 
Impacts of Climate Change); Presidential Memorandum of 
June 25, 2013 (Power Sector Carbon Pollution Standards); 
The Report of the Executive Office of the President of 
June 2013 (The President’s Climate Action Plan); and The 
Report of the Executive Office of the President of March 
2014 (Climate Action Plan Strategy to Reduce Methane 
Emissions).53 Trump’s Energy E.O. also ordered CEQ to 
rescind its final guidance regarding greenhouse gases and 
climate change impacts in NEPA reviews. 

Trump’s Energy E.O. ordered Pruitt to review the 
Clean Power Plan in accordance with the new policy 
announced above, including suspending, revising, or 
rescinding any rules or guidance issued under it (i.e., the 
greenhouse gas NSPS for new power plants and the car-
bon guidelines for existing power plants).54 Trump’s En-
ergy E.O. also disbanded the Interagency Working Group 
on the Social Cost of Greenhouse Gases, and withdrew 
several documents issued by it.55

EPA to Review the Clean Power Plan Under 
President Trump’s Executive Order

The same day as the Trump Energy E.O. signing cer-
emony, EPA announced it would review the Clean Power 
Plan.56 A few days later, Pruitt sent a letter to state gover-
nors stating they were under no obligation to adhere to 
the Clean Power Plan.57

President Trump to Withdraw from Paris Agreement

True to his campaign promise, on June 1, 2017, Presi-
dent Trump announced he will withdraw the U.S. from 
the Paris Agreement.58 Withdrawal is not immediate. Per 
Article 28 of the Paris Agreement, the earliest date the U.S. 
can withdraw is November 4, 2020, the day after the 2020 
presidential election. On August 4, 2017, the U.S. State De-
partment submitted notice of the U.S. intent to withdraw 
from the Paris agreement as soon as it is eligible, but also 
announced the U.S. would continue to participate in in-
ternational climate change negotiations and meetings, in-
cluding COP-23 (the 23rd Conference of the Parties to the 
UN Framework Convention on Climate Change).59

United States Only Nation Not in Paris Agreement—
Syria and Nicaragua Join

Nicaragua joined the Paris Agreement early in 2017 
(Nicaragua was holding out for a stronger agreement). 
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a result of previous operations, the site is contaminated 
with lead, arsenic and heavy metals. Before it temporarily 
stopped operating in the spring of 2014, The Battery Re-
cycling Company, Inc. smelted lead batteries into lead in-
gots, which are bars of lead that can be reused in manufac-
turing.75 In the process of smelting the lead batteries, The 
Battery Recycling Company, Inc. generated large quanti-
ties of waste, including lead slag and lead-contaminated 
dust. Workers also carried lead dust on their clothes into 
their cars and homes, putting their families and others po-
tentially at risk. 

Dredging Pilot at Gowanus Canal Superfund Site 
in Brooklyn, N.Y. to Begin

On September 29, 2017, EPA announced that its 
dredging and capping pilot project began as part of its 
overall cleanup of the Gowanus Canal Superfund site in 
Brooklyn, New York.76 EPA expects to dredge and remove 
approximately 22,000 cubic yards of contaminated sedi-
ment in the Gowanus Canal’s Fourth Street Turning Basin 
(located at the intersection of Fourth Street and Third Av-
enue). The project includes installation of steel sheeting to 
support existing bulkheads during the pilot project. EPA 
will also monitor air and water during this project. Work 
is expected to continue through the spring of 2018. EPA is 
cooperating closely with New York State throughout this 
work.77

More than a dozen contaminants, including polycyclic 
aromatic hydrocarbons (PAHs), polychlorinated biphe-
nyls (PCBs) and heavy metals such as mercury, lead and 
copper, were found at high levels in the Gowanus Canal 
sediment. PAHs and heavy metals were also found in the 
canal water. EPA has divided the Gowanus Canal cleanup 
into three segments that correspond to the upper, middle, 
and lower portions of the canal. The first segment, which 
runs from the top of the canal to the Third Street Bridge, 
and the second segment, which runs from Third Street 
to just south of the Hamilton Avenue bridge, contain the 
most heavily contaminated sediment. In the third seg-
ment, which runs from the Hamilton Avenue Bridge to the 
mouth of the canal, the sediment is less contaminated.78

For the first and second segments of the canal, EPA’s 
plan requires dredging of approximately 307,000 cubic 
yards of highly contaminated sediment. In addition, in 
areas of the deep sediment that are contaminated with 
liquid coal tar, which bubbles up toward the surface, the 
sediment will be stabilized by mixing it with cement or 
similar binding materials. The stabilized areas will then be 
covered with multiple layers of clean material, including 
an “active” layer made of a specific type of absorbent ma-
terial that will remove PAH contamination that could well 
up from below, an “isolation” layer of sand and gravel 
that will ensure that the contaminants are not exposed, 
and an “armor” layer of heavier gravel and stone to pre-
vent erosion of the underlying layers from boat traffic and 
currents. Finally, clean sand will be placed on top of the 
“armor” layer to restore the canal bottom as a habitat.79

originally had a 60-day public comment period that EPA 
extended 32 days to January 18, 2017.68

EPA Issues Rule to Reduce HFCs, Consistent with the 
Kigali Amendment

Early EPA Update columns reported that EPA was 
already doing its part to reduce HFCs here at home before 
the Kigali Amendment to the Montreal Protocol. On July 
21, 2017, EPA published a final rule, a “determination of 
acceptability” (Determination 33),69 which expands the 
list of acceptable substitutes under EPA’s Significant New 
Alternatives Policy (SNAP) pursuant to Section 612 of the 
Clean Air Act.70 This action lists as acceptable additional 
substitutes for use in the refrigeration and air conditioning 
sector and the cleaning solvents sector.71 While the global 
warming potentials of the blends are significant, they are 
much lower than or comparable to existing HFCs already 
in use as substitutes to ozone depleting substances. 

Superfun! [sic] Update

EPA Adds Saint-Gobain Performance Plastics Site in 
Hoosick Falls, N.Y. to the NPL 

In late July 2017, EPA added the Saint-Gobain Perfor-
mance Plastics site in the Village of Hoosick Falls, N.Y. to 
the Superfund National Priorities List (NPL) of the coun-
try’s most hazardous waste sites.72 Groundwater at the 
Saint-Gobain Performance Plastics facility, located at 14 
McCaffrey Street, and in other locations in Hoosick Falls 
is contaminated with Perfluorooctanoic Acid (PFOA) and 
Trichloroethylene (TCE). 

The McCaffrey Street facility was built in 1961 and 
had been used to manufacture circuit board laminates, 
polytetrafluoroethylene (PTFE)-coated fiberglass and 
other PTFE products. In 1999, Saint-Gobain Performance 
Plastics purchased the facility and began operations there, 
using PFOA in its manufacturing process. PFOA belongs 
to a group of chemicals used to make household and com-
mercial products that resist heat and chemical reactions 
and repel oil, stains, grease and water. PFOA was widely 
used in non-stick pots and pans, stain-resistant carpets, 
and water-resistant outerwear. In 2006, the EPA reached a 
nationwide agreement with eight manufacturers to phase 
out the production and use of PFOA. These manufacturers 
stopped using PFOA in 2015. PFOA is persistent in the en-
vironment and can pose adverse effects to human health 
and the environment. TCE is a volatile organic compound 
widely used as an industrial solvent. Exposure to TCE can 
have adverse health impacts, including liver damage and 
increased risk of cancer.73

The EPA is coordinating all investigation and cleanup 
efforts with New York State. 

EPA Adds Battery Smelter Facility in Arecibo, 
Puerto Rico to the NPL 

In late July 2017, EPA also added a former battery 
recycling facility in Arecibo, Puerto Rico to the NPL.74 As 



NYSBA  The New York Environmental Lawyer  |  Spring/Summer 2018  |  Vol. 38  |   No. 1	 13    

EPA states that as the process continues, human 
exposure to PCB-contaminated fish will continue to be 
controlled through fishing restrictions and fish consump-
tion advisories issued by New York State. EPA set interim 
targets for the reduction of PCBs in fish tissue that would 
allow New York State to adjust the advisories and loosen 
the restrictions over time. The New York State Depart-
ment of Health (NYSDOH) controls adjustments to the 
advisories. Hudson River-area residents who eat fish are 
encouraged to closely review and adhere to the advisories 
set by New York State. The five-year review includes a dis-
cussion of some of the efforts New York State has taken to 
improve the effectiveness of the advisories. EPA will con-
tinue to work closely with the New York State Department 
of Environmental Conservation and NYSDOH to improve 
their fish advisory outreach program.84

Water Quality

“Waters of the United States”—President Trump’s 
Executive Order

The new administration started quickly in efforts to 
reverse EPA and the Army’s 2015 rule defining “Waters of 
the United States” (WOTUS) under the Clean Water Act.85 
On February 28, 2017, President Trump signed an Execu-
tive Order entitled “Restoring the Rule of Law, Federal-
ism, and Economic Growth by Reviewing the ‘Waters of 
the United States’ Rule.”86 The E.O., in Section 1, declares: 
“Policy. It is in the national interest to ensure that the 
Nation’s navigable waters are kept free from pollution, 
while at the same time promoting economic growth, mini-
mizing regulatory uncertainty, and showing due regard 
for the roles of the Congress and the States under the 
Constitution.”87 It’s interesting to compare this new policy 
from the executive branch with Congress’ express objec-
tive of the Clean Water Act “to restore and maintain the 
chemical, physical, and biological integrity of the Nation’s 
waters.”88 Congress also declared specific goals and poli-
cies, none of which discuss promoting economic growth, 
except for Federal financial assistance to construct publicly 
owned treatment works (POTWs).89 In terms of Federal-
ism, Congress has already stated, in the context of water 
resources, that “Federal agencies shall co-operate with 
State and local agencies to develop comprehensive solu-
tions to prevent, reduce and eliminate pollution in concert 
with programs for managing water resources.”90 

President Trump’s E.O. requires review of the WO-
TUS rule for consistency with this new policy, and to pro-
pose to revise or rescind the WOTUS rule accordingly.91 
Among other things, the E.O. also requires that the in fu-
ture rulemaking EPA and the Army Corps “shall consider 
interpreting the term ‘navigable waters,’ as defined in 33 
U.S.C. 1362(7), in a manner consistent with the opinion of 
Justice Antonin Scalia in Rapanos v. United States, 547 U.S. 
715 (2006).”92

For the third segment of the canal, EPA requires the 
dredging of approximately 280,000 cubic yards of con-
taminated sediment and capping of the area with active, 
isolation, and armor layers and a layer of sand to help 
restore habitat. The plan also requires removing contami-
nated material placed in the First Street turning basin of 
the canal decades ago and restoring approximately 475 
feet of the former basin. In addition, EPA is requiring 
the excavation and restoration of the portion of the Fifth 
Street turning basin beginning underneath the Third Street 
Bridge and extending approximately 25 feet to the east of 
the bridge.80

EPA Released Second Five-Year Review of Hudson 
River PCB Cleanup

On June 1, 2017, EPA released for public comment its 
second review of the historic cleanup of PCB-contaminat-
ed sediment from the upper Hudson River.81 EPA’s second 
five-year review was the culmination of an eleven-month 
evaluation process which included collecting new data, 
conducting an objective analysis of project activities and 
a quantitative analysis of all available fish, water and 
sediment data. The more than 1,000-page report includes 
a detailed technical assessment and various technical 
data evaluations as appendices. The five-year review ac-
knowledges that as many as eight or more years of post-
dredging fish data may be needed to establish, with a high 
degree of confidence, a long-term statistical trend in levels 
of PCBs in the fish. 

The EPA’s two-part cleanup plan called for the target-
ed environmental dredging of approximately 2.65 million 
cubic yards of PCB-contaminated sediment from a 40-mile 
stretch of the Upper Hudson River between Fort Edward 
and Troy, N.Y., followed by a period of monitored natural 
recovery. Dredging began in 2009 and was completed in 
2015. It was one of the largest and most logistically com-
plex environmental dredging projects ever undertaken in 
the U.S., and resulted in the removal of about 2.75 million 
cubic yards of PCB-contaminated sediment. Approximate-
ly 310,000 pounds of PCBs were permanently removed 
from the river—twice the mass anticipated—representing 
an estimated 72 percent reduction in the overall mass of 
PCBs in the Upper Hudson River.82 

According to EPA, average PCB concentrations in 
fish in the Upper Hudson are declining but have not yet 
reached protective levels. When EPA made its cleanup 
decision in 2002, the agency predicted that it would take 
years after dredging is completed for PCB levels in fish to 
reach levels where the existing fish consumption adviso-
ries may begin to be relaxed, and decades before fish can 
safely be eaten frequently. As a result, the fish consump-
tion advisories are a necessary component of the site rem-
edy. Since 1976, high levels of PCBs in fish have led New 
York State to close various recreational fisheries and to 
issue advisories restricting the consumption of fish caught 
in the Hudson River.83
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EPA Moves to Rescind 2015 WOTUS Rule

On June 27, 2017, EPA and the Army Corps proposed 
a rule rescinding the 2015 WOTUS Rule and to recodify 
the rule that existed prior.100 The comment period for this 
proposed rule closed in September 2017.

EPA and the Army Propose to Amend the Effective 
Date of the 2015 Rule Defining “Waters of the United 
States”

On November 16, 2017, EPA and U.S. Department 
of the Army proposed to delay the effective date of the 
2015 rule defining “waters of the United States” by two 
years.101 The two agencies believe this would give them 
the time needed to reconsider the definition of “waters of 
the United States.” According to Pruitt, the delay would 
“allow [EPA] to minimize confusion as we continue to re-
ceive input from across the country on how we should re-
vise the definition of the ‘waters of the United States.’”102 

The 2015 rule, which redefined the scope of where the 
Clean Water Act applies, had an effective date of August 
28, 2015. Implementation of the 2015 rule is currently on 
hold as a result of the Sixth Circuit’s nationwide stay of 
the rule. The 2015 rule is also stayed in 13 states due to a 
North Dakota district court ruling.103 

EPA’s and the Army Corps’ proposal is separate from 
the two-step process the agencies propose to take to recon-
sider the 2015 rule. The agencies announced their plan to 
move quickly to take final action in 2018.104

Enforcement and Compliance
Enforcement actions in the Pruitt administration were 

fewer than previous administrations through their first six 
months, according to an analysis by the Environmental 
Integrity Project.105 A number of factors may explain this 
such as Pruitt’s expressed desire of “cooperative federal-
ism” by which EPA may have passed some enforcement 
responsibility off to the states, or involved states in exist-
ing enforcement actions which would slow a case down. 
Second, enforcement actions take time to develop and 
starting and finishing an enforcement case, particularly 
complex ones, rarely happens within six months. Lastly, 
EPA takes many factors into consideration when weighing 
its enforcement discretion. The numbers, however, speak 
for themselves. The following are the only enforcement 
actions from Region 2 during 2017 for which the Region 
issued a press release.

EPA Takes Action to Protect Health Care Facilities 
from Unregistered and Mislabeled Antimicrobial 
Pesticides—New Jersey Pharmaceutical Company 
Settles Pesticides Violations

On November 1, 2017, EPA Region 2 announced it 
reached an agreement with Pharmaceutical Innovations 
of Newark, New Jersey resolving alleged violations of 
the Federal Insecticide, Fungicide and Rodenticide Act 
(FIFRA).106 EPA had alleged that Pharmaceutical Innova-

EPA Announces Intent to Replace WOTUS

Following the E.O, by May 9, 2017, EPA apparently 
completed the E.O.’s required review and announced a 
two-step process to develop a replacement WOTUS rule.93 
According to EPA this two-step process will provide cer-
tainty to the public and the regulated community during 
the development of a replacement rule. 

According to EPA, 

the first step is to revise the Code of Fed-
eral Regulations to re-codify the defini-
tion of ‘Waters of the United States’ which 
currently governs administration of the 
Clean Water Act, in light of a decision by 
the U.S. Court of Appeals for the Sixth 
Circuit staying a definition of ‘Waters of 
the United States’ promulgated by the 
agencies in 2015. This action will simply 
make the text of the Code of Federal 
Regulations reflect the definition current-
ly in effect under the Sixth Circuit stay. 
This action, when final, will not change 
current practice with respect to the how 
the definition applies, which is consistent 
with Supreme Court decisions, agency 
guidance documents, and longstanding 
practice.94

The EPA continues that the second step will be a pub-
lic notice-and-comment rulemaking involving a substan-
tive reevaluation and revision of the definition of “Waters 
of the U.S.” in accordance with Trump’s Energy E.O.95

On May 9, 2017, EPA solicited input from state gover-
nors on a new definition of “navigable waters” that “is in-
line with a Supreme Court Justice Antonin Scalia’s opinion 
in the 2006 Rapanos v. United States case. Scalia’s definition 
explains that federal oversight should extend to ‘relatively 
permanent’ waters and wetlands with a ‘continuous sur-
face connection’ to large rivers and streams.”96

EPA’s New ‘Waters of the U.S.’ Website

On May 15, 2017, EPA launched a new website to keep 
the public updated regarding EPA’s review of the defini-
tion of “waters of the United States.”97 Visit the site here: 
https://www.epa.gov/wotus-rule. The new website re-
placed the website developed for EPA’s 2015 rulemaking 
process.

EPA announced it is consulting and coordinating with 
stakeholders and the public as it implements President 
Trump’s E.O. on the WOTUS rule.98 EPA clarified that the 
two-step process will entail (i) an initial rulemaking to 
rescind the 2015 WOTUS rule and recodify the old regula-
tory WOTUS definition, and (ii) a rulemaking to revise the 
definition of “waters of the United States” consistent with 
President Trump’s E.O.99
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Improved Leak Detection Technology and 
Centralized Monitoring to Be Deployed at 23 
Albany, N.Y. Area Gas Stations 

On May 4, 2017, EPA announced an agreement with 
the owners of underground storage tanks at 23 gas sta-
tions in the Albany, New York area, and at two gas sta-
tions in Connecticut and one gas station in New Hamp-
shire, to improve detection and monitoring of leaks from 
underground tanks that store petroleum products.115 Fal-
con Petroleum, LLC, and its affiliated companies, RGLL, 
Inc. and GRJH, Inc., are expected to spend more than 
$200,000 to upgrade leak detection equipment at seven of 
their gas stations in New York and more than $225,000 on 
a comprehensive centralized monitoring program that will 
improve the collection and management of, among other 
things, the leak detection data collected throughout their 
network of gas stations. When not properly maintained, 
underground storage tanks have the potential to contami-
nate soil, surface water and groundwater. Falcon and its 
affiliated companies will also pay a $60,000 civil penalty.116

This settlement resolves the claims identified in the 
United States’ complaint, filed in the United States District 
Court for the Northern District of New York in December 
2016, which alleged that at eight gas stations in the Albany 
area, the companies had failed to comply in the past with 
important requirements of the federal Resource Conserva-
tion and Recovery Act. The agreement requires that these 
gas stations, located in Ballston Lake, Cropseyville, Hoo-
sick, Hudson, Queensbury, Troy and Valatie, New York, 
fully comply with these regulations.117

Under the agreement, Falcon and its affiliated compa-
nies have also agreed to connect the tanks at their 23 gas 
stations in New York, two gas stations in Connecticut and 
one gas station in New Hampshire, to a centralized moni-
toring system. This system will assist in identifying leak-
ing tanks and pipes by collecting all leak detection data 
and electronically transmitting it to a central monitoring 
location. This will allow the accelerated detection and cor-
rection of any leaks.118 Under the agreement, the compa-
nies will operate and maintain the centralized monitoring 
equipment for all the underground storage tanks covered 
in the agreement for a minimum of five years. The central-
ized monitoring component of this agreement is consistent 
with EPA’s Next Generation enforcement efforts, which 
focus on increasing compliance with environmental regu-
lations by integrating the use of advanced technologies, 
such as pollution detection systems and information tech-
nologies, with traditional compliance measures.119

tions sold and distributed the unregistered and misbrand-
ed antimicrobial pesticides “PI Spray” and “PI Spray 2.”

The unregistered and misbranded pesticides were 
used to clean ultrasound and mammography equipment 
and other surfaces in health care facilities. As a result of 
the settlement, Pharmaceutical Innovations stopped pro-
ducing and selling their unregistered and misbranded 
products called “PI Spray” and “PI Spray 2” and did a vol-
untary recall of both products.107

The product labels, product inserts, and promotional 
material for both products: (i) made unsubstantiated 
claims to control bacteria and kill viruses; (ii) made unsub-
stantiated claims as to the efficacy and safety of the prod-
uct; and (iii) did not list the inert ingredients or bear the 
name and percentage by weight of each active and inert 
ingredient.108

In the settlement, Pharmaceutical Innovations agreed 
to pay a civil penalty of $250,000 and certified that it has 
come into compliance with FIFRA.109 

According to EPA, the settlement will help ensure that 
sellers and distributors of antimicrobial products do not 
make claims about pesticides without first registering their 
products with EPA. It will also help ensure that antimi-
crobial products are not mislabeled with unsubstantiated 
claims or without important use information.110

EPA Takes Action to Protect Water Quality in 
Puerto Rico—Boat Marina Company Settles Clean 
Water Act Violations

On July 3, 2017, EPA announced it reached an agree-
ment with Marina PDR Operations, LLC, resolving its 
alleged failure to apply for and obtain coverage under the 
2008 National Pollutant Discharge Elimination System 
(NPDES) Multi-Sector General Permit for its discharges of 
stormwater runoff from the Marina Puerto Del Rey (“Ma-
rina PDR”) into the Caribbean Sea.111 The company agreed 
to pay a civil penalty of $77,500.

Marina PDR is a facility that offers mainly storage and 
maintenance services for boats, including painting and 
repairs to hulls, fiberglass, and engines. Prior to the settle-
ment, EPA brought Marina PDR Operations into compli-
ance with stormwater runoff limits by issuing an Admin-
istrative Compliance Order to the company.112 The order 
required the company to obtain coverage under the 2015 
NPDES Multi-Sector General Permit for its stormwater 
runoff associated with activities from Marina PDR.113 By 
complying with the general permit, the company reduced 
pollutants going into the Caribbean Sea, including an es-
timated pollutant reduction per year of 6,519 pounds of 
total suspended solids, 190 pounds of aluminum, and 815 
pounds of iron found in sediments and runoff from activi-
ties generated at the marina.114
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Section News

Each year the Environmental & Energy Law Section 
recognizes individuals and organizations whose work and 
commitment has made a significant contribution to the en-
vironment. The Section, at its annual Business Meeting in 
New York City, presented the Environmental Law Section 
Award, which is given to honor distinguished service in 
the protection of the environment, to Dr. Ross S. Whaley in 
2017 and to Marcia Bystryn in 2018. 

Dr. Whaley was selected for the Environmental Law 
Section Award due to his environmental leadership and 
achievements in education, government service, and pro-
moting collaborative efforts on critical environmental issues 
over a lifetime of dedicated work. 

Dr. Whaley served as Chair of the Adirondack Park 
Agency (APA) from 2003 to 2007. In his position as Chair, 
Dr. Whaley advanced a balanced vision for the Adirondack 
Park as a place where resource preservation and sustainable 
economy are both desirable and possible. Chairman Whaley 
supported the protection of the Park’s scenic appeal, water 
bodies and wetlands as well as the need to enhance Adiron-
dack communities with a focus on affordable housing, in-
frastructure and economic diversification. During his term, 
he oversaw a comprehensive classification of State lands 
within the Adirondack Park.

Prior to becoming Chair of the APA, he served as presi-
dent and professor at the SUNY College of Environmental 
Science and Forestry. He has also served in a number of 
public and professional service activities, including as chair 
of the State Needs Task Force on Environmental Conserva-
tion and as a member of Governor Mario Cuomo’s Com-
mission on the Adirondacks in the 21st Century. Dr. Whaley 
also served as Director of Forest Economics Research at the 
United States Forest Service. 

Dr. Whaley is a founding member of the Common 
Ground Alliance, a group that brings together people from 
different backgrounds to address issues related to the en-
vironment and economics in the Adirondack Park, and is a 
senior advisor to the Adirondack Landowners Association. 
He continues to be an influential advocate for sustainable 
development. 

Dr. Whaley presented keynote remarks at the Section’s 
Business Meeting in which he addressed the challenges in 
applying laws and policies on environmental issues. He 
noted the great experiment of the Adirondack Park in New 
York, where wide-ranging conservation efforts are under-
taken in a diverse area of over 100 towns and villages and 
with a population of about 130,000 people. In working to 
the betterment of the Park and its residents, Dr. Whaley em-
phasized the importance of pursuing legislative and regu-
latory action with civility and transparency, ethically and 
positively to achieve beneficial results 

Marcia Bystryn. Marcia Bystryn was selected for the 
Environmental Law Section Award in recognition of her 
distinguished and long-standing leadership and dedication 
to the environment, including her service as executive direc-
tor and president of the New York League of Conservation 
Voters. She joined the League as executive director in 1999 
and was named president in 2008. In those capacities, she 
has advocated for and helped advance a broad range of for-
ward-looking environmental policies and legislative initia-
tives for New York State, including climate change, clean air 
and water, public health, renewable energy, and open space.

Marcia Bystryn has been a well-respected environmen-
tal policymaker throughout her career. Prior to joining the 
New York League of Conservation Voters, she served as se-
nior corporate policy management for the environment and 
then senior business manager for economic development 
at The Port Authority of New York and New Jersey. At The 
Port Authority, she oversaw the development and imple-
mentation of corporate environmental policy and fostered 
new business opportunities in the areas of regional solid 
waste management, deregulation of the electrical industry 
and port expansion. She also formerly served as the assis-
tant commissioner for recycling at New York City’s Depart-
ment of Sanitation, where she designed and implemented 
the city’s recycling program.

Ms. Bystryn has served on various city initiatives, in-
cluding the PlanNYC team and the OneNYC team, as well 
as state environmental task forces. Her efforts to promote 
funding for the state’s Environmental Protection Fund and 
clean water infrastructure initiatives are well recognized 
and have been instrumental in securing monies for these 
vital programs.

Prior to the presentation of the Award, Section Member 
Gail Port, who has worked with Marcia Bystryn at the New 
York League of Conservation Voters and at the League’s Ed-

Annual Meeting Awards—2017-2018

Section Members Virginia C. Robbins and Louis A. Alexander 
presenting the 2017 Environmental Law Section Award to Dr. 
Ross S. Whaley.

In Memoriam
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Section News

oriented programs, including the Legislative Forum, and 
providing information and reports on State legislative de-
velopments to the Section.

In 2018, Section Council Certificates were given to the 
following Section members: James P. Rigano, in recogni-
tion of his service as Co-chair of the Continuing Legal 
Education and Ethics Committee, during which time he 
organized CLE programs on a variety of environmental 
topics, advanced opportunities for instruction on a wide 
range of environmental issues for the legal community, 
and implemented innovative approaches in legal educa-
tion; Robert Alan Stout, Jr., in recognition of his service 
as Co-chair of the Membership Committee in promoting 
initiatives to attract diverse attorneys to the Section while 
retaining and enhancing the involvement of current mem-
bers, and in evaluating the interests and needs of Section 
members to ensure that the Section continues to provide a 
responsive forum; and Alita J. Guida, in recognition of her 
service as Co-Chair of the Mining and Oil & Gas Explora-
tion Committee in sponsoring and organizing programs 
for the Section that address mining and oil and gas issues, 
and in providing significant information on legal develop-
ments in the energy sector.

The Awards Committee in 2017 was comprised of 
the following members—Louis Alexander (chair), Ruth 
Moore, Virginia Robbins, Robert Stout, and Randall 
Young. For 2018, the Awards Committee included Miriam 
Villani, Jill Kasow, Frank Piccininni, and Louis Alexander 
(chair).

ucation Fund, offered some personal remarks. Gail noted 
how the New York League had grown in stature, influ-
ence, and efficacy under Ms. Bystryn’s leadership. Gail 
remarked how Marcia Bystryn works with all stakehold-
ers in a bipartisan way to achieve environmental goals, 
noting the effectiveness of Ms. Bystryn at consensus 
building and her political instincts and strategic sense. 

Ms. Bystryn noted the present-day challenges relating 
to the environment. She stressed the need to persevere 
in building on the successes of the past to ensure a better 
environmental future for all.

Section Council Awards
In addition to the Environmental Law Section Award, 

Section Council Certificates were given in 2017 to three 
members of the Section: Gerard P. Cavaluzzi, in recog-
nition of his service as Co-Chair of the Environmental 
Insurance Committee for two decades, during which time 
he has sponsored legal education programs on emerging 
issues in environmental insurance, as well as providing 
important updates on environmental insurance issues 
and developments to the Section membership; John L. 
Parker, in recognition of his service as Co-Chair of the 
Legislation Committee in sponsoring legislative-oriented 
programs, including the annual Legislative Forum, and in 
furnishing reports and updates for the Section’s member-
ship on critical governmental policy developments; and 
Jillian Kasow, in recognition of her service as Co-Chair 
of the Legislation Committee, in sponsoring legislative-

Hon. Maurice D. Hinchey 
In Memoriam

It is with sadness that we report 
the loss of Congressman Maurice D. 
Hinchey, 79, of Saugerties. He died 
peacefully Nov. 22, 2017, after a long 
battle with Frontotemporal Degenera-
tion, a rare neurological condition. 

A progressive Democrat who at-
tracted numerous Republican and 
Independent supporters, he was the 
first Democrat elected to the state Leg-
islature from Ulster County since 1912. 
Maurice later served in Congress for 
20 years, serving a seven-county dis-
trict. He won most of his elections with 
overwhelming majorities, becoming 
one of the most popular elected offi-
cials in the region, in large part because 
of his outstanding constituent work.

Maurice’s 38 years of public ser-
vice earned him a reputation as a tire-
less champion for working people. He 
was a dedicated fighter for economic 
fairness, women’s rights, renewable 
energy, and preserving the environ-
ment. He was a sponsor of many of the 
first laws protecting our water, air, and 
land. Governor Mario Cuomo once 
called him the “environmental con-
science of New York State.”

Serving 18 years in the Assem-
bly—14 years as Chair of the Envi-
ronmental Conservation Commit-
tee—Maurice became known for his 
investigative work of the infamous 
Love Canal. He later led a 10-year 
investigation into illegal dumping of 
hazardous waste by organized crime 
which brought convictions against 

more than 20 people. He was respon-
sible for the development of the first 
statewide system of Urban Cultural 
Parks and the creation of the Hudson 
Valley Greenway.

Maurice was elected to the U.S. 
House of Representatives in 1992, 
where he created the Hudson River 
Valley National Heritage Area, and 
provided the first funding for the 
Walkway Over the Hudson, both of 
which became important economic 
engines for the region. On the power-
ful House Appropriations Committee, 
Maurice advocated for smart economic 
development and brought millions of 
dollars into the district, creating jobs. 
Maurice was a leading opponent of 
hydraulic fracturing. 

Lou Alexander
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In Memoriam
Eugene Leff, Esq.John G. Nevius, Esq.

Eugene Leff, New York’s lead lawyer in the Love Ca-
nal case, died on April 12, 2018, as a result of amyotrophic 
lateral sclerosis. 

Love Canal is the symbol of an environmental con-
tamination catastrophe and the case helped prompt the 
environmental movement and the creation of the federal 
Superfund program. 

Gene was the assistant attorney general assigned to 
the case and he reached a record settlement for the state 
at the conclusion of a 14-year lawsuit. The chemical com-
pany responsible for the dumping of hazardous waste at 
the Niagara Falls neighborhood, agreed to pay $98 mil-
lion and to pay the cleanup costs and other expenses that 
eventually added up to millions more. 

In addition to representing the state in the Love Canal 
case, Gene headed the environmental bureau of the Attor-
ney General’s office. He litigated for the cleanup of PCBs 
and other contaminants from the Hudson River, and the 
remediation of petroleum that had leaked into Newtown 
Creek over decades. 

In his role as deputy state environmental conserva-
tion commissioner beginning in 2011, Gene drafted legis-
lation to safeguard the state against future environmental 
disaster. 

Eugene J. Leff was born on August 10, 1944, in Man-
hattan to Dr. Abraham Leff, a psychiatrist, and the former 
Rose Levy, a pharmacist. He grew up on Long Island and 
then in Wood-Ridge, N.J. He earned a bachelor’s degree 
in political science from Columbia College and a J.D. from 
Yale Law School. He also received a master’s degree in 
Russian and East European studies from Yale and sang 
with the Yale Russian Chorus. 

After receiving his law degree, Gene clerked for a 
federal judge and then joined a Wall Street firm whose 
clients included Johns Manville, the building-products 
manufacturer. 

He defended the company in asbestos injury cases. 
He left that position and joined the National Employment 
Law Project, which enforces workplace standards, and 
then joined the attorney general’s office.

Gene retired from the state in 2016. 

It is with much sadness that we report the passing of 
John G. Nevius. John died peacefully in Vermont on Au-
gust 12, 2017, of cancer. Beloved husband of Alison Hess, 
devoted father of Anne and Kathleen, and son of Mary 
Ellis (Peltz) Nevius and the late Garrett Winder Nevius. 

He is survived by sisters Nancy Bacon, Christy 
Nevius, and Mary Lansing. John was a direct descendant 
of 1652 Dutch settler Johannes Nevius, third Secretary of 
New Amsterdam, and a Trustee of the Holland Society 
of New York. He grew up in Farmington, CT and spent 
summers on Sutton Island, Maine. 

A hydrogeologist and civil engineer with degrees 
from the Universities of Connecticut and Pennsylvania, 
John loved the outdoors and worked for the U.S. Environ-
mental Protection Agency, receiving a National Excellence 
Award and a Bronze Medal, and becoming a licensed 
professional engineer. After earning a J.D. from Pace Uni-
versity, John joined Anderson Kill, P.C. in 1995 and was 
founding Chair of the firm’s Environmental Law Group. 

He lectured and wrote widely on insurance, policy-
holder advocacy, and technical matters, and was an ad-
junct professor at Pace Law School and popular mentor. 
John will be remembered for his integrity, intelligence, 
generosity, and quick wit. 

Donations can be made in John’s name to ACLU or 
Cranberry Isles Realty Trust, P.O. Box 4, Cranberry Isles, 
Maine 04625 (affordable housing to support year-round 
working families and sustain island community way of 
life). 
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In Memoriam during her teenage years. Over five years, Ms. Bonney 
exposed Meaghan to the human aspects of the profes-
sion, including the very personal troubles that attorneys 
are asked to help resolve. Meaghan loved the experience 
and continues to emulate Ms. Bonney in her practice as a 
service-driven attorney. 

Meaghan reports that she sincerely enjoys environ-
mental law and assured me that she is not yet bored! She 
stated: “Every day I have a new problem to resolve.” In 
her primary area of representation—contaminated sites—
she notes that “every site is different and the law changes 
constantly. Governmental interpretations and changing 
regulations are a challenge, and each case requires a spe-
cific and particular analysis and different approach.” 

Meaghan graduated from the Elisabeth Haub School 
of Law at Pace University with a Certificate in Environ-
mental Law and a Master of Science from Bard Center for 
Environmental Policy. As an adjunct professor at the State 
University of New York at Geneseo, she recently taught 
“Sociology of Law,” a constitutional law course that traces 
the sociological influences and consequences of the Bill of 
Rights. 

Meaghan is also developing into a leader among at-
torneys. Since 2014, she has served as a Vice-Chair for E-
Communications and Social Media of the Environmental 
Transactions and Brownfields Committee of the American 
Bar Association Section of Environment, Energy, and 
Resources, where she has organized the publication of 
monthly online legal news summaries on interesting and 
important developments in environmental transactions 
and brownfields law. She developed this program with 
colleagues to provide law students and other new attor-
neys an opportunity for leadership, professional growth, 
and writing. She believed that she could help to create 
a national community and assist other attorneys and 
law students seeking to improve their writing and build 
their online profiles. Meaghan also serves as the New 
York State Bar Association (NYSBA) Environmental and 
Energy Law (EELS) Social Media Task Force Chair, and 
is a member of the Education Committee of the Genesee 
Finger Lakes Chapter of the Air and Waste Management 
Association.

We expect great contributions from Meaghan, and I 
suspect she provides excellent service to her clients and 
firm. Finally, for those who (understandably) would like 
to spend time with Meaghan, her favorite meal is break-
fast. She prefers a cup of green tea with Ezekiel toast, 
eggs, and spinach. 

Keith Hirokawa

Our New Member 
spotlight this issue turns 
to Meaghan A. Colligan. 
Meaghan is an associ-
ate attorney with Knauf 
Shaw LLP, where she 
focuses her statewide 
litigation, transactional, 
and regulatory compli-
ance practice on envi-
ronmental and land use 
law. I spoke with her 
at length about her his-
tory, goals, and achieve-
ments. I can say without 
reservation that I was 
fortunate to have this 
conversation with her. 

Meaghan comes to the practice of law after a distin-
guished study of sociology with a focus on human rights. 
During her years teaching elementary school children as 
a Teach for America Corps member, she was exposed to 
the challenges suffered by her students during several 
natural disasters and the discovery of toxic contamination 
in a student’s neighborhood. These experiences led to an 
epiphany that a clean environment is an essential human 
right, and she committed herself to assisting communities 
through environmental law. 

Meaghan is a mission- and values-driven practitioner. 
Her mission is to provide a thoughtful, client-based ap-
proach to case management and business. She plans her 
case strategies by mapping issues and controversies over 
time, identifying how she will accomplish the clients’ 
goals through weekly and even daily actions. She ex-
udes a detail-oriented and strategic approach to problem 
solving. When I asked Meaghan about her approach to 
lawyering, she explained that she adheres to the lessons 
she learned from playing competitive sports: “If you out-
prepare the competition, you will likely win.” Her prepa-
ration insures progress in her clients’ cases and affords 
effective case tracking. Meaghan also strives to foster a 
strong team and network around her, and takes responsi-
bility to facilitate growth in others. She values direct com-
munication, gratitude, passion, and listening among her 
best qualities, which she identifies as the most important 
traits of a good leader. 

Meaghan attributes a great deal of her inspiration 
from her work at the law office of Jeanne Bonney, who 
initially brought her in to perform administrative duties 

New Member – Meaghan Colligan

Meaghan A. Colligan
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York City private school. John believes that encourag-
ing high school students to critically analyze important 
environmental public policy matters will instill in them 
both an enhanced ability to think through difficult and 
complex issues and a spirit of activism that will lead to a 
stronger and more determined environmental citizenry 
in the future. 

In addition, John has been a member of the Statewide 
Board of the New York League of Conservation Voters 
for almost 20 years. He is also on the Executive Commit-
tee of the Schenectady County Environmental Advisory 
Council, and is a member of the New York City Bar As-
sociation Environmental Law Committee.

Finally, John asked for the opportunity to put for-
ward three ideas of his for the Environmental and Energy 
Law Section. Because of limitations of space, they are 
presented in brief, bullet format:

 1.	 To the extent that his first choice, a practical skills 
pro bono component of CLE requirements, can-
not be easily implemented, John would like to see 
a Section task force organize an effort by which 
Section members become involved in community 
activities on environmental issues on a pro bono 
basis.

 2.	 John proposes, just as there is an ethics component 
of many Section CLE programs, that one segment 
of a Section CLE program in at least one meet-
ing every year focus on an Environmental Justice 
issue. Such program segments would deal with 
how laws, regulations, policies and/or projects 
are impacting Environmental Justice communities.

 3.	 John also suggests that the Section take on a proj-
ect where a course or multiple courses are devel-
oped for middle school and/or high school which 
introduce students to the considerations that go 
into environmental public policy development. 
Courses that are taught currently focus on envi-
ronmental science, but John believes that to really 
understand the way in which decisions are made 
in the environmental area, students need to be in-
troduced to broader factors and forces. 

Aaron Gershonowitz

For this issue, we 
have focused our Long-
Time Member profile 
on John Greenthal. 
John is a former Section 
Chair and a member of 
the Section’s Executive 
Committee. He played 
a significant role in the 
development of the Sec-
tion’s Diversity Plan, 
which has been updated 
and expanded and has 
contributed to ensuring 
greater opportunities 
for more people to have 
active roles in CLE pro-
grams and in Section 
leadership positions. John acknowledges that, despite 
progress, there remains much room for advancements 
and improvements in the Section’s diversity initiatives.

John’s practice in both government and the private 
sector has concentrated on the investigation and cleanup 
of contaminated properties. As an attorney at the Depart-
ment of Environmental Conservation, he played a key 
role in environmental enforcement. He was Regional At-
torney of Region 3 (the Mid-Hudson) from 1976 to 1979, 
before moving to Albany and eventually founding and 
serving as the first Director of the Division of Hazardous 
Waste Enforcement and of the Division of Environmental 
Enforcement. At that time, the state was developing its 
own enforcement programs, often independent of and 
ahead of the federal programs. John also chaired the 
Northeast Hazardous Waste Project, an 11-state organiza-
tion of enforcement officials. John moved from DEC to 
the firm now known as Nixon Peabody in 1987, where he 
currently holds the position of Senior Counsel.

John has been involved in volunteer teaching at the 
high school level for the past five years. He developed 
a course he named “Environmental Issues and Public 
Policy,” which seeks to have students explore issues of 
law, economics, community issues, and politics—along 
with science—in the context of specific, and usually con-
troversial, environmental topics. He currently teaches 
classes in an Environmental Science course at a New 

Long-Time Member—John Greenthal

John Greenthal
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“We are very proud that the Eileen has been selected 
to serve on the Committee on Character and Fitness. She 
has established a reputation as a distinguished and highly 
respected attorney. This selection shows how highly 
her peers think of her,” said Mark Elliott, co-chair of the 
firm’s Litigation Department.

At Phillips Nizer, Ms. Millett provides counsel to 
clients regarding environmental risks in complex environ-
mental enforcement proceedings, land use, environmental 
due diligence, remediation, brownfields, superfund, and 
hazardous waste, including OSHA audits. 

She also represents clients in administrative proceed-
ings, real estate transactions and environmental compli-
ance, and she advises clients in permit issues, adopting 
sustainable development policies and climate change 
initiatives.

Congratulations, Eileen.

The Justices of the Appellate Division of the Supreme 
Court, First Department, have appointed Phillips Nizer 
LLP Environmental and Real Estate Law partner Eileen D. 
Millett as an Examiner of the Character and Fitness appli-
cants for admission as attorneys.

In this prestigious assignment, Ms. Millett is on the 
committee that ensures that any person admitted to the 
bar “possesses the character and general fitness requisite 
for an attorney and counsellor-at-law.”

The appointment continues Ms. Millett’s distin-
guished career of public service. She was general counsel 
for 15 years at the Interstate Environmental Commission, 
formerly known as the Interstate Sanitation Commission. 
She also served as an assistant general counsel with the 
New York State Department of Environmental Conserva-
tion and as an assistant general counsel with the Environ-
mental Protection and Criminal Prosecution Bureaus of 
the New York State Department of Law.

Eileen Millett Appointed to the Committee  
of Character and Fitness

Students Win Environmental Law Writing Competition
Essays by Students in Professor Michael Gerrard’s Seminar on Climate Change 
Address Challenges Ranging From Fossil Fuels to Protection for Federal Lands

Five current and former Columbia Law students 
have earned top honors in a statewide essay competition 
designed to challenge law students to analyze environ-
mental issues of the day.

Anna Baxendale, ‘17 LL.M., won first prize in the 
2017 William R. Ginsberg Memorial Essay Contest for her 
essay, Fraud, Free Speech and Fossil Fuel: Lessons from Big 
Tobacco for Big Oil. It examines parallels between the con-
duct of ExxonMobil and tactics employed by the tobacco 
industry that led to the U.S. Government’s successful 
racketeering case against cigarette makers.

The win marks the fourth consecutive year that a 
student at Columbia Law School has finished first in the 
annual competition, which is sponsored by the Environ-
mental & Energy Law Section of the New York State Bar 
Association.

All five winners were students in Advanced Climate 
Change Law, a seminar taught by Michael Gerrard, An-
drew Sabin Professor of Professional Practice and direc-
tor of the Sabin Center for Climate Change Law. “We are 

in an era when environmental lawyers are more needed 
than ever, and Columbia is producing a steady stream of 
future leaders in this field, as evidenced by this string of 
essay contest winners,” Gerrard said.

The conduct of companies faced with climate-related 
risks “is an area of law and policy that is only grow-
ing in importance year after year, and this contest is a 
wonderful way to encourage students to research and 
write in this field,” said Baxendale, a U.K. lawyer who 
spent several years working in London before coming to 
Columbia. 

From Fossil Fuels to Federal Lands
“Having grown up in a community that is very 

environmentally aware, I was excited to have the op-
portunity to take a class with a leader like Professor 
Gerrard, who was an invaluable resource to me,” added 
Baxendale, who currently works in New York for the law 
firm Kirkland & Ellis.

Continued on page 24
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Joseph Margolies ‘18, who holds a bachelor’s degree 
in public policy, summa cum laude, from Princeton, tied 
for second-place honors with his essay, Fossil Fuel Extrac-
tion Bans: A Takings Analysis. The article examines wheth-
er regulatory takings could help move the U.S. away 
from its dependence on fossil fuels.

Margolies tied with Matthew Scarano ‘17, whose es-
say, Withholding Municipal Services to Facilitate Coastal Re-
treat: Legal Risks and Possibilities, presents a tool that local 
governments in the U.S. can use to address sea level rise. 
Previously, Scarano’s article won first place in a national 
student writing competition held by American Planning.

Christian Termyn ‘17, an associate in the energy, en-
vironment, and resources group at the law firm Perkins 
Coie in San Francisco, tied for third place in the competi-
tion with his essay, No Take Backs: Presidential Authority 
and Public Land Withdrawals. In his article, he argues that 
federal law bars presidents from withdrawing protec-
tions from lands designated by their predecessors for 
protection.

Termyn tied with classmate Lauren Packard ‘17, a 
legal fellow with the public rights division of the Cali-
fornia Department of Justice. Packard’s essay, Designing 
an International Liability Regime to Compensate Victims of 
Solar Radiation Management, offers recommendations for 
an international liability regime that would govern solar 
radiation management (SRM) to resolve disputes and 
compensate victims of SRM deployment.

While a CLS student, Packard, awarded the Alfred 
S. Forsythe Prize for excellence in environmental law, 
researched vehicular emissions regulations for Charles 
Sabel, the Maurice T. Moore Professor of Law. Work-

ing under the supervision of Gerrard and in the Law 
School’s Environmental Law Clinic, Packard also pub-
lished a note, Michigan: An Intrusive Inquiry into EPA’s 
Rulemaking Process. 

The competition honors William R. Ginsberg, a pro-
fessor of environmental law, advocate for the preserva-
tion of open space, and former New York City commis-
sioner of parks and recreation.

This article was reprinted with permission from Columbia 
Law School’s website. The essays can be accessed through links 
on the school’s site, www.law.columbia.edu/news/2017/11/en-
vironmental-writing-competition-award-winners. In addition, 
first place winner Anna Baxendale’s essay appears in this issue 
of The New York Environmental Lawyer.

Anna Baxendale ‘17 Matthew Scarano ‘17 Lauren Packard ‘17 Christian Termyn ‘17 Joseph Margolies ‘18

Writing Competition Winners
Continued from page 24

“The conduct of companies faced 
with climate-related risks ‘is an 

area of law and policy that is only 
growing in importance year after 

year, and this contest is a wonderful 
way to encourage students to 

research and write in this field.’”

— Anna Baxendale
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new efficiency targets by 2030, or their owners would face 
penalties.

In 2016, de Blasio signed an executive order reaffirm-
ing the city’s commitment to the Paris climate accord just 
days after Trump announced his intention to withdraw 
from it.  De Blasio directed city agencies to report by Sept. 
30 on their efforts to achieve reductions in carbon emis-
sions.

In August, 2017, the Urban Green Council, the Real 
Estate Board of New York and other groups made joint 
recommendations to improve energy efficiency of local 
buildings. This initiative could result in lower energy 
costs over time and create perhaps 17,000 “green jobs” as 
older structures are improved. But many owners likely 
will face big upfront costs to meet the new requirements. 
city officials said they intend to help owners afford en-
ergy upgrades through low-interest financing.

After Trump announced that he would pull the Unit-
ed States out of the Paris accord, numerous governors, 
mayors and businesses pledged to proceed with emis-
sions reductions. A group called Climate Mayors, with 
377 members, including de Blasio, committed to honoring 
the U.S. pledge.

To that end, de Blasio has overseen the conversion 
of nearly 72% of the city’s 250,000 street lamps from old, 
sodium vapor bulbs to LED bulbs. The city is on target to 
upgrade the rest of its lights, which do not include those 
on highways operated by the state, by the end of 2018. 
The bulbs last longer than the old lights and use half the 
energy, allowing for millions of dollars in savings. Los 
Angeles, Oahu and Phoenix are planning similar up-
grades. (Perhaps you could get your city/town to do the 
same.)

New Jersey will require much steeper reductions 
in GHG emissions to reach its goal of lower carbon pol-
lution (1990 levels by 2050). A decade after New Jersey 
enacted the Global Warming Response Act, the state lacks 
a detailed and comprehensive strategy to achieve its goal 
and is unlikely to it.

Major steps are needed, and are entirely possible, to 
curb GHG emissions by 80 percent in New Jersey, which 

The essential point I’ve been making is that great 
progress is being made in the collective global effort to 
slow Climate Change (CC), but we are fast running out of 
time. We need a greater sense of urgency. 
We absolutely must work toward a future 
of zero carbon emissions. It is entirely 
possible to move to renewable energy. We 
just need the collective will to push for it 
and push hard.

My co-chair of the NYSBA EELS Global Climate 
Change Committee, Kevin Healy, recently moderated a 
panel on Climate Change. A representative from Pfizer 
Pharmaceuticals displayed a graph showing the com-
pany’s GHG emissions steadily decreasing from millions 
of somethings (his graph didn’t specify) down to just 
one million by 2050. That’s the right trend but the wrong 
stopping point and indeed it misses the point. The graph 
needs to extend to 2100 and it needs to descend to zero. 
That’s the essential idea that needs to be promoted within 
the company and at large.

Immediate changes are necessary across the board in 
electricity generation, heating and cooling buildings, in-
cluding our own homes, powering industry and in trans-
portation. To have a chance of limiting global temperature 
increases to below 2 degrees C, the International Energy 
Agency and International Renewable Energy Agency 
suggest that global energy-related carbon emissions must 
peak by 2020 and fall by more than 70 percent in the next 
35 years. This requires that we triple the annual rate of 
energy efficiency improvement, retrofit the entire build-
ing stock, generate 95 percent of electricity from low-
carbon sources by 2050 and shift almost entirely towards 
electric cars.  We can do this.

As noted (Blog 3), New York City has a plan 
(plaNYC) to reduce GHG emissions by 80 percent by 
2050. Mayor Bill de Blasio intends to force thousands of 
aging buildings to become more energy efficient, a first-
of-its-kind initiative intended to make the city a national 
leader in reducing GHG emissions.

The initiative would mandate that owners of existing 
buildings larger than 25,000 square feet invest in more 
efficient heating and cooling systems, insulation and hot-
water heaters.

If approved by the City Council, the requirements 
would apply to about 14,500 private and municipal build-
ings, which account for nearly a quarter of the City’s 
emissions. Most buildings would need to comply with 

It’s Possible to Move to Renewable Energy
By Carl R. Howard

Carl R. Howard is the Co-chair of the Section’s Global Climate 
Change Committee. The views expressed are entirely the author’s. The 
three articles in this section were originally posted in the Global Cli-
mate Change Blog of the Environmental and Energy Law Section Com-
munity at www.nysba.org/eelscommunity.

Global Climate Change Blog

4
Posted 

10/5/17
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The impacts of this warming are being felt in the US. 
The recent hurricanes that devastated Houston, Florida 
and Caribbean islands including Puerto Rico, likely were 
the predicted result of warmer water than usual in the At-
lantic. Similarly, the wildfires out west are the predicted 
result of dried-out forests and vegetation.

During the summer of 2017, tens of thousands of 
wildfires burned in California, Colorado, Idaho, Montana, 
Nevada, Oregon, Utah, Washington and Wyoming. Fire 
suppression costs for the fiscal year topped $2 billion, 
making 2017 the most expensive year on record.  Fires 
have burned about 8 million acres, or about 2.5 million 
more acres than in an average year.

At this point it is not hard to predict the future, be-
cause it’s here. We’re going to have more of what we’ve 
been having. Only worse, because we keep pouring gas 
on the proverbial and literal fire in the form of CO2.

Over the past 10,000 years, during the rise of human 
civilization, the climate has been relatively stable. Hu-
man civilization depends on this stability.  Our future will 
be determined by the laws of chemistry and physics: we 
know that temperature increases lag behind CO2 emis-
sions, a crucial fraction of which can persist in the atmo-
sphere for thousands of years. Similarly, sea level rise 
(SLR) lags well behind temperature increases. The result 
is that the world’s oceans will continue rising for thou-
sands of years even after temperatures stabilize.

The current SLR is about 1.2 inches per decade, con-
siderably faster than 50 years ago, and may well increase 
to several inches per decade in a century. This accelera-
tion may be under way as we may be seeing the early 
stages of irreversible glacial collapse in Greenland and 
Antarctica. If you want to see dramatic footage of how 
life as we know it is currently being threatened, see An 
Inconvenient Sequel, Al Gore’s new film. We may think of 
glacial melt as being a slow drip of fresh water into the 
sea, but the fact is that enormous torrential flows of gla-
cial melt are pouring into the sea, and not only that, such 
flows reach bedrock and lubricate the slide of giant ice 
sheets into the sea, which will dramatically add to SLR. 
This is happening. Go see for yourself.

The geological record reveals that historic SLR may 
have occurred at rates of one foot per decade for centu-
ries. Nothing remotely like that has occurred in recorded 
human history. Yet having happened before, and given 
current GHG emissions trends, we may well see such rap-
id rates, or higher, again. Further, such steadily accelerat-
ing SLR is possible and can become unstoppable for mil-
lennia because inertia in the climate system is enormous; 
SLR could reach, far in the future, 80 to 170 feet. But the 
realization that such rise is inevitable could come much 
sooner, within our lifetimes certainly.

To understand the earth’s temperature sensitivity, 
note that a temperature increase of 7 to 12.6 degrees F (4 

will require a 76 percent reduction from its current pol-
lution levels. What is needed is public pressure to drive 
political will.

New Jersey can and should develop offshore wind 
capacity along its coast; mandate targeted reductions in 
energy use; and rejoin the Regional Greenhouse Gas Ini-
tiative, a multistate effort to curb global warming pollu-
tion from power plants.

Offshore wind could provide up to 40 percent of the 
state’s electricity, but the next administration must rectify 
Christie’s failure to develop a fiscal mechanism to pay for 
the power generated by wind turbines.

The state can and should enact an energy-efficiency 
portfolio standard requiring utilities to achieve mandated 
reductions in gas and electricity delivered to customers. 
While two gas utilities have voluntarily initiated such 
programs, the state Board of Public Utilities (PUB) has 
balked at a statewide program.

Some states, like California and Minnesota, are trying 
to put a price on carbon pollution as a way of encourag-
ing less harmful ways of creating electricity or transport-
ing people.

In New Jersey, the transportation sector is the largest 
source of GHG emissions (44.2 percent), much larger than 
the power sector (20 percent). Policy options exist that 
would increase the efficiency of vehicles or promote zero-
emission vehicles, like electric cars, through rebates and 
incentives to install charging stations. Both the Legislature 
and the BPU are looking into it but are hesitant to make 
significant changes absent clear public demand. Other op-
tions in this sector include reducing vehicle miles traveled 
due to mass transit, smart growth, and other policies.

New Jersey’s reliance on renewable energy has yet to 
win final approval in the Legislature. One proposed bill 
would require 80 percent of the State’s electricity be pro-
duced from renewable technologies like solar and wind.

New Jersey’s emission profile differs from other 
states in that there is less pollution from the power sec-
tor because of its reliance on nuclear energy (43 percent 
of generated electricity) (I’ll explain why nuclear power 
is unaffordable and dangerous in another blog). Mobile 
emissions and fossil fuels used primarily to heat homes 
and businesses, account for the greatest share of emissions 
in New Jersey.

For those keeping score at home, globally speaking, 
both August and the season (June, July and August) each 
were the third warmest on record. August 2017 was 1.49 
degrees F above the 20th-century average of 60.1 degrees 
F. This was the third highest in the 1880-2017 record, 
behind 2016 (highest) and 2015 (second highest). This 
marks the 41st consecutive August and 392nd consecutive 
month with global temperatures at least nominally above 
average.
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to 7 degrees C) is what separates today’s “ideal climate” 
from the dramatic conditions of the last Ice Age, which 
peaked about 26,000 years ago.  At the height of the last 
Ice Age, ice sheets covered much of the northern hemi-
sphere and covered parts of North America, including 
New York City, to a depth of a mile or more. We are on a 
course leading to such catastrophic change.

Before the industrial revolution, concentrations of car-
bon dioxide in the atmosphere had been steady at around 
260 to 280 parts per million for thousands of years. By the 
Spring of 2017 we passed 410 parts per million and de-
spite gains in renewable energy generation, CO2 concen-
trations continue to steadily increase. As carbon dioxide 
accumulates in the atmosphere, 20 percent or more of the 
CO2 in the air today is expected to remain in the atmo-
sphere until 3000, we will continue to see more of what 
we are currently experiencing: warmer temperatures, 
more frequent and more destructive and deadly storms, 
more glacial melt and SLR, more drought, disease and 
wildfires, reduced crop yields, more environmental refu-
gees and climatic and political instability and conflict.

The important point here is the existence of massive 
inertia in the climate system, such that changes in temper-
ature and SLR will continue long past the year 2100 based 
on emissions already in the atmosphere. To keep things 
from deteriorating past the point of no redemption, swift 
and significant changes are essential.

California is a leader in combating CC. The single 
biggest step the U.S. has taken to combat the effects of 
CC is the adoption of standards under the Obama admin-
istration that mandate deep cuts in emissions from the 
190 million passenger cars on America’s roads. Together, 
those vehicles regularly emit more earth-warming gases 
than the country’s power plants.

But the major automakers have recently requested 
EPA to open a review of those standards. This may well 
be a prelude to a loosening of those targets.

California, however, has the unique authority to write 
its own air pollution rules. Twelve other states follow 
California’s standards, which gives CA great influence. 
Whether or not CA can stick to the stricter standards will 
determine whether as much as six billion metric tons of 
GHG emissions and a savings to consumers of more than 
$1 trillion at the pump over the lifetime of the cars, can be 
preserved.

When Congress established EPA in 1970 and passed 
the Clean Air Act later that year, California was granted 
a waiver to adhere to air pollution rules it had already 
promulgated. Automakers had supported Obama’s initia-
tive to harmonize a mishmash of GHG emissions and fuel 
economy standards set by EPA, the National Highway 
Traffic Safety Administration (NHTSA) and the California 
Air Resources Board (CARB). Having taken almost $80 

billion in bailout money, General Motors and Chrysler, 
especially, were in no position to resist.

But now the automakers see an opportunity to roll 
back their commitments. They are currently required to 
progressively raise the fuel economy of their cars to an 
average of 54.5 mpg by 2025, nearly double the average in 
2012. That is about 36 miles per gallon in real-world driv-
ing and would require automakers to speed the develop-
ment of hybrid and electric cars, and to improve the fuel 
efficiency of their conventional fleets. Automakers argued 
that meeting that target would be prohibitively costly, 
forcing them to raise car prices or to make more battery-
powered vehicles than Americans want to buy.

In a compromise, the automakers agreed to the pro-
gram provided that the standards for the later years, 
2022-25 would be subject to a midterm review. That re-
view was under way when Trump won the presidency in 
late 2016. The day after his electoral victory, the Auto Alli-
ance urged Trump to rework the standards.

The Obama administration then cut short the review 
and finalized the rules, calling them “feasible, practical 
and appropriate,” just before leaving office. The automak-
ers responded by writing to EPA requesting that it over-
turn Obama’s 11th-hour decision. Pruitt’s EPA reversed 
Obama’s decision and called for comments on standards 
for model years 2021-25, thereby widening the review’s 
scope. The NHTSA, which focuses mostly on auto safety, 
not emissions, is expected to lead the review.

“We’re going to work on the CAFE standards so you 
can make cars in America again,” Trump said in a speech 
in Detroit this year, referring to the Corporate Average 
Fuel Economy standards, which were first put in place in 
1975.

But automakers need CARB on board. If CARB does 
not sign on to the reopened review, the automakers face 
the prospect of separate rules for California and its fol-
lower states, a coalition that covers more than 130 million 
residents and more than a third of the vehicle market in 
the United States.

CARB engineers helped expose Volkswagen’s diesel 
emissions cheating, a scandal that affected about 600,000 
cars in the United States and emitted huge amounts of 
pollutants, including CO2, into the air.

Just as market forces are trumping Trump’s promise 
to bring back coal, so too may market forces eventually 
render the CAFE fight moot. GM recently announced that 
at some unspecified time it will cease producing gas and 
diesel vehicles, producing instead all-electric, zero-emis-
sion vehicles. It will start with two fully electric models 
in 2018, then at least 18 more by 2023. The new all-electric 
models will be a mix of battery electric cars and fuel cell-
powered vehicles.
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If you remember the film Who Killed the Electric Car? 
you will recall that it was GM. GM experimented with 
battery power in the EV-1, only to recall the two-seater 
from its owners, crush them all, and pile the carcasses in 
a junkyard. Early in the 21st century, while Toyota was 
making hybrids popular with the Prius, GM was pushing 
Hummers.

Over the past decade, the Detroit giant seems to have 
changed course. First came the hybrid electric Chevy 
Volt. Then came GMs coup, the Chevy Bolt, the 200-mile, 
$30,000 electric car that preceded Tesla’s Model 3. Now 
GM is seriously pursuing semi-autonomous and fully 
driverless cars and is hoping to eliminate vehicle pollu-
tion, congestion, and traffic deaths.

Much has been said about the inherent tension be-
tween environmental protection and economic growth. 
As the growth in the solar and wind energy sectors 
demonstrates, it is possible to achieve both. But choices 
must be made and there will be winners and losers. The 
market will dictate to a point and that is happening with 
regard to coal (losing) and renewables (winning). Still, 
growth at all costs is ultimately detrimental to us all and 
the election of Trump proves that “it’s [still] the economy, 
stupid,” especially jobs. We live in the short term while 
we must plan for the long-term, and that is proving to be 
very tricky. More education as to the peril we face from 
altering our climate is essential to increasing the pace of 
change. (More on the politics of Climate Change policy 
in later blogs.) Politicians will only push for change if we 
push them. We need to push and we need to know what 
we’re talking about. Please see the books, references and 
links I’ve including in my Blogs. 

That is our ammunition.

In recent months, Volvo, Aston Martin, and Jaguar 
Land Rover have announced similar moves. GM’s dec-
laration, though, is particularly noteworthy because it is 
among the largest automakers on the planet. It sold 10 
million cars last year, ranging from pickups to SUVs to 
urban runabouts.

Trump may be moving to roll back fuel efficiency re-
quirements in the U.S., but the rest of the world is moving 
toward a new, electric, age. The Netherlands and Nor-
way said they plan to ban the sale of gas and diesel cars 
in the coming decades and Britain and France proposed 
to end the sale of new gasoline and diesel cars by 2040. 
Volvo recently said that the models it introduces starting 
in 2019 will be either hybrids or powered solely by bat-
teries. China, the world’s largest car market, and India, a 
potentially huge market, both plan to leave behind fossil 
fuel cars as well. These are essential, positive, steps. Now 
we have to get rid of our “old” cars, and especially SUVs, 
and buy EVs.

The developing world represents enormous opportu-
nities and challenges. GM intends to grab as large a slice 
of the Chinese market as possible. It has already planned 
to launch 10 electric or hybrid electric cars there by 
2020. This summer, it started selling a two-seat EV there 
($5,300). In 2016, GM sold more cars in China (3.6 million) 
than it did in the U.S. (3 million).

It is imperative that the developed world enable the 
growth of developing countries based on renewable fuels 
and not carbon-based fuels. Selling EVs in the developing 
world will only take us so far. Under the Paris accord the 
developed nations agreed to assist in the transfer of tech-
nology and cash to developing countries. The developed 
countries have been woefully inadequate in this area.

As Planet Warms, Expect More Powerful Storms
By Carl R. Howard

The record-shattering hurricanes that destroyed 
Caribbean Islands, including much of Puerto Rico, as 
well as Houston and Florida, were well 
publicized, but did you know that Ireland 
too was pummeled by a hurricane? Winds 
hitting Fastnet Island were recorded at 
119 mph; on the mainland widespread 
damage, flooding and power outages 
occurred, and at least two deaths have 
been reported from trees falling on cars. The hurricane 
Ophelia reached Category 3 status and, in keeping with 
the prior hurricanes, was made possible in large part, 
by unusually warm ocean temperatures that were 1 – 
2°C (1.8 – 3.6°F) above average. As the planet continues 
to warm due to the effects of human-caused global 
warming, we should expect to see more hurricanes 

maintaining their strength far to the north, allowing them 
to impact Europe.

The surreal experience of a hurricane-like storm in 
Ireland was made even more strange by being preceded 
by an eerie sunrise that brought a hazy, orange sky 
across much of Ireland and Britain. The orange light 
was filtering through a thick layer of Saharan dust that 
had been transported to the north by the trough of low 
pressure that steered Ophelia northwards. Adding to the 
haze was smoke from wildfires in Portugal and Spain that 
killed at least 32 people over the weekend.

Sixty-four people died in a wildfire in Portugal in 
June, and the country has declared a state of emergency 
in the northern region. “We are facing new (weather) 
conditions” due to climate change, Portuguese Interior 
Minister Constanca Urbano de Sousa said; she also 
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This is not the first time such an event has occurred. 
In 2013 the same colony which numbered 20,196 pairs at 
the time failed to produce a single chick.

Heavy sea ice, combined with unusually warm 
weather and rain, followed by a rapid drop in 
temperature, resulted in many chicks becoming 
saturated and freezing to death. Antarctica as a whole 
has experienced a record low amount of summer sea 
ice but the area around the penguin colony has been an 
exception.

Speaking of starvation, something that millions of 
people, and animals, must struggle with globally, Oct 16 
was World Food Day. Pope Francis received a standing 
ovation after his speech during which he called the 
link between climate change and hunger undeniable. 
The Pope called on governments around the world to 
acknowledge that climate change and migration were 
leading to increases in world hunger. “We are called to 
propose a change in lifestyle and the use of resources,” 
Francis told the audience. “We cannot make do by saying 
‘someone else will do it.’”

A recent UN report stated that for the first time in 
over a century, the number of chronically hungry people 
increased, rising by 38 million people between 2015 
and 2016. The UN report noted that 815 million people 
suffered from chronic hunger in 2016, comprising about 
11 percent of the world’s population.

At the heart of this rise are climate change and 
human conflict, both of which drive food insecurity in 
poverty-stricken communities around the globe.

In a visceral reminder to world leaders on just how 
devastating the effects of climate change and conflict 
induced migration can be, Francis unveiled a marble 
statue of three-year old Alan Kurdi, a Syrian-Kurdish 
migrant who was found dead on the shores of Greece in 
2015. The statue depicts an angel wailing above the boy’s 
corpse. The Vatican said the piece represents the tragedy 
of human migration.

Around the world, social and political instability 
are on the rise. Since 2010, state-based conflict has 
increased by 60 percent and armed conflict within 
countries has increased by 125 percent. More than half 
of the food-insecure people identified in the UN report 
(489 million out of 815 million) live in countries with 
ongoing violence. More than three-quarters of the world’s 

referenced the fires in California. “In an era of climate 
change, such disasters are becoming reality all over the 
world.” Historic fires have burned much of the Amazon 
as well.

With the fire season still ongoing, Brazil has seen 
208,278 fires, putting 2017 on track to beat 2004’s record 
270,295 fires. While drought (likely exacerbated by 
climate change) worsens the fires, experts say that nearly 
every blaze is human-caused.

The Amazon forest areas seeing the most wildfires 
have also seen rapid change in recent years, with high 
levels of deforestation, and especially forest degradation, 
as loggers, cattle ranchers, agribusiness and dam builders 
move in.

Scientists warn of a dangerous synergy: forest 
degradation is turning the Amazon from carbon sink 
to carbon source in some dry years, while globally, 
humanity’s carbon emissions are worsening drought and 
fires. Brazil’s push for Amazon agribusiness deepens 
the problem. Researchers warn that mega-fires could be 
coming unless trends are reversed.

Europe may see an increase in hurricanes as scientists 
are observing the predicted poleward migration in 
both the Northern and the Southern hemispheres of 
intensifying tropical cyclones. This is likely a consequence 
of human-caused global warming, including altered 
oceanic currents and warmer seas.

Ophelia was an extremely unusual storm and it 
broke some of the graphical displays used to view the 
forecasted storm at the National Hurricane Center. 
Scientists never planned for the possibility that an 
Atlantic hurricane or its identifiable remnants could make 
it so far to the northeast. As noted in Blog 4, we no longer 
live on Earth, we now live on Eaarth where everything 
climate-related is different and potentially dangerous and 
disruptive.

Further evidence that climate change is having a 
devastating impact at the poles was observed by French 
scientists studying Adelie penguins on Antarctica. 
Thousands of Adélie penguin chicks in Terre Adélie died 
of starvation due to unusually thick sea ice that forced 
their parents to travel an extra 100 kilometers (62 miles) 
to find food. The colony of over 18,000 pairs of Adélie 
penguins suffered a “catastrophic breeding failure” with 
only two chicks surviving.

“September 2017 was the planet’s fourth warmest September  
since record keeping began in 1880. The only warmer  

Septembers came during 2015, 2016 and 2014.”
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Each of the first eight months of 2017 has ranked 
among the top four warmest months on record, giving 
2017 the second highest January–September temperature 
in the 138-year record: 0.78°C (1.57°F) above the 20th-
century average. This is behind the record year of 2016 
by 0.13°C (0.24°F). This near-record warmth in 2017 is 
especially remarkable given the lack of an El Niño event 
this year. Global temperatures tend to be warmer during 
El Niño years, when the ocean releases more heat to the 
atmosphere. However, 2017 is almost certain to be the 
planet’s warmest year on record that lacks any influence 
from El Niño, and Earth’s four warmest years of the last 
century-plus are likely to be 2016, 2017, 2015 and 2014.

Two Category 5 Atlantic hurricanes caused billion-
dollar weather disasters last month: Hurricane Irma and 
Hurricane Maria. Through the end of September, Earth 
had 21 billion-dollar weather events for the year, which is 
now a typical number for this point in the year. The year 
that ended with the most billion-dollar weather disasters 
in records going back to 1990 was 2013, with 41; that year 
had 33 billion-dollar disasters by the end of September. 
Last year, there were 28 billion-dollar weather disasters 
by the end of September; that year ended up with 31 such 
disasters. (Additional data on some of this year’s billion-
dollar weather disasters through the end of September is 
at the end of this Blog.)

As for good news on renewable energy: capturing 
just 2 percent of the wind would solve the planet’s energy 
needs. Britain is the windiest country in Europe so it is at 
the forefront of this green revolution. Last month, the cost 
of renewable energy dropped dramatically to undercut 
by almost half the government’s projections for 2025. 
At £57.50 per megawatt-hour (MWh), it is far cheaper 
than the state-backed price of £92.50 awarded in 2016 to 
Hinkley nuclear power station.

Since the government ruled out new onshore 
windfarms in England energy companies have been 
forced offshore making the UK the world’s offshore 
energy leader. Allowed to develop beyond the vision 
of land-dwellers who see windfarms as a blot on the 
countryside, the turbines have grown steadily larger, as 
have the farms to which they belong. Dong’s Hornsea 
Project Two will span 480 sq km.

One reason for the falling cost of wind energy is 
that the growing diameter of the blades. A turbine 
commissioned in 2002 swept 80 metres; in 2005, that 
figure rose to 90 metres; in 2011, it was 120 metres. By 
2020, it will be 180 metres.

Of course, the supply chain has improved, and there 
have been engineering refinements. But put baldly, wind 
energy costs less, and will go on costing less, because the 
turbines are growing taller and the blades longer. The 
manufacturers of these machines are in a race to produce 
the largest.

chronically malnourished children (122 million of 155 
million) live in conflict-affected regions.

At the same time, these regions are experiencing 
increasingly powerful storms, more frequent and 
persistent drought and more variable rainfall associated 
with global climate change. These trends are not 
unrelated. Conflict-torn communities are more vulnerable 
to climate-related disasters, and crop or livestock failure 
due to climate contribute to social unrest.

War hits farmers especially hard. Conflict can evict 
them from their land, destroy crops and livestock, prevent 
them from acquiring seed and fertilizer or selling their 
produce, restrict their access to water and forage, and 
disrupt planting or harvest cycles. Many conflicts occur 
in rural areas characterized by small holder agriculture 
or pastoralism. These small-scale farmers are some of the 
most vulnerable people on the planet. Supporting them 
is one of the UN’s key strategies for reaching its food 
security targets.

Without other options to feed themselves, farmers 
and pastoralists in crisis may be forced to leave their land 
and communities. Migration is one of the most visible 
coping mechanisms for rural populations who face 
conflict or climate-related disasters.

Globally, the number of refugees and internally 
displaced persons doubled between 2007 and 2016. Of the 
estimated 64 million people who are currently displaced, 
more than 15 million are linked to one of the world’s most 
severe conflict-related food crises in Syria, Yemen, Iraq, 
South Sudan, Nigeria or Somalia.

Displacement due to climate disasters also feeds 
conflict. Drought-induced migration in Syria, for 
example, has been linked to the conflict there, and many 
militants in Nigeria have been identified as farmers 
displaced by drought.

Before transferring to the Good News section of 
the Blog, here is some data on global weirding weather 
(courtesy of National Oceanic and Atmospheric 
Administration’s (NOAA) National Centers for 
Environmental Information(NCEI):  

September 2017 was the planet’s fourth warmest 
September since record keeping began in 1880. The only 
warmer Septembers came during 2015, 2016 and 2014.

Global ocean temperatures last month were the 
fourth warmest on record for any September, and global 
land temperatures were the third warmest on record. 
Record warmth was observed across parts of central 
and southern Africa, southern Asia and scattered across 
the western, northern, and southern Pacific Ocean, the 
Atlantic Ocean (off the southeastern coast of South 
America), the Norwegian Sea, Greenland Sea and Barents 
Sea, and across parts of the Indian Ocean. 
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the Mad War on Energy.” Her co-author, economist 
Stephen Moore, founded the Club for Growth, the 
political action group that weaponized the primary 
process to successfully move the Republican party to the 
right over the past two decades.

“An invisible, harmless trace gas in the Earth’s 
atmosphere, CO2 is a plant food,” White said last year in 
a Q&A with the Orlando Sentinel.

In her 2014 monograph, “Fossil Fuels: The Moral 
Case,” she wrote: “Humanity’s use of fossil fuels has 
released whole populations from abject poverty.”  She has 
also promoted tactics for undermining the Endangered 
Species Act, claiming its protections for endangered 
wildlife imperil prosperity.

Trump announced his nomination of Barry Myers, 
the CEO of private weather company AccuWeather, 
to lead the U.S. National Oceanic and Atmospheric 
Administration (NOAA), the country’s foremost scientific 
agency for oceanic and climate research. Mr. Myers has 
potential conflicts of interest, especially his support of a 
highly criticized bill that would shift taxpayer-funded 
National Weather Service data to for-profit companies 
(such as AccuWeather).

AccuWeather’s business model takes NOAA data 
and products on weather, developed with taxpayer 
dollars, and delivers them to the public for a fee. Myers 
has been a strong advocate against NOAA having the 
capability to provide such products directly to the public, 
hence the rather boring form of NOAA forecasts which 
is interpreted and commoditized by companies like 
AccuWeather.

AccuWeather has been active in efforts to undercut 
the role of NOAA. In 2005, AccuWeather, under the 
leadership of Myers’ brother Dr. Joel Myers, worked 
with Senator Rick Santorum on a bill to severely restrict 
the National Weather Service’s ability to provide 
weather forecasts to the public. The company donated 
to Santorum’s then Senate campaign and has been vocal 
about their interest in downsizing NOAA in the interest 
of privatizing weather forecasting.

Sen. Bill Nelson (D-FL), who now serves as the 
ranking member of the Senate Commerce Committee, 
successfully blocked the bill from consideration.

“We’ve had ten hurricanes in ten weeks, I want to 
make absolutely sure any NOAA administrator will put 
the public first in delivering freely available weather 
forecasts,” Nelson said. “We can’t afford to have someone 
in this position that might be tempted to feather their 
own nest by privatizing the National Weather Service.”

 NOAA has other crucial roles besides issuing daily 
forecasts. The agency produces important climate change 
research and manages the nation’s fisheries.

There are technical challenges, too, such as the 
difficulty of storing the energy captured. Batteries for 
this purpose—such as the E.ON facility that opened in 
Sheffield last week—are still developing and are crucial 
to securing the supply, making it reliable. But still, the 
possibilities are immense.

Large turbines on the ocean offer certain advantages, 
but other opportunities are higher up. Wind turbines on 
kites are in research and development. The jet stream, 
for Caldeira, is the largest, most concentrated renewable 
energy source on the planet, 20 times as potent in every 
square metre as direct sunlight in the middle of the day.

As I’ve noted, the transportation sector is a major 
contributor to GHG emissions, and individually, we all 
emit CO2 when we drive our cars. In Norway, 37 percent 
of its new cars are electric. They expect it to be 100 percent 
in just eight years (by 2025).

In December, the country hit 100,000 zero-emission 
EVs on the road, and they are projected to quadruple to 
400,000 by 2020. These numbers are especially remarkable 
for a country of only 5.2 million people. Over five percent 
of all of Norway’s cars are EVs, up from one percent two 
years ago. EVs may win on straight economics then, but 
the country, and others, has been considering outright 
bans.

The electric vehicle revolution is at a tipping point. 
Battery prices have been dropping much faster than 
predicted. China launched a massive scale up in both 
batteries and EVs in recent years. EV sales have been 
soaring worldwide. By 2025, more than 37 million fully 
electric vehicles are expected to be on the road globally, 
and those EVs will be cost competitive without subsidies.

No wonder every country is racing to be the EV 
leader, or, rather, every country but one. Trump is 
committed to killing domestic climate action responses 
and slashing federal clean energy funding. He continues 
to favor the enemies of EVs, such as Big Oil and Russia/
Vladimir Putin. If Trump keeps his campaign pledge to 
promote oil rather than clear air, U.S. workers could miss 
out on one of the biggest new job-creating industries of 
the next quarter century.

Lastly, Trump recently made three hires you should 
know about.

Kathleen Hartnett White was placed at the head 
of the Council on Environmental Quality. She is an 
unabashed defender of fossil fuels who has argued 
against the endangerment finding and the utility of the 
Endangered Species Act. If confirmed to head the CEQ, 
she would be coordinating environmental efforts across 
all federal agencies.

She has decried regulation of carbon dioxide, which 
she calls “the gas of life,” and co-authored last year’s 
paean to the fracking boom, “Fueling Freedom: Exposing 
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Flooding, China, 6/22 – 7/5, $7.5 billion, 141 killed

Flooding, China, 7/13 – 7/17, $4.5 billion, 20 killed

Flooding, Peru, 1/1 – 4/1, $3.1 billion, 120 killed

Severe Weather, Rockies, Plains, U.S., 5/8 – 5/11, $2.6 
billion, 0 killed

Drought, China, 5/1 – 8/31, $2.5 billion, 0 killed

Tropical Cyclone Debbie, Australia, 3/27 – 4/5, $2.4 
billion, 14 killed

Drought, Italy, 1/1 – 7/31, $2.3 billion, 0 killed

Severe Weather, Plains, Southeast, Midwest U.S., 3/26 
– 3/28, $2.3 billion, 0 killed

Severe Weather, Midwest, Plains, Southeast MS Valley 
U.S., 4/28 – 5/01, $2.0 billion, 20 killed

Drought, Somalia, Ethiopia, Kenya, 1/1 – 3/31, $1.9 
billion, hundreds killed

Tropical Storm Nanmadol, Japan, 7/4 – 7/6, $1.0 
billion, 37 killed

Winter Weather, Plains, Midwest, Southeast, 
Northeast U.S., 3/13 – 3/15, $1.0 billion, 11 killed

Arctic sea ice extent during September 2017 was the 
seventh lowest in the 38-year satellite record. The 
record-low extent years were 2012 and 2007. The 
five lowest Arctic sea ice extents were measured in 
September 2012, 2007, 2016, 2011 and 2015.

	 Sea ice surrounding Antarctica had the second 
lowest extent on record in September 2017 and has 
been at record- to near-record lows since Septem-
ber 2016.

Notable Global Heat and Cold Marks Set for 
September 2017

Hottest temperature in the Northern Hemisphere: 
50.3°C (122.5°F) at Mitribah, Kuwait, Sept. 3

Coldest temperature in the Northern Hemisphere: 
-37.0°C (-27.2°F) at Summit, Greenland, Sept. 3

Hottest temperature in the Southern Hemisphere: 
42.8°C (109.0°F) at Birdsville, Australia, Sept. 27

Coldest temperature in the Southern Hemisphere: 
-78.3°C (-108.9°F) at Concordia, Antarctica, Sept. 2

Major Weather Stations That Set (Not Tied) New All-
Time Heat or Cold Records in September 2017:

	 So far in 2017, 168 major weather stations have set 
records for the all-time highest temperature ever 
measured and 17 have set records for the all-time 
lowest temperature ever measured. Here are some 
of the records for September 2017:

Trump’s 2018 budget proposal cuts NOAA’s budget 
by 17 percent to $4.8 billion, including cutting $230 
million for grant and education programs. Cutting basic 
research into the oceans, atmosphere, and climate, the 
taxpayer-funded research done by NOAA and NWS, 
will lead to less reliable weather modeling by private 
firms like AccuWeather as well as federal models like the 
Global Forecast System.

Trump placed Drue Pearce as the acting administrator 
for the Pipeline and Hazardous Materials Safety 
Administration (PHMSA), an agency in the Department 
of Transportation responsible for ensuring oil and gas 
pipeline integrity. However, she is also associated with a 
company specializing in the sale of oil spill equipment. 
At the time of the appointment the Administration had 
yet to nominate an administrator for the agency, so Pearce 
became the acting administrator.

Business records filed in the state of Alaska show that 
since 2009 Pearce and her husband, Michael F. Williams, 
have owned Spill Shield Inc., an Anchorage-based 
company selling equipment for oil spill responses. Mr. 
Williams is a former oil executive who worked at BP for 
many years.

Both Pearce and Williams are also registered in 
Alaska as owning Cloverland LLC, which shares the same 
Anchorage address as Spill Shield. Company records 
for Cloverland indicate it is involved in the “sale of 
environmental response equipment.”

Government ethics rules define a personal financial 
interest as instances in which a government employee’s 
immediate family members—including spouses—receive 
financial gain that may compromise the employee’s 
service of the public interest.

Jeff Hauser, executive director of the Revolving Door 
Project at the Center for Economic and Policy Research, 
said that Pearce’s situation raises serious red flags.

“It’s important and disturbing to learn that a senior 
Trump administration official has a significant financial 
interest in oil spills. The fact that it’s an appointee’s 
spouse who owns a company, rather than the appointee, 
does not shield them from conflicts of interest scrutiny in 
either common sense or the law.”

Ms. Pearce did not have to be confirmed by the Senate 
and therefore did not have to file an Ethics Agreement.

Here Is More Data on Recent Storms, and Record 
Weather Events:

Hurricane Harvey, U.S., 8/25 – 9/2, >$20 billion, 60 
killed

Hurricane Irma, Caribbean, Bahamas, SE U.S., 9/5 – 
9/12, >$30 billion, 124 killed

Hurricane Maria, Caribbean, 9/18 – 9/21, >$20 billion, 
78 killed
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Iran: 128.7°F (53.7°C), at Ahwaz, June 29

Oman: 123.4°F (50.8°C), at Qurayyat on May 30 and at 
Joba on May 31 (tie)

Pakistan: 128.3°F (53.5°C), at Turbat on May 28 (tie)

Guinea: 113°F (45.0°C), at Koundara, March 29 (tie)

Chile: 113°F (45.0°C), at Cauquenes, Jan. 26

Cocos Islands (Australia): 91.0°F (32.8°C), at Cocos 
Island Airport, Feb. 23 (tie with April 8, 2015 and 
April 11, 1998)

All-Time National Cold Records Set in 2017
United Arab Emirates: 22.3°F (-5.4°C) at Jabel Jais, 

Feb. 3

Qatar: 34.7°F (1.5°C) at Abu Samra, Feb. 5

Other Records Set in 2017
Asian record of highest temperature ever recorded in 

April: 50.0°C (122 F) at Larkana, Pakistan, April 19

World record of highest temperature ever recorded 
in May (tied): 53.5°C (128.3 F)at Turbat, Pakistan, 
May 28

Asian record of highest temperature ever recorded in 
June: 53.7°C 128.66 F) at Ahwaz, Iran, June 29

Northern Hemisphere record of lowest temperature 
ever recorded in July: -33.0°C (91.4 F) at Summit, 
Greenland, July 4

San Francisco (California) max. 41.1°C (105.98 F), 
Sep. 1

San Luis Obispo (California) max. 46.1°C (114.98 F), 
Sept. 2

Conceicao do Araguaia (Brazil) max. 41.5°C (106.7 F), 
Sept. 19

As of October 17, 3 nations have set or tied all-time 
national heat records in 2017 and two have set or tied all-
time cold records. National all-time monthly temperature 
records so far in 2017 have numbered 44 for maximum 
temperature and two for minimum temperature. (The 
source for international weather records is Maximiliano 
Herrera, a top climatologist, who maintains a 
comprehensive list of extreme temperature records for 
every nation on his website.)

All-Time National Heat Records Set or Tied in 
2017

Macau: 102.2°F (39.0°C) at Ka Ho, Coloane Island, 
Aug. 22 (tie)

Hong Kong: 102.2°F (39.0°C) at Wetland Park, Aug. 22

Vatican City: 105.3°F (40.7°C) at Roma Macao AWS, 
Aug. 2 (tie)

United Arab Emirates: 125.2°F (51.8°C), at Mezaira, 
July 30

Spain: 117.1°F (47.3°C), at Montoro AEMET, July 13

of Houston, Florida and Puerto Rico could easily have 
devastated New York City too.

Congress allocated about $50 billion to help the region 
rebuild in 2013. Much of the billions in federal, state and 
local money spent so far on storm protection in the region 
has gone toward smaller projects, like building dunes and 
bioswales, a landscape feature that uses pockets of dense 
vegetation to prevent flooding.

In New York City, three seawall-like projects to 
protect flood-prone areas remain in the planning stage. 
One Lower East Side project contemplates construction 
of a massive berm hidden by a park. Another project on 
Staten Island includes the U.S. Army Corps of Engineers, 
New York State and City, and envisions a sea wall covered 
with sand to appear as a sand dune. A third major New 
York City project involves plans for a reinforced dune and 
expansion of the beach off Rockaway Peninsula, Queens. 
These projects are estimated to cost $1.6 billion and are 
fully funded. Yet no work has begun. The Staten Island 

It’s Essential We Learn to Recover From Massive Storms
By Carl R. Howard

October 29, 2017 was the five-year anniversary of 
Hurricane Sandy hitting the New York City area. It is 
important to recall that this storm crippled 
the region, killed over 100 people, cost 
billions in lost real estate, business and 
infrastructure and billions more have 
been spent fortifying for the next storm. 
But many homeowners and businesses 
have still not recovered and many storm-
protection projects have yet to begin. It is essential that we 
learn how to recover from such storms.

A Rutgers University report found that New York 
City could experience Sandy-like storm surges every five 
years by the middle of this century. If Sandy recovery 
efforts are any indicator, it means we won’t finish repairs 
from one storm before another hits. Hopefully, the various 
stakeholders in the Sandy recovery efforts, from federal 
to state to local actors, have learned a great deal over the 
last five years, because it is certain that we will have to do 
this all over again. Any of the storms that destroyed much 

Posted 
11/17/17
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Daniel A. Zarrilli, the city’s chief resilience officer, said 
construction could begin on that segment, estimated to 
cost $740 million, by the end of next year and would take 
several years to complete.

Five years after Sandy other tunnels still need repairs. 
Currently, #2 and 3 trains don’t run between Manhattan 
and Brooklyn on weekends as the MTA repairs the Clark 
Street Tube. Work started in the spring of 2017 and was 
expected to be completed in the spring of 2018. The 
agency also plans to close the F train’s Rutgers Tube on 
weekends starting in 2022 for similar repairs. And all that 
repair work says nothing of the “fortify” bit of the Fix & 
Fortify plan, which involves installing rapidly deploying 
covers over 5,600 street openings so stations don’t flood, 
and on which progress has been painfully slow.Related

The longest recovery may be Amtrak’s which plans 
to wait eight more years to begin repairs to its East River 
tunnels, which are heavily used by the Long Island Rail 
Road. It plans to wait for the East Side Access project 
to be completed so LIRR trains have another route into 
Manhattan while the current tunnels are repaired. Amtrak 
doesn’t plan on repairing damage from Sandy until 13 
years after it hit.

Sea Bright, N.J. is a coastal community in Monmouth 
County that was devastated by Sandy. The town’s 
response has been to fortify its sea wall, but many say the 
focus should instead be on moving people out of harm’s 
way.

The traditional response to recovery is to build it back. 
This serves traditional interests of real estate development 
and generates taxes. But we need to question whether 
this in the best long-term interest of the state or the 
communities or the homeowners who are going to 
be right back where they were, vulnerable to the next 
inevitable storm.

With sea-level rise and more frequent hurricanes, 
sheltering in place is not an effective strategy. Political 
leaders will need to make difficult decisions to incorporate 
the lessons of Sandy and speed future recovery efforts. 
“Managed retreat” is a topic you will be hearing more 
about.

The scientific consensus is that future destructive 
storms are inevitable given the amount of carbon in the 
atmosphere. World CO2 emissions as of 2012 were about 
45 billion metric tons. I have no idea how to make that 
number real except to say 45 billion metric tons is a lot 
of tons. Enough to have an effect on the planet’s climate. 
By 2030 the high estimate is that world emissions will be 
55bmt, the low estimate 50bmt. Under the Paris accords, 
if all countries meet their pledges (the two last holdouts, 
Nicaragua (which wanted a stronger agreement) and 
Syria, have signed the Accord, leaving one country as 
a hold out, U.S.), the high estimate is still 55bmt (as 
explained below), the low: 50bmt by 2030. To stay below 
the two degree Celcius level to avoid catastrophe, world 

and Lower East Side projects won’t be completed for 
several years, while the Rockway project is still awaiting 
federal approval.

Water from the East River could still flood city streets 
and basements because the idea of building berms around 
Lower Manhattan is still in the planning stages. The first 
phase of that plan, known as the Big U, would involve 
installing walls and gates attached to existing structures, 
like the elevated FDR highway.

At NYU Langone Medical Center in downtown 
NYC, where a massive power failure forced the hospital 
to evacuate vulnerable patients during Sandy, a $1.1 
billion FEMA grant has been used for upgrades. Critical 
equipment has been moved from the basement to higher 
floors, flood barriers now surround the hospital and 
backup generators have been installed.

Most Sandy-related deaths in New York City occurred 
in areas under a mandatory evacuation order. Many 
people either chose to ignore the order or felt they had 
nowhere to go and no way to escape. Future evacuation 
orders may be enforced but it is not clear how.

The New York City Housing Authority says 80,000 
residents in more than 400 buildings were “significantly 
affected” by Sandy. Many are still feeling the impact today.

One reason for the slow pace of repairs is that FEMA 
took three years to award a $3 billion grant for the 
recovery work. Thus NYCHA couldn’t use that money 
until this year. Work now being done at 33 developments 
across Brooklyn, Queens, Manhattan, and Staten Island 
includes repairs for Sandy damage, replacing temporary 
boilers installed after the storm with permanent ones, 
and resiliency work to prevent extensive damage and 
power outages in future storms. Of the 33 projects, 17 
are currently under construction and one is completed. 
NYCHA hopes to begin construction on the remaining 
projects by the end of the year.

For private housing, in June 2013, Mayor Bloomberg 
announced the Build It Back Program, a city initiative to 
help homeowners build or renovate their homes because 
of damage from Sandy or elevate them to help stay above 
the next storm. The well-intentioned program has been 
widely criticized for being slow and bureaucratic. On 
the third anniversary of Sandy, de Blasio promised to 
complete every construction project by the end of 2016. 
That didn’t happen. Nearly 1,000 families have been 
waiting five years for construction to be completed. De 
Blasio’s new target finish date was the spring, 2018.

A massive amount of work remains to repair damage 
from Sandy. Repairs on the Canarsie Tube under the East 
River will require the L train to shut down for 15 months 
beginning in April 2019 which will affect 225,000 daily 
weekday commuters. The MTA’s $7.6 billion program in 
response to Sandy includes installing submarine doors, 
Kevlar curtains and mechanical gates to plug more 
than 3,000 openings into the subway below 14th Street. 
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To cut down on carbon emissions, we need to cut 
down on burning coal, and Britain is doing just that. 
Its last coal-burning plant may close by 2025. This is a 
startling development for the nation that founded an 
industrial revolution powered by coal.

For four decades the Drax Power Station has been one 
of the world’s largest coal power plants, often generating 
a tenth of the UK’s electricity. It has been the powerhouse 
behind Britain’s 250-year love affair with coal—the fuel 
that built the country’s empire and industrialized the 
world. Henceforth Drax will only burn biomass—mostly 
wood chips imported from the southern U.S.

When Drax opened in 1974, Britain got 80 percent 
of its electricity from burning coal. As recently as five 
years ago, the figure was 40 percent. But last year, it was 9 
percent, and this summer coal supplied less than 2 percent 
of Britain’s electricity. On April 21, 2017, for the first time, 
the British power grid went 24 hours without coal.

The zing in the power lines now comes almost entirely 
from natural gas, nuclear, and growing networks of giant 
wind turbines and solar farms. Coal now only provides 
occasional back-up energy in the U.K., mostly on sunless 
and wind-free winter days. The next important step is to 
replace coal as a backup power source with large batteries, 
and, as I have written, this is happening.

The collapse of coal, the dirtiest of the fossil fuels, has 
resulted in a sharp drop in Britain’s CO2 emissions from 
electricity generation. Those emissions fell 50 percent 
between 2010 and 2016. The average Briton is now 
responsible for only about a third the CO2 emissions of 
the average American.

The trend away from coal is becoming familiar in 
many developed nations. It is an important reason why 
global CO2 emissions have not risen in the past three 
years. Coal’s share of U.S. electricity generation, for 
instance, has fallen from 53 percent in 1997 to 32 percent 
last year. Trump’s pro-coal rhetoric will not change that 
given the cheap price of natural gas, solar and wind 
energy. In February this year, a month into the Trump 
era, operators announced plans to shut down the largest 
coal-burning power plant in the American West, the 
2,250-megawatt Navajo Generating Station in Arizona.

With coal came pollution. London became known 
as the “big smoke.” In 1952, an estimated 10,000 people 
died in the capital during a “peasouper” smog. Long 
before the world became seriously concerned about coal’s 
contribution to climate change, Europe was worried about 
acid rain caused by coal burning. British power stations 
were discovered to be killing fish a thousand miles away 
in the lakes of Norway. The lingering effect of Britain’s 
coal use is that Britain is responsible for 6 percent of all the 
industrial CO2 in the atmosphere today—more per head 
of population than any large nation, the U.S. included.

Lahore, Pakistan, is today experiencing this same 
coal-based horror. Thousands die each year due to 

emissions must decrease at least to the high level of 40bmt, 
if not the low estimate of under 30bmt by 2030. And then 
decrease from there.

Here’s a snapshot for the U.S., EU, China and India:

The sobering reality of these numbers is that even 
if all countries meet their Paris pledges (look at the low 
estimates for Paris: (50, 5, <4, 12, 5.5) they do not meet 
the high target to stay below 2 degrees C (40, 4, 2.5, 10, 
6.5 – with the possible exception of India). Total world 
emissions even under the Paris Accord are predicted to 
rise (from current 45bmt to at least 50bmt) and looking at 
the projected numbers for China and India helps explain 
this inconvenient truth. In 2014 China and India emitted 
around 11 and 2.5 bmt respectively. Their low estimated 
emissions under the Accord is <12 and 5.5, but to stay 
below 2 degrees C these numbers need to be reduced at 
least down to 10 and 6.5 (again, India may reach its target 
but its push to modernize may very well produce more 
emissions and it may be that the low estimate, 4bmt, is 
the more accurate figure). These numbers would be even 
worse but for the gains being made in solar, wind and 
other non-carbon energy sources. Note: no industrial 
nation is on target to meet its Paris pledge and major 
emissions cuts will be necessary to not exceed two degrees 
C warming.

One problem in assessing progress is that the numbers 
reported by individual countries are hard if not impossible 
to verify. There was talk at the global climate meetings 
such as the one in Bonn, Germany (which I will address in 
my next Blog) to undertake a major effort in 2018 to clarify 
and verify the accuracy of these numbers. In all likelihood 
the amount of emissions is much higher than reported. 
Increasing the transparency of pledges would make it 
easier for countries to pressure each other do more, which 
is how the Paris Accord was designed.

China is hard to forecast. Its Paris pledge was to reach 
peak emissions levels by 2030 and then decline, but it may 
have already peaked (its emissions reporting is suspect). 
It has canceled plans for 100 coal plants and is investing 
heavily in cleaner sources like solar and wind (as well as 
nuclear). The country also plans to sell millions of electric 
vehicles in the years ahead.

Current 
(‘14) 
emission

High 
Estimate 
(‘30)

Low Paris 
High

Paris 
Low

2 Degrees 
High

2 Degrees 
Low

World 45 bmt 55 50 55 50 40 30

US 6.5 bmt 6.5 6 <6 5 4 <2

China 11 bmt >13 <12 >14 12 10 7.5

India 2.5 bmt >5 <5 6 5.5 6.5 4
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the total 1,768,505 MWh electricity consumption during 
September (meeting 63 percent of the country’s monthly 
electricity needs). And, from January to June 2017, wind 
turbines generated enough electricity to power 124 
percent of Scottish households.

Seeing the potential of clean, non-carbon energy, and 
consistent with public opinion, Scotland’s Parliament 
announced that fracking will be banned.

Wales’ Environment Secretary wants 70 percent of the 
nation’s electricity to be generated by renewable sources 
by the year 2030. While the Welsh usage of renewables is 
only 32 percent, that is more than twice that of the United 
States (15 percent).

Other countries in the UK are pushing to rapidly 
expand renewable energy investment. Ireland introduced 
legislation to divest government funds from coal and oil, 
a first step in moving the country away from fossil fuels. 
Scotland has also embraced renewable infrastructure with 
efforts to increase wind, solar, and tidal energy generation. 
Scotland has set its own target of 100 percent clean energy 
by 2020.

Scotland has also officially switched on the Hywind 
Scotland, the world’s first floating wind farm. Hywind 
will provide clean energy to over 20,000 homes. The 
30 megawatt wind farm consists of five turbines and is 
located 25 kilometers (25 miles) offshore.

Batwind, a Lithium battery that can store one 
megawatt-hour of power, is linked to the Hywind 
to help mitigate intermittency and optimize output. 
Typical offshore wind farms are installed on seabeds in 
relatively shallow seas. The advantage of a floating system 
allows countries like Japan, the U.S. West Coast and 
Mediterranean, where seabeds drop steeply off the coast, 
to utilize the technology. Hywind can be used for water 
depths up to 800 meters, thus opening up areas that so far 
have been inaccessible for offshore wind.

The project cost about 200 million pounds ($263 
million) to construct. The cost of onshore and offshore 
wind has declined significantly in recent years, with the 
UK’s latest renewable energy auction dropping to 57.50 
pounds ($76) per megawatt-hour.

Floating wind is expected to follow a similar 
downward trajectory over the next decade making it cost 
competitive with other renewable energy sources. Statoil 
hopes to reduce the costs of energy from the Hywind 
floating wind farm to €40-60/MWh ($47-76) by 2030. 
Up to 80 percent of the offshore wind resources are in 
deep waters (+60 meters) where traditional bottom fixed 
installations are not suitable. Floating offshore wind 
is expected to play a significant role in the growth of 
offshore wind going forward.

Scotland’s first minister announced plans to end the 
sale of new gas and diesel-powered cars by 2032 and 

inhalation of PM 2.5, tiny particulate matter that enters 
deep into the lungs, as well as mercury and other coal-
related pollutants. Additional deaths occurred on Lahore’s 
highways recently due to zero visibility from smog.

But the big story is the rise of renewables. In 
particular, Britain has pioneered giant offshore wind 
farms, with each turbine able to generate eight megawatts. 
The price of energy from offshore wind has halved in five 
years, and it is now lower than either nuclear or gas.

Offshore wind energy is booming across most 
of Europe. As a result, 2016 was the first year during 
which Britain got more energy from wind than coal, 11.5 
percent compared to 9.2 percent, with £17.5 billion more 
investment earmarked in the next four years. British 
wind energy peaks in winter, while solar generates more 
in summer. In 2016, British solar produced more power 
than coal for the six-month period from April through 
September.

Coal’s collapse in Britain reflects a Europe-wide trend. 
Coal-power production within the EU has fallen by 20 
percent in the past decade. France will close its last coal 
plant in 2023. Analysts of the Paris climate accord say 
that to meet its targets, the EU will have to close all of its 
coal-fired power stations by 2030—a goal that now seems 
attainable.

But there are holdouts, notably Poland and Germany, 
which together now burn half the EU’s coal. In Germany, 
the decision to abandon nuclear power after the 
Fukushima accident in 2011 has resulted in a resurgence 
in burning dirty lignite coal raising the country’s CO2 
emissions and unleashing environmental protests and 
mine occupations this summer.

One consequence of the collapse of coal has been a 
halt on developing carbon capture and storage (CCS) 
technology. The last climate assessment from the UN’s 
Intergovernmental Panel on Climate Change in 2014 
foresaw the large-scale future deployment of CCS as a 
prime means of curbing emissions. But since then several 
planned demonstration projects have foundered.

Germany dropped the idea amid environmental 
concerns. An EU-funded Dutch scheme died in June 
when private partners pulled out. That announcement 
came only days after U.S. utilities gave up on a clean-
coal project incorporating CCS at Kemper county in 
Mississippi.

On a happier note, wind energy provided 206 percent 
of Scotland’s entire electricity needs on Oct. 2. On that day 
wind power provided 86,467 megawatt hours (MWh), 
more than double the country’s total daily electricity 
needs. The electricity was enough to power 7.116 million 
homes, about three times the total number of Scottish 
households.

Wind energy generation was impressive on a monthly 
basis too, with wind turbines providing 1,108,862 MWh of 
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Major utilities across the U.S. continue to move away 
from coal-fired power. A Texas utility confirmed plans 
to shutter a San Antonio coal-fired power plant; a coal 
operator announced it would idle a western Kentucky 
mine, and the government gave hundreds of thousands 
of dollars to the Navajo and Hopi tribes in preparation 
for the likely closure of the coal-fired Navajo Generating 
Station.

Bloomberg declared his actions as a “war on coal,” 
embracing a term Republicans use to attack clean-
energy advocates, saying that the Trump administration 
and EPA’s Pruitt are wrong to say that the war is being 
fought mainly in Washington, D.C. “The war on coal is 
a fight for America’s health, for our economy and our 
environment, and our competitive place in the world. And 
it’s a fight we’re going to win, no matter what anybody 
in Washington says.” “This is to save American lives and 
save the American economy. This is our future, and going 
in the wrong direction is just needlessly inflicting pain on 
all of us, and it has to stop.”

In April, a survey by the Institute for Energy 
Economics and Financial Analysis found that 46 coal-
burning units at 25 power plants across 16 states will close 
or significantly reduce production by 2018. Milwaukee-
based WEC Energy Group also plans to reduce carbon 
dioxide emissions to the levels set by Obama regulations 
despite Trump’s roll-backs.

A report from Bloomberg New Energy Finance 
projects that about two-thirds of coal-fired plants will 
close by 2040, while gas-fired electricity may rise by 
22 percent and renewables could jump a stunning 169 
percent. You don’t need a weatherman to know which 
way the wind blows (Dylan).

fast-track the development of a country-wide charging 
network for electric vehicles.

Scotland also set a world record for producing 
energy from tidal power. Tidal energy harnesses the 
natural ebb and flow of the ocean, and the technology 
generated enough electricity last month to power 2,000 
Scottish homes using two turbines. Tidal power uses 
massive, submerged turbines that function as underwater 
windmills to produce electricity, pivoting into the current 
and spinning as the tide goes in and out. (A similar pilot 
project recently was run in the East River off New York 
City powering a store on Roosevelt Island.)

Because water is over 800 times more dense than air, 
tidal energy rotors can also be significantly more compact 
than those used for wind turbines, which have diameters 
up to 300 feet.

The company, Atlantis Resources Limited, produced 
over 700 megawatt hours in August at its flagship 
underwater MeyGen production site in the north of 
Scotland. Atlantis claims its tidal turbines turn slowly 
enough that they pose no threat to marine life, and sea 
vessels can pass over the tidal field unobstructed.

In the U.S., additional incentive to close dirty 
coal plants came from former New York City mayor 
Bloomberg. His charity will give $64 million to help 
accelerate the retirement of coal plants in the U.S. 
Bloomberg Philanthropies has given $110 million to the 
Sierra Club’s Beyond Coal campaign, which aims to 
shutter two-thirds of U.S. coal-fired power plants by 2020. 
Despite Scott Pruitt’s proclamation that the Clean Power 
Plan rollback means the “war on coal is over,” market 
forces say otherwise.
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The scale of that transition is staggering. Virtually 
every coal plant around the world would need to be 
phased out (which is happening in the U.S. largely due to 
natural gas and fracking, but that too would need to be 
phased out) or outfitted with carbon capture technology 
(which is not happening large scale) within decades. 
Electric vehicles would need to be the primary mode 
of transportation (which is happening; the Chinese 
government announced that it would expand its domestic 
market for electric vehicles to seven million cars by 2025, 
a move spurred in part by Chinese concerns over air 
pollution in cities, and see Blogs 4, 5 and 6 on the positive 
trend in EV growth), and the world’s power grids would 
need to be virtually emissions-free (which is happening 
based on wind and solar investment, but needs to happen 
bigger and faster and battery technology needs to improve 
to store the energy). Technology that barely exists today to 
suck carbon dioxide out of the atmosphere may need to be 
deployed on a huge scale.

And while the participating countries all made 
pledges as to when they’d reduce GHG emissions and 
how much, there remains much work to be done to verify 
if such reductions would in fact be realized. That is the 
next step for next year’s meeting.

The existing tension between the developed and 
developing nations was evident in Bonn. Developed 
countries are supposed to be giving money and 
technology to developing countries so development can 
be based on renewable energy and advanced technology. 
But this is not happening fast enough or at levels adequate 
to meet demand. Developing countries pushed hard 
for more transparency on what the developed countries 
claimed to be providing as climate aid, but got nowhere. 
That angered a number of developing countries, 
particularly since Trump has said the U.S. will no longer 
contribute to the Green Climate Fund for global warming 
assistance. China argued that the Paris agreement “rule 
book” should hold developed nations to higher standards 
than developing countries (based on Environmental 
Justice concerns I noted in Blog 3).

Island nations and other vulnerable countries were 
disappointed that wealthy nations had opposed proposals 
to compensate countries under severe threat by climate 
change. The leader of Palau called CC a “life or death” 
issue, “a moral question, and it requires a moral answer.”

The world is still largely dependent on the dirtiest of 
all fossil fuels, coal. At the conference scientists reported 
that global carbon dioxide emissions would most likely 
rise in 2017 after a three-year plateau, in part because of 
a rebound in Chinese coal consumption. Germany, too, 
is burning coal as it has phased out its use of nuclear 
power. After declaring that “climate change is an issue 
determining our destiny as mankind,” Angela Merkel 

World Leaders Met in Bonn to Discuss Climate Change
By Carl R. Howard

For the 23rd time world leaders gathered, this time 
in Bonn, Germany, to try to agree on an approach for 
meaningful advances in mitigating and 
adapting to climate change. Official 
delegations represented 195 countries. 
Only the U.S. representatives attended on 
behalf of a country not intending to stay 
in the Paris accord. And while the other 
countries proposed emissions reductions 
and rapid movement toward carbon-free, renewable 
energy, the U.S. representatives included members of 
the fossil fuel industry who spoke on behalf of the U.S. 
promoting continued use of carbon-emitting fossil fuels. 
The U.S. also advocated the continued use of nuclear 
power.

Unofficial American attendees, including Al Gore, 
Jerry Brown and Michael Bloomberg, who insisted that 
Trump’s dismissal of climate policy doesn’t represent the 
country, writ large that plenty of cities, states, universities 
and businesses are still doing their part to cut emissions 
and that Americans still very much want to tackle this 
problem. But Trump administration officials showed up to 
reiterate that they intended to leave the Paris agreement 
and that the rest of the world was naïve in thinking fossil 
fuels could be phased out quickly or easily. It was by far 
the most attended and talked-about event at Bonn, with 
hundreds of people waiting in line to get in (and protest).

George David Banks, Trump’s international 
energy adviser, made it clear that the White House, 
not Democratic governors like Jerry Brown or Andrew 
Cuomo, spoke for America. When asked about the fact 
that blue states committed to tackling climate change 
represented 130 million Americans, he claimed, “I 
represent something like 300 million Americans.”

After 22 prior meetings, the inadequate goal of this 
meeting was to get countries to begin drafting rules and 
processes for translating the goals of the Paris agreement 
into action. Thus drafting rules is just beginning on 
an Agreement that is itself totally inadequate to keep 
the planet from warming beyond 2 degrees C. Current 
mitigation pledges put the world on pace for 3 degrees C 
(5.4 F) of warming or more this century, a drastic change 
that would reshape global coastlines, put many populated 
islands underwater, destabilize ice sheets in Greenland 
and Antarctica, drastically raise sealevels and usher in a 
new era of deadly heat waves, floods, droughts, famine, 
disease, conflict, refugees and warfare.

Climate scientists gave a presentation to the 
conference on the vast task ahead of them. To stay below 
2 degrees C of warming, global GHG emissions would 
likely have to peak in the next few years and then be cut 
by half every decade down to zero by midcentury. Repeat, 
down to zero by midcentury.
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Brendan Doyle, who was the EPA’s representative to 
the Panel until he retired in August, said the idea for the 
Panel came from Superstorm Sandy in 2012. “It was a way 
of helping communities not only through the recovery 
process, but to help them adjust to a new normal, in ways 
that would make them more resilient to the next disaster.” 
With federal aid increasingly thin, communities must 
depend on cash-strapped states and after-the-fact federal 
disaster aid. As Houston, Florida and Puerto Rico made 
clear, the current system is inadequate. Yet there is no plan 
to protect increasingly vulnerable U.S. communities.

Similarly, the State Department and the Interior 
Department sent high-level political officials to address 
a recent conference in Texas sponsored by the Heartland 
Institute, which rejects the scientific consensus that 
climate change is occurring and driven by anthropogenic 
emissions. Jim Lakely, a spokesman for the Heartland 
Institute, said, “Carbon dioxide is not a pollutant and 
it is not the driver of global warming.” “So there is no 
moral case for restricting the use of fossil fuels, especially 
because that is vital to raising the quality and length of 
life of the world’s poorest people.” Scott Pruitt sent a 
video message of support. (Elsewhere EPA scientists were 
denied permission to speak at a different conference.) 

“We have tremendous natural resources, from coal 
to natural gas to oil, to generate electricity in a very cost-
effective way,” Mr. Pruitt told the Heartland conference. 
“We should celebrate that and be good stewards.”

Yet 70 percent of Americans believe global warming is 
occurring, according to a Yale University survey, and more 
than 60 percent say they are at least “somewhat worried” 
about its effects. “There’s a debate in the United States 
between the denialists who pooh-pooh any thought about 
climate change and the catastrophic dangers it portends, 
and those who agree with the scientific academies of every 
country in the world that we’re facing an existential threat 
and we have to do something about it,” said Governor 
Brown.

For the first time since taking office on Dec. 7, EPA 
Administrator Scott Pruitt testified before the U.S. House 
Energy and Commerce Subcommittee on Environment 
addressing questions about his controversial handling 
of the agency. Pruitt told lawmakers he plans to replace 
the Clean Power Plan—the Obama administration’s core 
legislation to cut carbon emissions—rather than just repeal 
it. He said he would conduct a critique of a key finding 
that underpins climate change law using a “red team, blue 
team” exercise as soon as January. This exercise targets 
EPA’s 2009 “endangerment finding” that carbon dioxide 
is a harmful pollutant and provides the scientific basis 
for federal regulation of GHG and the Clean Power Plan. 
Pruitt has long opposed the finding, arguing in court 
that the work of the Intergovernmental Panel on Climate 
Change, which brings together thousands of scientists 
from around the world to synthesize the latest science on 
climate change, is flawed.

acknowledged that Germany was likely to miss the goals 
it had set itself for cutting greenhouse gas emissions by 
2020. Leaders from the EU also acknowledged it is likely 
to fall short of its 2030 emissions goals; they will push 
to enact new legislation on increasing clean energy and 
efficiency.

The International Energy Agency reported that coal’s 
“boom years” are over, as more and more countries start 
shifting to cleaner sources of electricity, including natural 
gas, wind, and solar. And 19 countries vowed to phase out 
their coal use by 2030.

After two weeks, negotiators said they had made 
headway on creating a formal process under the 2015 
Paris agreement in which world leaders would regularly 
and publicly detail the efforts they are making to address 
CC, specify areas where they are falling short, and push 
each other to do more. Which sounds like a plan for 
bickering and finger-pointing. Participating countries plan 
to submit newer, stronger climate pledges to the United 
Nations by 2020.

In the U.S., a coalition of cities, states, companies and 
universities vowed to meet the commitments of the Paris 
agreement despite Trump’s promise to withdraw from the 
deal. Former NYC Mayor Bloomberg is an active member 
of the coalition called America’s Pledge. The group 
consists of 20 U.S. states and more than 50 major cities. But 
the group acknowledged that any effort to meet the Paris 
accord’s carbon-reduction commitments by 2025 requires 
federal action.

Meanwhile, Trump disbanded the Community 
Resilience Panel for Buildings and Infrastructure Systems 
as it was created by Obama in 2015. It was a cross-agency 
group created to help local officials protect their residents 
against extreme weather and natural disasters. It was one 
of the last federal bodies that openly talked about climate 
change in public. The group is the latest in a series of 
federal climate-related bodies to be altered or terminated 
since Trump took office. In June, Trump severed climate 
scientists from EPA’s Board of Scientific Counselors. In 
August, Trump ended the advisory committee attached to 
the National Climate Assessment, the quadrennial review 
of climate science. Trump has called climate change a 
“hoax” designed to make the U.S. less competitive with 
China.

The Panel was the federal government’s primary 
external engagement for resilience in the built 
environment. The Panel included representatives from 
EPA, the Federal Emergency Management Agency and 
other departments, as well as city planners and outside 
experts. The group advised local officials on making 
buildings, communications, energy and water systems, 
and transportation more resilient to severe weather and 
climate change. That mission made the group especially 
vulnerable.
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Earlier this week, the EPA’s Office of Inspector 
General said it would investigate a meeting Pruitt held 
in April with the National Mining Association about the 
Paris Agreement.

Castor also asked how many times Pruitt had met 
with representatives from energy companies, including 
Peabody Energy and the utility Southern Company. Pruitt 
responded that he didn’t know.

Readers of my Blogs know of the tremendous growth 
that has occurred over the past several years both in the 
U.S. and abroad regarding carbon-free energy, primarily 
solar and wind. In order for mitigation efforts to be 
successful in keeping global warming under 2 degrees C 
and meet the rapid time-frames necessary to move from 
fossil fuels to non-carbon fuel for energy production it is 
essential that such a switch not only be unrestrained but 
supported at the federal level. But that is not happening.

As details emerge as to what is contained in the 
largely unread tax bills that the Senate and House passed, 
some unpleasant facts have emerged. These bills could 
significantly hobble the U.S.’ renewable energy industry 
because of a series of provisions that scale back incentives 
for wind and solar power while bolstering older energy 
sources like oil and gas.

The possibility highlights the degree to which the 
nation’s recent surge in renewable electricity generation 
is still sustained by favorable tax treatment which has 
lowered the cost of solar and wind production while 
provoking the ire of fossil-fuel competitors seeking to 
weaken those tax preferences.

Whether lawmakers choose to protect or jettison 
various renewable tax breaks in the final bill being 
negotiated on Capitol Hill could have major ramifications 
for the U.S. energy landscape, including the prices 
consumers pay for electricity.

Wind and solar are two of the fastest-growing sources 
of power in the country, providing 7 percent of electricity 
in 2016. Sharp declines in the cost of wind turbines and 
photovoltaic panels, coupled with generous tax credits 
that can offset at least 30 percent of project costs, have 
made new wind and solar less expensive than existing 
fossil-fuel plants in parts of the country.

A Senate bill provision could cripple a key financing 
tool used by the renewable energy industry, particularly 
solar. The House bill would roll back tax credits for wind 
farms and electric vehicles, while increasing federal 
support for two nuclear reactors under construction in 
Georgia. The Senate legislation would open the Arctic 
National Wildlife Refuge in Alaska to oil drilling, while a 
last-minute amendment added by Senator John Cornyn 
(R-TX), would allow oil and gas companies to receive 
lower tax rates on their profits.

At a White House event to promote the Republican 
tax legislation a coal plant employee from North Dakota 

The endangerment finding has been in the crosshairs 
of certain fossil fuel interests, including the conservative 
think tank Heartland Institute and Bob Murray, CEO of 
the largest private coal company in the United States, 
which have pushed Pruitt to review it.

The Republican majority thanked Pruitt for his 
efforts to engage with state regulators and to roll back 
regulations. Democrats questioned Pruitt about growing 
influence within the EPA of industries the agency 
regulates, especially a recent directive that ushered 
industry-backed scientists onto influential scientific 
advisory panels.

“Scott Pruitt’s call for a ‘red team, blue team’ debate 
on climate change is a farce and a distraction,” according 
to Peter Frumhoff, director of science policy for the Union 
of Concerned Scientists. “ If he has questions about climate 
science, he should turn to the U.S. National Academy of 
Sciences, not hacks from the Heartland Institute.”

Pruitt was questioned about his lavish expenditures, 
including the installation of a $25,000 “secret phone booth.” 
Pruitt claimed, “It’s used for secure communication that 
needs to take place at the office.” Pruitt has made frequent 
visits to Oklahoma, his home state—43 times in 92 days in 
March, April and May—and expended nearly $60,000 on 
private air travel since February. The agency’s Inspector 
General is investigating the expenses. It is possible that 
he is lining up deep-pocketed backers to run in 2020 for 
the Senate seat held by the Oklahoma Republican Senator 
James Inhofe, who is 83.

Rep Tony Cardenas (D-CA) said the “costs 
are especially offensive given the severe cuts” the 
administration has proposed to EPA, including 
eliminating the office of environmental justice. “Are 
the American people supposed to believe that we 
cannot afford $2 million to help our most vulnerable 
communities, but we can afford tens of thousands of 
dollars for you to fly on private jets?” Pruitt assured the 
Committee that “environmental justice is an important 
issue.”

Rep. Kathy Castor (D-Fla.) repeatedly asked Pruitt 
if he would recuse himself from agency proceedings 
involving his allies in the energy industry. She noted that 
Pruitt, as Oklahoma attorney general, had sued the agency 
14 times, and in eight of those cases, Murray Energy was a 
co-plaintiff.

“Given your extensive history of suing the agency you 
now oversee and the vast amounts of money you’ve raised 
from the fossil fuel industry, offering to recuse yourself 
from only active cases or only cases where Oklahoma is 
a party is grossly inadequate,” Castor said. “So will you 
commit to recusing yourself from cases involving your 
past co-litigants and donors?”

Pruitt said that his associations and lawsuits were 
deemed not to violate ethics rules by the agency’s ethics 
reviewer.
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tax credit worth up to $7,500 for anyone who buys an 
electric car, though the credit quickly phases out for any 
manufacturer that sells 200,000 such vehicles in the U.S.

That would definitely be a big blow to the electric 
vehicle market, which is just picking up steam. While 
Tesla and General Motors are nearing their cap for the 
tax credit, repeal could significantly affect companies like 
Nissan, which was planning to introduce a new model 
of its all-electric Leaf in the coming year. Senator Dean 
Heller, Republican of Nevada, has said he will work to 
oppose the House’s repeal of the credit. Tesla is building a 
major battery factory in his state.

Whether or not any of these provisions become law, 
it shows how clearly the Republican party is following 
Trump’s lead in moving in precisely the wrong direction 
at least according to climate experts and leaders in the rest 
of the world.

In an effort to keep these Blogs from getting too 
long I’ll end by briefly noting that wildfires continue to 
be in the news. The worst wildfires in California history 
include five fires covering more than a quarter of a million 
acres, with 9,000 firefighters combating the flames. More 
than 800 homes and structures have been destroyed 
(including Rupert Murdoch’s $30 million Bel-Air mansion, 
(he has called CC “alarmist nonsense”)), 98,000 people 
have been forced to evacuate and 25,000 homes are 
threatened. Unusual drought conditions, unusually warm 
temperatures and high winds, all predicted by CC models 
and expected to worsen in future years, help explain the 
new normal.

thanked Trump for a provision in the House bill that 
would drastically reduce the value of the production 
tax credit for wind. He claimed that the production tax 
credit has destroyed the energy market, especially in 
the Midwest, claiming that wind production has eroded 
North Dakota’s tax base and replaced coal production.

The wind industry has warned that the House 
language, which would reduce the wind tax credit to 
1.5 cents per kilowatt-hour, from 2.4 cents, and change 
eligibility rules, could eliminate over half of the new wind 
farms planned in the US. Indeed, the wind industry is 
already seeing orders put on hold and projects are not able 
to get refinancing. Even the threat of this bill is having a 
chilling effect.

Trump has said he will impose tariffs on imported 
solar panels, which could increase the cost of solar power. 
The Senate bill could affect 39 gigawatts worth of planned 
solar projects around the country — nearly as much as all 
the US solar power that has been installed to date.

Such changes could slow what had been a steady 
pace of GHG mitigation and raise electricity prices 
for consumers in states like California, which have set 
mandatory targets for the share of renewables in their 
electricity mixes. In states without such targets, including 
Texas, more expensive new renewable plants could lose 
out to natural gas generation.

In addition to repealing renewable incentives, the 
House bill would also scrap a key tax credit for electric 
vehicles. Currently, the federal government offers a 
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The tax bill makes one other major change to energy 
policy by opening the Arctic National Wildlife Refuge 
in Alaska to oil drilling, a longtime goal of Senator Lisa 
Murkowski, R-Alaska.

Updating other Blog 7 mentions, the unprecedented 
CA wildfires burn on while Erie, PA received record-
breaking snowfall (5’ 5” over three days), Detroit reached 
its historic low temperature and the entire Northeast had 
near record low temperatures to close 2017. Overseas, the 
Philippines was hit by a major tropical storm killing over 
100 people, stranding thousands and destroying dozens 
of homes and structures. 

Recent Studies
In other good news, recent studies conclude that 

transitioning the world to 100 percent renewable 
electricity is entirely feasible based on existing technology 
and would be more cost-effective than the current system 
which relies primarily on fossil fuels and nuclear energy. 
The transition could be done by 2050 and it could reduce 
the per megawatt-hour cost to $61 from $82 (2015). The 
holdup now is purely political. The more cost falls, the 
more such technology will spread.  

Solar power and battery storage are critical parts 
of the transition. In electric vehicles, where the size and 
weight of the batteries remain an issue, those factors are 
not critical when sited on land. The globe’s electricity mix 
by 2050 could consist of solar photovoltaics (69 percent), 
wind energy (18 percent), hydropower (8 percent) and 
bioenergy (2 percent).

By following this path, greenhouse gas emissions in 
the electricity sector may decline to zero (that’s the goal, 
anyway) and drastically reduce total losses in power 
generation. The renewable energy transition would create 
36 million jobs by 2050, 17 million more than today. If 
we are to have a chance of meeting the essential Paris 
goal (limiting global warming to 1.5 degrees Celsius, 
2.7 Fahrenheit) (recall from Blog 1 that we’ve already 
warmed 1.4 degrees F since the Industrial Revolution 
and that warming is occurring now faster than ever) then 
we must conclude that there is no reason to invest one 
more dollar in fossil or even nuclear power production. 
Renewable energy provides cost-effective power supply 
(without producing waste that will remain radioactive for 
thousands of years and require costly containment and 
protection from terrorists). All plans for further expansion 
of coal, nuclear, gas and oil have to cease. Investments 
need to be channeled to renewable energy and the 
necessary infrastructure for storage and grids. Everything 
else will lead to unnecessary costs and increasing global 
warming.

Some Good News for Renewable Energy Advocacy
By Carl R. Howard

Good news! In Blog 7, I reported that with regard 
to the tax bill both the House and Senate versions 
promoted fossil fuels and rolled back 
incentives supporting renewable energy. 
But the final bill continues some of the tax 
credits supporting further development 
of renewables, mostly wind, solar and 
electric vehicles. These last-minute 
reconciliation changes reflect the growing 
political clout of the wind and solar industries, which 
now provide more than 7 percent of US electricity and are 
two of the fastest-growing energy sources. But for now I 
will flag the fact that at least one issue remains that could 
negatively affect a key financing tool used for wind and 
solar projects. I’ll keep you posted.

For years, Congress has offered tax credits for wind 
and solar projects that can offset 30 percent or more of the 
total costs. When combined with the falling costs of wind 
turbines and photovoltaic panels, these incentives can 
make new wind and solar cheaper than running existing 
fossil-fuel plants in parts of the country.

Several Republican senators, including Charles 
Grassley of Iowa and Dean Heller of Nevada, opposed 
rollbacks that would have affected their states. Wind 
turbines provide over one-third of Iowa’s electricity. 
Grassley, a climate change skeptic, is a staunch defender 
of wind power. Tesla is building a major battery factory 
in Nevada and Heller has argued that the electric-vehicle 
credits are needed to support a fledgling industry.

Senator Rob Portman, R-Ohio, was on the conference 
committee to reconcile the House and Senate bills. 
Ohio has become a major manufacturer of wind turbine 
components, and the state has over 105,000 jobs relating 
to clean-energy.

The intense scrutiny toward the tax bill highlights 
how much the recent growth in renewable energy 
still depends, to some extent, on policy choices. Solar 
installations in the United States declined this fall 
due in part because of political uncertainty. Trump is 
contemplating new tariffs on solar imports that could 
raise the price of photovoltaic panels (as he continues to 
promote fossil fuels, see Blog 7).

The administration has made no secret of wanting to 
roll back tax preferences for solar and wind, arguing that 
those industries should have to compete on their own 
merit. As if the fossil fuel industry were not receiving 
billions of dollars each year in subsidies. 

Congress does not plan on subsidizing renewable 
energy indefinitely. Under tax legislation passed in 2015, 
the credits for wind will phase out by 2020 and for solar 
by 2022.
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food production. Other oceanic and air currents likely will 
affect the climate worldwide and early indications are that 
this is happening.

Recent reports strengthen predictions made earlier 
as well: increasing risk that ocean acidification will 
rapidly and significantly alter many ecosystems and food 
webs; crops grown in high-CO2 conditions could be less 
nutritious, leading to mineral deficiencies; commonly 
accepted wet-areas-wetter and dry-areas-drier scenario 
has regional nuances with important implications for local 
water management and food production and planning; 
and scientists are finding more links between melting 
Arctic sea ice and weather extremes like the heat waves, 
droughts and blizzards we have been experiencing.

The U.S. Global Change Research Program reported 
that changes in ocean ecosystems go far beyond rising 
sea levels. Ocean acidification is increasing, as is oxygen 
loss, raising the risk of serious ecological and economic 
consequences. I trust you are all keeping in mind the 
pyramid I discussed in Blog 1 and how all of the above 
is rapidly cutting out the four blocks supporting Homo 
Sapiens and human civilization.

Penn State climate scientist Michael Mann (read his 
book The Madhouse Effect) said, “We are seeing increases 
in extreme weather events that go well beyond what has 
been predicted or projected in the past. We’re learning 
that there are factors we were not previously aware of 
that may be magnifying the impacts of human-caused 
climate change.” Among those are “subtle mechanisms 
involving the behavior of the jet stream that may be 
involved in explaining the dramatic increase we’ve 
seen in floods, droughts, heat waves and wildfires.” 
“Increasingly, the science suggests that many of the 
impacts are occurring earlier and with greater amplitude 
than was predicted.” 

“We have literally, in the space of a year, doubled our 
assessment of the potential sea level rise we could see by 
the end of this century. That is simply remarkable. And it 
is sobering,” he said.

In general, there should be more monitoring of global 
warming impacts, but all those programs are threatened 
under the current administration, Mann said. “Continued 
funding to support research is critical,” “and here, again, 
we encounter a very unfavorable political environment 
where fossil fuel-beholden politicians that run the White 
House and Congress are doing everything they can to 
defund and suppress research on climate change science 
and impact assessments.”

Year-End Thoughts
As 2017 ends the macro-conditions globally are 

as I’ve described them above, and in prior Blogs. The 
challenges are immense. Despite the clear science and 
the clear and present danger of climate change, mankind 
continues to emit GHG into the atmosphere which 

Such a path would reduce global GHG emissions 
from about 11 Gigatons (11 billion tons) in 2015 to zero 
emissions (as close as possible) by 2050 or earlier. The 
world population is expected to grow from 7.3 to 9.7 
billion and global electricity demand for the power sector 
may increase from 24,310 terawatt-hours (24,310 trillion 
watt hours) in 2015 to around 48,800 TWh by 2050. There 
is no way to meet the Paris goal if fossil fuel helps meet 
this demand.

But will such a major change by 2050 occur and if so 
is 2050 soon enough? Data is overwhelming in support of 
the proposition that climate change is happening faster 
than expected, and its effects more extreme than predicted. 
Because of the effective ‘Chicken Littling” of Al Gore 
during the 2000 election, and due to aggressive attacks 
on CC scientists, predictions regarding CC have erred on 
the conservative side. But facts are facts when it comes to 
science. 

In Blog 1 I urged you to read the IPCC Reports. In 
2014 it formally declared that observed warming was 
“extremely likely” to be mostly caused by human activity. 
This year the U.S. Global Change Research Program 
stated: “There is no convincing alternative explanation.”

Many of the world’s leading scientific authorities have 
issued similar assessments. The Royal Society warned 
that we’ve been underestimating the risks of warming, 
not overestimating them. The American Meteorological 
Society issued its annual study of extreme weather 
events and said that such events would not have been 
possible without the influence of human-caused GHG 
gas emissions. The National Oceanic and Atmospheric 
Administration said recent melting of the Arctic was not 
moderating and was more intense than at any time in 
recorded history.

The Royal Society researchers warned that there hasn’t 
been nearly enough done to protect millions of vulnerable 
people worldwide from the expected increase in heat 
waves. This is a deadly tragedy in the making. Around 350 
million people in places like Karachi, Kolkota, Lagos and 
Shanghai are likely to face deadly heat waves every year 
by 2050—even if nations are able to rein in GHG emissions 
enough to reach the Paris goal. There is no reason to 
believe we will meet that target.

Globally, building resilience has been far too slow 
and inadequate. As a result, the cost of dangerous and 
damaging storms is counted in thousands of deaths 
annually and hundreds of billions of dollars in lost homes, 
infrastructure and livelihoods.

Another potentially horrific occurrence I mentioned 
earlier is the increasing chance that global warming will 
affect a key North Atlantic current that carries ocean heat 
from the tropics toward western Europe. The Atlantic 
Meridional Overturning Current may weaken by 37 
percent by 2100, which could alter European climate and 
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contribute in many ways to organizations and individuals 
who work on our behalf to bring about the kinds of 
changes that are necessary.

This need not be a partisan issue. It shouldn’t be. It 
is essential that we contribute to elections on the local, 
regional, state and national levels to ensure that elected 
officials understand the issues and are committed 
to addressing them as they relate to climate change. 
Consider contributing to candidates running in the 
mid-term elections in other states that are important to 
this effort. If we do not adequately address these issues, 
little else will matter. The kinds of disruptions and harm 
from the impacts of CC have the potential to thoroughly 
disrupt our way of life, our well-being, and certainly that 
of our children.

undermines the four essential blocks upon which we all 
depend. We have the information we need to motivate 
us to change, we have the physical, financial and 
technological capability to make the kinds of changes 
that might avert more of the horrors we have experienced 
and the catastrophe we are told will come. To fail to take 
effective action would be the very definition of tragedy, 
and stupidity. American leadership is important but 
lacking at the federal level. Prior Blogs have described 
much of the great work being done in the U.S. and abroad 
by individuals, corporations, universities, mayoral 
groups, Republican caucuses, and others. It is now up to 
each one of us to make new year resolutions to do what 
we can do to ensure that we each do our part. Each of 
us has a carbon footprint and living the way we all do, 
our footprint is significant. Beyond that, we each can 

Such heavy and dangerous storms likely will be a 
regular topic on this Blog as they are predicted to be the 
new normal on this new Eaarth. Drastic weather changes 
cause trouble. Three documented immense and unusual 
avalanches are attributed to climate change. The first, 
in the Caucasus in 2002, traveled eight miles reaching 
speeds of 179 mph causing 120 fatalities in a sparsely 
populated area of Southwest Russia. The second, in Tibet 
in 2016, moved 247 million cubic feet of snow and ice 
killing nine people and hundreds of animals covering 
more than five miles in three minutes at speeds of up to 
186 miles per hour. That is enough snow and ice to fill 
one million freight train cars stretching 7,500 miles. A 
third avalanche in Tibet occurred nearby.

Climate change is being blamed for these 
unprecedented events. As noted, the warming air holds 
more moisture, the area has warmed .4 Celcius per 
decade since the 1960s, so more snow falls in winter. 
But in the summer, the region has experienced heavier 
rainfall. The rain creates crevices in the glacier and 
saturates the ground, which lubricates the natural flow 
of the glacier due to gravitational pull downslope. These 
increasingly topheavy, undermined, glaciers are now 
more prone to collapse which triggers the avalanche.

These three avalanches were in sparsely populated 
areas. There are many glaciers around the world perched 
above cities…

Mountain Gorillas/Climate Stability
As pictured above (for Mailchimp recipients of 

this Blog), I’m just back from Rwanda where I sat with 
Silverbacked mountain gorillas and watched them 
eat the surrounding vegetation. The guides said that 
weather patterns, rainfall and rising temperatures, have 
changed. As with the rest of the world, past dry and rainy 

Heavy, Dangerous Storms Will Continue to Be a Threat
By Carl R. Howard

It will never stop. This is McKibben’s “Eaarth” (see 
Blog 3). A new planet, unpredictable except that the 
weather will be harsh and dangerous 
somewhere, all the time. I wrote about the 
California drought, and wildfires (Blog 7). 
Certain things logically follow, like fire 
after drought. But less clear to most of us 
is that mudslides would logically follow 
as the weakened soil gave way in heavy 
rains. We’re talking big ticket items here. But scientists are 
out there measuring how plants, animals, birds, grasses, 
mosses and microscopic organisms, the base of the food 
chain, cope, or don’t. We know that the microscopic 
organisms that support the vital food chain in the Arctic 
has changed. We know major changes will likely result. 
We know that beavers have expanded their range north 
into the Arctic too and that the flooding they cause, 
usually beneficial to the environment, is destructive in the 
Arctic. Flooding there keeps the soil from freezing which 
means more methane is being released from the un-frozen 
tundra. I wrote about this dangerous ‘positive’ feedback 
loop in Blog 2.

Global warming is adding more moisture to the 
atmosphere which is why the skiing in Europe is 
outrageous right now. Six feet of snow fell on Davos in 
six days as heads of state try to fly there for economic 
meetings. And a powerful wind storm killed at least 
seven people in three countries in northern Europe 
(Netherlands, Belgium and Germany). Heavy winds (87 
mph in Holland) grounded hundreds of flights, closed 
roads and the port of Ghent (Belgium), halted trains, 
ripped roofs off buildings and flipped over trucks and 
other vehicles. Hundreds of thousands were left without 
power, including in Germany and Romania. In the UK, 
Storm Caroline dumped 11 inches of snow in Central 
England and 18 inches in Wales. Northern Ireland was 
also slammed.

Posted 
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At the Paris meeting in 2016, the temperature was 
at 1.1 C above the pre-industrial average and global 
emissions had nearly reached 50 bt/yr. There is scientific 
agreement about how dangerous a path the planet is on 
in terms of continued human civilization and the survival 
of its mega-fauna, and yet even nations committed to 
fighting climate change are making little headway.

In law school, most of us learned of the Tragedy 
of the Commons. The seemingly rational behavior and 
thinking where one person chooses to dispose of his 
waste in the public commons since it costs him nothing 
except that it degrades the community commons. And 
so the next and the next person did the same until the 
commons was so despoiled as to be worthless to them 
all. The atmosphere is our collective commons and we 
are despoiling it just as fast as we possibly can with full 
knowledge of our stupidity and self-destructiveness. It’s 
really quite remarkable.

No one country is willing to step up in a way that 
will harm it economically in competition with other 
nations. Some countries are making huge investments in 
alternative energy (China with solar and electric vehicles, 
Norway and other countries have committed to phasing 
out gas-powered vehicles and going 100 percent electric 
by 2050) but some countries may be willing to gamble that 
the efforts made by others will suffice for all countries. 

But that’s not going to happen. Even if every country 
were to fulfill the commitments it made in the Paris 
accord (including the U.S.), it still would not satisfy the 
Paris accord goal of keeping global temperature under 
2 C rise above the pre-industrial average (of which we 
have about .9 C rise left to go and we almost certainly 
have enough CO2e already emitted to cover this last little 
rise. Not to mention the contributions from the various 
“positive” feedback loops noted and referenced above. 
In fact, if all these commitments were met, by 2030 global 
C02e emissions would still exceed the level needed to 
remain under 2 C by 12 -14 billion tons.

And so the warming and the changing weather 
patterns persist. As predicted, 2017 was one of the 
warmest years on record, slightly behind 2016 and 2015. 
And it was every bit as destructive as drought, wildfires, 
mudslides, famine, reduced crop yield and political 
instability caused immense suffering and loss of life here 
in the U.S. and elsewhere globally. 

seasons are less reliable. The timing is off. Rain can be 
destructively heavy, or absent. The result is a change in 
the vegetation upon which the gorillas depend. Certain 
nutritious plants are no longer found where they once 
were. Sudden changes like this are inconsistent with 
evolutionary patterns of slow, gradual change and 
adaptation. It remains to be seen whether the world’s 
mega-fauna, gorillas, polar bears, whales, can adapt to life 
on Earth.

Eco-tourism to Africa is now a prime income-
generating industry. Climate change is a direct threat to 
the future viability of this multi-billion dollar industry. 
Should it collapse, the economic and political fallout 
could be severe, and dangerous. The gorilla tourism 
industry was totally shut down in the 1980s when 
political violence convulsed Rwanda. Rwanda and 
Uganda now enjoy a robust eco-tourism industry. 
Congo (the third country from which one can trek to see 
these gorillas) lags behind but may join its neighboring 

countries in this lucrative business, which is the only 
reason these gorillas still survive.

Rain, and potable water, are crucial issues globally 
in terms of political stability. In many countries in 
Africa and the Middle East, water shortages have led to 
environmental refugees, political instability and the rise 
of ideologies embraced by groups considered terrorists in 
the west. The changing global climate relating to rainfall 
and warming temperatures, which dry the soil, reduce 
crop yield and evaporate surface water, is all based on 
rising CO2e levels (carbon dioxide equivalent). 

The international community has been trying for 
30 years to curtail CO2e emissions without success. At 
the first meeting of world leaders in 1988 in Toronto, the 
earth’s average temperature was just over half a degree 
Celsius above the pre-industrial average and global CO2e 
emissions were about 30 billion tons/year (not including 
deforestation and land use, two important factors in 
CO2e emissions and absorption). World leaders called for 
emissions to be cut by one-fifth. 

Instead, by the 1997 meeting in Kyoto, Japan, 
emissions had increased to 35 bt/yr and the earth’s 
temperature rose to about .7 C above the pre-industrial 
average.

“As predicted, 2017 was one of the warmest years on record, slightly behind 
2016 and 2015. And it was every bit as destructive as drought, wildfires, 

mudslides, famine, reduced crop yield and political instability caused immense 
suffering and loss of life here in the US and elsewhere globally.”
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desperation steps will be taken either following 
international debate or unilaterally. Many countries 
could move toward geoengineering on a global scale, 
such as injecting aerosols into the atmosphere to reflect 
the sun’s heat back into space, or deploying jets to spray 
sulfur dioxide into the upper atmosphere, which would 
temporarily cool the planet. But such drastic actions 
would have foreseeable and unforeseeable consequences, 
especially for mega-fauna, which would be unlikely to 
survive if it comes to that.

From what I’ve read, and reported in my Blogs, we 
have all the know-how and technology we need. Many 
trends are going in the right direction, the falling price of 
wind turbines, solar panels and batteries, the enormous 
investments in alternative energy, the commitment of 
many countries to move exclusively to electric vehicles. 
The primary cause of the lack of sufficient movement is 
economic competition, the profit motive, politics and the 
desire for (political) power. The good news is that 196 
countries are talking about the issues. The bad news is 
that things will have to get worse before there is sufficient 
motivation to get over these obstacles.

Water/Political Stability
Staying with a focus on water for this Blog, and how 

insufficient amounts contribute to civil unrest, political 
instability, environmental refugees, conflict and war, look 
at Nigeria, Syria, Somalia, India and Iran. The World 
Resources Institute warned recently that water stress in 
33 countries is projected to be extremely high by 2040. 

Water shortages, like price increases for bread, have 
sparked street protests and unrest. Water stress in India 
has caused civil strife and has been exploited by terrorist 
groups such as the Shabab in Somalia. Lack of water 
pushes people off ancestral lands and into over-crowded 
cities. Boko Haram has taken advantage of the unrest in 
Nigeria, Chad and Niger. 

Iran too is experiencing severe water stress and 
civil unrest. Land that has supported human habitation 
for thousands of years is now barren, arid. Lakes that 
supported towns and villages and agriculture are gone, 
nothing left but a dust bowl. Lake Urmia, in northwestern 
Iran, is nearly 90 percent gone. Millions of people have 
moved toward towns and cities where there are no jobs 
for them. Just militant gangs preaching death to those 
deemed responsible, especially “the West.” Iran has 
experienced 14 years of horrendous drought. With no end 
in sight. In fact, it will only get hotter, drier. Worse.

Last summer I was on Lake Titicaca in Bolivia. As 
much fun as that is to say and write, another lake in 
Bolivia, Poopo, is dry. Gone. And with it the villages and 
agriculture dependent upon it.

Policy played a role in Iran’s water shortage. In an 
effort to be more self-sufficient in food, the government 
encouraged farmers to plant thirsty crops like wheat 

Meetings of the heads of state of 196 nations are 
a wonderful thing. The world is acutely aware of the 
danger. The IPCC and many other reports are widely 
known and accepted. And still CO2e emissions continue 
to rise. It is virtually certain that island nations such as 
the Maldives will be submerged and abandoned. This is 
as unfair as it is cruel. They contributed nothing to CO2e 
emissions. And yet the world hardly notes this tragedy. 

As the destruction and dangers repeatedly hit home 
in the first world, as environmental refugees continue to 
wash ashore desperate, starving and begging for entry, 
the first world will have to take more notice than it is 
doing now. Californians are taking notice. Floridians 
and Puerto Ricans and residents of Houston are taking 
notice. Any of the storms that devastated our southern 
fellow Americans could easily have come up the eastern 
sea-board and swamped New York City. As you read 
this, you could easily have been displaced, your home, 
your office, the infrastructure you depend on, could 
all be in disrepair right now. Many of those harmed by 
Sandy still have not recovered. We are not far from a 
cycle of overlapping storms and recovery. And that is no 
way to live. Just ask the Floridians, Puerto Ricans and 
Houstonians, and Sandy survivors.

We are not yet having serious discussions about 
building billion dollar protections for New York City, but 
we will be. And when we do, if such discussions follow 
major devastation from a storm, the discussions will be 
accompanied by mass departures, such as after 9/11, 
lawsuits, and devaluation of real estate. But how many 
of us have been involved in such discussions? Not many, 
I’m sure. We will be.

If we are to have a chance of meeting the Paris goal 
of staying under the 2 C limit, we not only must abandon 
use of fossil fuels, we will need to develop technology 
that can remove CO2e from the atmosphere. Something 
more than planting trees. There is little on the drawing 
board at present.

To escape from the largely unproductive pattern 
we’ve been following for 30 years, some are thinking 
more creatively. An individual country may have political 
difficulty imposing what many believe to be a necessary 
carbon tax, but perhaps countries acting in concert could 
do so. Or countries banding together could impose tariffs 
on imports from non-members who were not similarly 
committed to reducing their emissions. Or perhaps the 
target could be more narrowly and strategically set such 
as the 2016 agreement between 170 nations meeting in 
Kigali, Rwanda, to reduce hydrofluorocarbon emissions. 
Or maybe specific industries, like aviation or steel, band 
together and adopt industry-wide standards on a global 
basis. There are lots of ideas out there, but not enough 
action.

A growing concern is that at some point, perhaps 
after terrible suffering, death, disruption and conflict, 
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For starters, carbon levels in four reservoirs in 
Germany tripled from 1981 to 2015. Sure enough, studies 
showed that organisms comprising the foundation of the 
freshwater food chain in these reservoirs (water fleas) 
were being adversely affected by the changed chemistry 
of their environment with likely adverse impacts on the 
entire lake ecosystem. The increased amount of carbon 
in the water was harming their nervous system and their 
ability to avoid predators. Other studies showed similar 
results for other foundation fish (minnows). And other 
studies showed that different types of mussels, which 
perform essential filtering services, were also impacted by 
raised carbon levels.

As I have been advocating from Blog 1, if we 
adversely affect the foundation layer of the food pyramid, 
we threaten all life dependent on this base layer, 
including homo sapiens precariously balanced on top.

But much more study is necessary. A study of a lake 
in Wisconsin found that between 1986 and 2011, there 
was no significant carbon level change. Different lakes 
will respond differently depending on many factors such 
as the amount of vegetation in the lake which may absorb 
the carbon. Whether or not we are reaching an absorption 
saturation point for such vegetation remains to be seen. 
But initial findings are suggesting at least some water 
bodies may be experiencing stress and rapid change. 
And in the “old earth” accustomed to slow, gradual 
evolutionary change, rapid change produces many more 
losers than winners.

There is no good reason to risk undermining yet 
another foundation for life on earth. Glacial collapse, 
shrinking glaciers too, threaten people living nearby 
and those dependent upon the melt-water run-off for 
drinking water and agriculture. Warming temperature, 
warming seas, changing chemistry of fresh and salt-
water bodies also threatens ocean and land-based food 
resources. Political unrest leads to political instability. All 
of the foundational blocks upon with human civilization 
depends are being undermined. The political process to 
deal with these threats is not working. The move away 
from fossil fuels is painfully, dangerously, slow.

Washington
Trump recently imposed steep tariffs on imports of, 

among other things, solar energy cells and panels. Two 
solar companies, Suniva Inc. and SolarWorld Americas, 
said imports of cheap solar cells and modules were 
putting their companies at risk.

While the tariffs were welcomed by the companies 
that sought them, economists warned the levies could 
drive up prices for consumers and hurt some American 
businesses. The solar industry has been split over the 
tariffs; companies that develop large-scale solar farms, as 
well as purchasers of solar power such as retailers and 
tech companies, opposed the tariffs over concerns that 
they would cost them more money and make solar power 

throughout the country. The government compounded 
the problem by offering farmers cheap electricity and 
favorable prices for their wheat, a two-part subsidy that 
led to additional planting of wheat and the extraction 
of more groundwater. Currently, 25 percent of the water 
drawn from aquifers, rivers and lakes exceeds the amount 
that can be replenished naturally. Syrian policy, too, 
promoted planting of wheat with similar results.

Iran’s groundwater depletion rate is today among the 
fastest in the world. Twelve of the country’s 31 provinces 
likely will exhaust their aquifers within the next 50 years. 
The internal conflicts over scarce water resources will be 
intense. External impacts from hundreds of thousands, 
eventually millions of refugees will add to the millions 
of refugees fleeing similarly parched countries. It is 
happening now. It can only get worse.

Iran is predicted to experience a 25 percent decline in 
surface water runoff—rainfall and snow melt—by 2030. 
In the region as a whole, summers are predicted to get 
hotter by 2 -3 degrees C. Rains are projected to decline by 
10 percent. Recent studies predict that many major cities 
in the region could exceed a tipping point for human 
survival in the not too distant future.

Syria experienced a drought from 2006 to 2009, 
prompting a mass migration from country to city, leading 
to mass unemployment among the young. By 2011 
street protests were frequent and violent, and violently 
suppressed by the government of Bashar al-Assad. 
Cvil war erupted. Water did not cause the unrest, but it 
contributed to it.

Global warming not only evaporates surface water 
faster, it alters the chemistry of surface water bodies. 
The Sorpe reservoir in northwest Germany, one of four 
freshwater reservoirs observed in a recent study, found 
that carbon dioxide is absorbed in lakes, rivers and 
streams which can affect entire ecosystems. Scientists are 
just beginning to investigate this, as they are investigating 
the impacts of carbon absorption by oceans, but the initial 
findings are frightening. 

Oceanographers began monitoring carbon levels in 
seawater in the 1980s. Over the past three decades they’ve 
chronicled a steady rise of carbon dioxide in seawater. 
The increasing concentration can harm marine life in 
many ways. We know that it lowers the pH of seawater, 
making it more acidic and interfering with the chemistry 
that coral use to build their calcium skeletons. Ocean 
acidification also thins the shells of oysters and other 
animals. Less well known is that many marine organisms 
rely on chemical changes in water to find food and avoid 
danger. The rapid change in the chemistry of seawater 
has rendered certain fish unable to detect their predators. 
Now scientists are finding similar adverse effects in 
freshwater bodies.
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built itself into the world’s largest manufacturer of 
solar products, flooding global markets with low-cost 
crystalline silicon panels. While the U.S. has previously 
imposed restrictions on Chinese solar products, Chinese 
firms simply moved production to other countries. A 
China representative stated that China will defend its 
interests. Currently, more than 95 percent of America’s 
solar panels are imported, with half of those imports 
coming from Malaysia and South Korea.

While cheap global production has undercut 
American solar manufacturers, it has benefited 
purchasers of solar power. The average cost of solar 
installations in the U.S. has fallen 70 percent since 2010, 
from $7.50 per watt to around $1 per watt. The tariffs 
may cause more manufacturers to move to the U.S. but it 
likely will cause these products to be more expensive, a 
disadvantage in a highly competitive market. Trump has 
made clear that he favors fossil fuels over solar power.

less competitive with other energy sources, at least in the 
short term.

Abigail Ross Hopper, the president of the Solar 
Energy Industries Association, which opposed the 
measures, said the decision “will create a crisis in a 
part of our economy that has been thriving, which will 
ultimately cost tens of thousands of hard-working, blue-
collar Americans their jobs.”

Trump imposed tariffs ranging from 15 percent to 
50 percent on various imports. He approved solar tariffs 
for the next four years, starting with levies of 30 percent 
that will ultimately fall to 15 percent. In each of the four 
years, the first 2.5 gigawatts of imported solar cells will be 
exempted from the tariff, an exception designed to ensure 
that existing solar module manufacturers in the U.S. can 
still access cheap supplies of cells.

The administration said that the tariffs are largely 
directed at China, which over the past decade has 

possibility of abrupt climate change is real, leading to 
additional social unrest and upheaval.

The scientific consensus is that over the next 
few decades, at least, the likely prospect is a gradual 
worsening of the kinds of climate-related problems 
the world is currently experiencing. But beyond a few 
decades, the possibility of catastrophes like the assured 
melting of polar sea ice could potentially cause profound 
climatic disruption and thereby wholesale disruption to 
human civilization.

Worsening air pollution from forest burning, 
agricultural waste incineration, urbanization, and rapid 
industrialization, with increasing public awareness, likely 
will continue to drive protests against authorities, such 
as those recently in China, India, and Iran. Indeed, such 
protests likely have pushed China to commit to large- 
scale investments in solar power and electric vehicles.

The Assessment does not explicitly mention the 
burning of fossil fuels, but that is a main cause of the 
poor air quality the plagues many cities in the developing 
world, and has even caused deteriorating air quality in 
places like London. Burning coal and oil not only causes 
climate change, it emits particles into the air that cause 
asthma, heart attacks and other health problems. The 
World Health Organization estimates that three million 
people die prematurely every year because of outdoor air 
pollution, and over four million more because of indoor 
exposure to dirty fuels used for heating and cooking.

News from Washington
By Carl R. Howard

Washington
I’m leading, and ending, this Blog with news from 

Washington. A notable alarm was sounded in the 
Worldwide Threat Assessment from the U.S. 
Intelligence Community. The document, 
issued by Daniel R. Coats, the director 
of national intelligence, addressed 
climate change and other environmental 
problems, stating that the impacts of 
the long-term trends toward a warming 
climate, more air pollution, biodiversity loss, and water 
scarcity are likely to fuel economic and social discontent 
and upheaval.

We are seeing much of this already. As described 
below, Cape Town, the second-largest city in South Africa, 
is so low on water after an extended drought that it may 
be forced to shut off the taps in July. Water scarcity is a 
factor in the violent conflicts in Syria and Yemen, and in 
both countries, control of water supplies is being used as 
a weapon of war.

The past 115 years have been the warmest period in 
the history of modern civilization, and the past few years 
have been the warmest years on record. Extreme weather 
events in a warmer world have the potential for greater 
impacts and can compound with other drivers to raise 
the risk of, among other things, humanitarian disasters, 
refugees, conflict, water and food shortages, population 
migration, labor shortfalls, price shocks, rioting, and 
power outages. Research has not identified indicators of 
tipping points in climate-linked Earth systems, but the 

Continued on page 53
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Talks are underway with South Africa’s police because 
normal policing will be entirely inadequate for the 
chaos that will ensue should the taps run dry. Imagine 
four million residents lining up for water rations at 200 
collection points (that’s lines of 20,000 people per point). 
The army will be called in to try to keep order.

The area has been through a three-year drought, the 
worst in over a century. Cape Town may become one of 
the few major cities in the world to lose piped water to 
homes and most businesses.

Such dire conditions have long been predicted by 
climate change models. Long, persistent droughts likely 
will continue throughout much of Africa. Cape Town’s 
problems are a potent warning to other governments, 
few of which have this city’s resources and have done 
little to adapt.

In 2014, dams were full after years of good rain. 
The following year, C40, a collection of cities focused 
on climate change worldwide, awarded Cape Town its 
“adaptation implementation” prize for its management 
of water. The city’s reservoirs currently are at just 24 
percent of capacity, and falling. We all would be wise to 
heed the predictions of the world’s leading climatologists 
and conserve, adapt and mitigate, rapidly.

Cities elsewhere have faced serious water shortages. 
Millions of Brazilians have endured rationing because 
of prolonged droughts. Brasília, the capital, declared 
a state of emergency a year ago. Experts say the 
water shortages in Brazil, which have affected more 
than 800 municipalities across the country, stem from 
climate change, the rapid expansion of agriculture, bad 
infrastructure and poor planning.

Last year, Cape Town limited residents to using 87 
liters of water, about 23 gallons, per person, per day, for 
all uses including bathing, drinking, cooking, cleaning 
and toilet flushing. On Feb. 1, it lowered that limit to 50 
liters, and it is fining violators.

Though consumption is down sharply, most 
residents have not met the 50-liter restriction, a point 
of tension in a city that encompasses both luxurious 
homes with pools and gardens, and shanty towns with 
communal taps.

The provincial premier urged people to shower 
no more than twice a week, calling oily hair a badge 
of honor, and suggested reusing “gray water” from 
cleaning to flush toilets.

For anyone accustomed to plenty, the picture is 
grim: Taking a two-minute shower, flushing a toilet once, 
washing a load of dishes, and doing ordinary drinking, 
cooking, cleaning and tooth-brushing is enough to reach 
the limit.

The Assessment notes that accelerating biodiversity 
and species loss, driven by pollution, warming, 
unsustainable fishing, and acidifying oceans, will 
jeopardize vital ecosystems that support human health 
and a functional environment. Recent estimates suggest 
that the current extinction rate is 100 to 1,000 times the 
natural extinction rate.

The document implies that the rate of extinction 
has accelerated due to human activities. Some scientists 
fear that we have entered the sixth mass extinction of 
organisms in Earth’s history.

Water scarcity, compounded by gaps in cooperative 
management agreements for nearly half of the world’s 
international river basins, and new unilateral dam 
development are likely to heighten tension between 
countries. Water evaporates more rapidly in a warmer 
world, and many areas of the world currently receive 
less water than previously due to changes in climatic 
conditions. Such conditions are predicted to worsen in 
terms of adequate water supply.

With regard to global climate disruption, scientists 
have ruled out any natural explanation, concluding that 
the human release of greenhouse gases explains the 
warming that has occurred since the 19th century. The 
emissions from burning fossil fuels and the chopping 
down of forests precisely correlates with the increase 
in atmospheric carbon levels and global warming and 
climate disruption. The Assessment is yet another in a 
long string of wake-up calls that could not be more clear. 
That it was issued by the director of national intelligence 
should give it added weight. Climate change is a clear 
and present danger to our security.

Fire and Rain
Eleven point eight ($11.8) billion dollars. That is the 

record-breaking amount of insurance claims filed so far 
in the recent wildfires in California alone. Those fires 
followed years of drought which made conditions so 
ripe for fire. In the aftermath of the fires, torrential rains 
caused historic mudslides. And now CA is enduring 
an unusually warm winter which means its snowpack 
in the Sierra Nevada, the source of about one-third of 
California’s water, at 21% of normal in mid-February is a 
threat to its agricultural (irrigation) and drinking water 
needs.

Elsewhere, Paris has experienced record flooding 
while South Africa is suffering from record drought. 
Cape Town’s water supply may soon run out and be 
shut off entirely (“Day Zero” forecast for this July) for 
residential and business uses. The government cautioned 
that the Day Zero threat will surpass anything a major 
city has faced since World War II or the Sept. 11 attacks. 

News from Washington
Continued from page 48
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“Beyond the emergency, this flooding phenomenon, 
which is more and more recurrent in Paris, reminds 
us how important it is for our city to adapt to climate 
change,” she said in a tweet.

Paris has experienced major floods in the past. In 
1910, the Seine rose above 28 feet. The expectation is that 
now the flooding will occur more frequently, and it may 
be more severe, damaging, dangerous and disruptive.

Although local officials said they were now prepared 
to face similar conditions, experts from the Organization 
for Economic Cooperation and Development estimated 

that such a catastrophe could affect five million people 
and cost up to 30 billion euros, or about $37 billion.

In a recent study, they noted that although Paris had 
implemented further flood prevention policies since 
2014, the authorities’ efforts remained limited compared 
to the risks the city faced.

One of the most affected areas was the town of 
Villeneuve-St.-Georges, 10 miles south of Paris, where 
the military had to help residents evacuate their homes 
and propel themselves on dinghies through streets 
flooded with brownish water and waste.

“For some people, this is the second time in 18 
months that they have been victims of floods,” Alexandre 
Boyer, a local councilman, said. “It’s beginning to get a 
little too much.”

Solar
Saudi Arabia, the world’s largest exporter of oil, is 

moving in a new direction. The Saudi government wants 
not just to reshape its energy mix at home but also to 
emerge as a global force in clean power. Riyadh hired 
ACWA Power, a Saudi energy company, to build a solar 
farm that would generate enough electricity to power up 
to 200,000 homes. The project will cost $300 million and 
create hundreds of jobs. By the end of 2018, Saudi Arabia 
aims to invest up to $7 billion to develop seven new 
solar plants and a big wind farm. The country hopes that 
renewables, which now represent a negligible amount of 
the energy it uses, will be able to provide as much as 10% 
of its power generation by the end of 2023.

Saudi Arabia has talked a big game when it comes to 
renewables. It adopted ambitious targets for green power 
several years ago, but no major projects were carried out, 

Cutting back is a difficult message to convey in one 
of the world’s most unequal societies, where access to 
water reflects Cape Town’s deep divisions. In squatter 
camps, people share communal taps and carry water 
in buckets to their shacks. In other parts of the city, 
millionaires live in mansions with glistening pools.

In poor areas, residents without cars wonder how 
they will carry water containers home from a collection 
point. In wealthy areas, some residents are installing 
water tanks in their yards and attempting to tap into 
deep, largely depleted underground aquifers.

In France the question is whether they must 
simply get used to flooding. Recently the Seine River 
overflowed its banks in Paris and several nearby cities, 
less than two years after reaching its highest level since 
1982. Thirteen of France’s 96 administrative departments 
had flood alerts in January 2018, in what the monitoring 
body Météo-France says was the country’s wettest 
winter since 1959.

Some experts suggest climate change is likely to 
make such events more frequent. And an international 
body chose this week to publish a study arguing that 
Paris and the rest of the Seine basin needed greater 
protection against the risk of a catastrophic flood.

In the January flooding, 400 people were evacuated 
from homes in the Paris region, and a thousand faced 
power cuts. Rivers have swelled across the country, 
forcing evacuations and the closing of roads and 
infrastructure. The Seine rose 18 feet above normal 
(and was expected to rise to 19.6 feet), river traffic was 
interrupted and roads and train lines along the river 
banks were closed. In the floods of June 2016, which 
killed four people in France, it peaked at 20 feet.

“Because of climate change, we can expect floods 
in the Seine basin to be at least as frequent as they are 
right now,” said Florence Habets, a senior researcher 
at the C.N.R.S., France’s national center for scientific 
research. “No matter what we say, the more we reduce 
our greenhouse gas emissions, the more we reduce our 
impact on droughts and floods.”

The mayor of Paris, Anne Hidalgo, a left-wing 
politician who has been at the forefront of the fight 
against climate change, was also quick to mention long-
term challenges.

“Last year, Cape Town limited residents to using 87 liters of water, about 
23 gallons, per person, per day, for all uses including bathing, drinking, 

cooking, cleaning and toilet flushing. On Feb. 1, it lowered that limit  
to 50 liters, and it is fining violators.”
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renewables, they would ramp up their goals for wind 
and solar power production.

Washington
As reported in Blog 5, Trump had nominated of 

Kathleen Hartnett White, a climate change skeptic, 
to lead the Council on Environmental Quality. She 
stumbled in her hearing before the Senate Environment 
and Public Works Committee. Still, she was approved by 
the Committee on a party-line vote, but her nomination 
languished in the full Senate at the end of 2017.

President Trump in October appointed Ms. White, a 
former Texas environmental regulator who has said that 
carbon dioxide should be considered the “gas of life” 
rather than a pollutant, to be the White House senior 
environmental adviser.

When asked if she believes climate change is real, she 
said “I am uncertain.” She then corrected herself saying 
it was real but questioned the extent to which humans 
cause climate change. She was asked to estimate how 
much heat in Earth’s atmosphere is stored in the oceans. 
She replied that she didn’t have numbers like that and 
that there wasn’t one right answer.

The most up-to-date scientific assessment on 
climate change, released by the Trump administration 
in November, found that the world’s oceans have 
absorbed “about 93 percent of the excess heat caused 
by greenhouse gas warming since the mid-20th century, 
making them warmer and altering global and regional 
climate feedbacks.” The bigger question is how much 
more heat can the oceans absorb, if any, and what is the 
damage being done to this critical resource?

Democrats also assailed Ms. White’s writings in 
which she called renewable energy “unreliable and 
parasitic,” described global warming as “a creed, a faith, 
a dogma that has little to do with science,” and asserted 
that science does not dictate policy in democracies.

President Trump resubmitted Ms. White’s 
nomination to the Senate but does not appear to have the 
votes to have her approved.

On the rules rollback front, methane is again being 
targeted. Methane is a greenhouse gas 20 times as potent 
as CO2 in the atmosphere. The Obama administration, 
as part of its larger strategy to combat climate change, 
approved two rules to minimize emissions of methane. 
This included EPA regulating emissions from new oil 
and gas wells and the Interior Department requiring 
oil and gas companies to control venting and flaring 
from existing wells on public lands. Pruitt’s EPA has 
attempted to delay both rules, but such efforts have been 
thwarted by the courts. Now, two riders attached to 
appropriations bills (both approved in House floor votes) 
would kill both rules, at great cost to the climate and to 
clean air and without any public notice or comment.

and little changed. But the Saudis have experimented 
with solar power projects and appear ready to make a 
major move. They have focused on conventional solar 
panels over another system, concentrated solar, in which 
mirrors focus sunlight to create heat.

Saudi Arabia, with its vast oil resources, would seem 
an unlikely champion for renewables. But the country’s 
location and climate mean it has plenty of promising 
sites for solar and wind farms.

The costs of installing and operating those two 
technologies have fallen drastically around the world in 
recent years. That means that even in a country where 
oil is plentiful, renewables beckon as a cheap, and clean, 
alternative to traditional fossil fuels.

For the proposed project, Riyadh received bids for 
the solar farm, which will be built in Sakaka, in northern 
Saudi Arabia, that rivaled the lowest ever submitted at 
auctions anywhere. At 2 to 3 cents per kilowatt-hour, a 
wholesale measure of electricity, solar power here would 
be below the cost of fossil fuel-generated electricity. A big 
push into wind and solar power would also have other 
benefits, notably allowing Saudi Arabia to sell more of its 
oil.

Saudis rely on air-conditioners for much of the 
year, and the scorching Arabian summer sends demand 
for power soaring. Much of that electricity today is 
generated at power plants fueled by oil. Last June, the 
facilities burned an average of 680,000 barrels of oil a day.

That figure—comparable to the output of a modest-
size oil-producing country like Egypt—was down from 
nearly 900,000 barrels a day in 2015, but it still essentially 
represents wasted cash. Had it been sold overseas, that 
crude could have added $47 million a day to government 
revenue, at current prices.

Selling oil internationally is central to funding the 
Saudi budget. The terms of the Sakaka project’s auction 
required that developers pay the upfront cost of the solar 
farm, in return for payments for the power they supply 
to the grid. That would allow Saudi Arabia to continue 
focusing on producing and exporting oil while it makes 
the shift to cleaner power.

A major plank of the crown prince’s plan to 
transform the Saudi economy involves finding jobs 
for young people. Attracting investment into what is 
essentially a nonexistent sector in the kingdom means 
creating jobs, creating manufacturing.

The Saudi market’s sheer size, however, means it 
merits the attention of the world’s renewable energy 
companies. Paddy Padmanathan, the chief executive of 
ACWA Power, which also has other energy projects in the 
region, predicted in an interview last month that once the 
country’s energy authorities became comfortable with 
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such as Siemens and the turbine manufacturer Vestas that 
can critique their work.

Facts on the ground
The maximum extent of Arctic sea ice cover this 

winter was the second-lowest since satellite record-
keeping began. The loss of sea ice is a bellwether of global 
warming, suggesting that climate change is not just 
something to worry about far off in the future: It is here.

“We’ve probably known for 100 years that as the 
climate warms up in response to loading the atmosphere 
with greenhouse gases, we would see the changes first in 
the Arctic,” said Mark Serreze, director of the National 
Snow and Ice Data Center in Boulder, Colo., which issued 
the new data. “This is what we expected and this is 
exactly what has happened. It’s a case where we hate to 
say we told you so, but we told you so.”

With each passing decade, the ice grows a bit less 
in winter, and melts a bit more in summer. The record 
for the least amount of sea ice gained in the winter 
was set last year. This winter’s maximum extent was 
slightly greater. Despite the small increase this year, the 
downward trend in winter ice coverage is unmistakable, 
and the past four years have been the four lowest on 
record.

The disappearing sea ice is a key indicator of a 
warming Arctic. And the consequences of a warming 
Arctic can be felt further south. A growing number of 
researchers are linking the changes up north to unusual 
winter weather in North America and Europe. This past 
winter the northeastern US faced four nor’easters in as 
many weeks, and Western Europe encountered subzero 
temperatures that were far lower than at the North Pole.

These weather patterns are influenced by the jet 
stream, the river of wind that encircles the Northern 
Hemisphere. Temperature differences between the Arctic 
and the lower latitudes help create the jet stream. Because 
the Arctic is warming twice as fast as the rest of the Earth, 
that temperature difference is getting smaller. As a result, 
the jet stream is getting weaker and shifting its behavior, 
sending cold air south from the Arctic and pumping 
warm air north.

The weakening jet stream also helps keep weather 
patterns locked in place. Climate change is also 
producing changes in ocean currents which also play a 
role in weather systems but the influence of the Arctic ice 
is profound. And deeply disturbing. As one scientist put 
it, “What happens in the Arctic doesn’t stay in the Arctic.”

The Budget, Facts on the Ground, Good News, Not Such 
Good News, and Washington
By Carl R. Howard

The Budget
Environmentalists are mostly pleased and relieved at 

the budget Trump reluctantly signed. Trump proposed a 
31 percent cut to EPA’s budget but Congress 
maintained the Agency’s former level of 
funding.  Trump proposed 70 percent cuts 
to energy-efficiency and renewable-
energy programs but funding for these 
programs increased. Trump proposed a 
mere $64 million for the Land and Water 
Conservation Fund, which protects threatened open 
space, but it was funded at $425 million.

Republicans proposed numerous environmentally 
destructive riders but they were deleted from the 
final budget. These riders included attempts to delay 
enforcement of clean-air regulations, kill two Obama-era 
rules intended to reduce greenhouse gases from oil and 
gas wells, weaken protections for endangered species and 
insulate the Trump administration from legal challenges 
to its efforts to repeal clean-water rules.

Democratic Senators Charles Schumer (NY), Patrick 
Leahy (VT), Tom Udall (NM) and Thomas Carper (DE) 
were instrumental in defeating these riders. Also defeated 
were attempts by Lisa Murkowski (R-AK), chairwoman of 
the Senate Energy and Natural Resources Committee, to 
kill protection of old growth forests in Alaska, and Thad 
Cochran (R-MS), who favored a flood-control project 
known as the Yazoo Pumps which would have drained 
200,000 acres of wetlands in the Mississippi Delta in favor 
of soybean farmers.

Trump failed to defund the federal government’s 
Advanced Research Projects Agency-Energy. Created 
a decade ago, ARPA-E now spends $300 million a year 
nurturing untested technologies that have the potential—
however remote—of solving some of the world’s biggest 
energy problems, including climate change.

Current projects include farming vast quantities of 
seaweed in the open ocean for a new type of carbon-
neutral biofuel that might one day power trucks and 
airplanes. Unlike the corn- and soy-based biofuels used 
today, kelp-based fuels would not require valuable 
cropland. Other projects being funded include a system 
to recycle waste heat in Navy ships, small fusion reactors, 
and wind power (building huge turbines the length of 
a football field to be placed offshore to try to catch the 
steadier winds there; a prototype will be tested this 
summer at DOE’s wind-testing center in Colorado).  
ARPA-E has connected the team with private companies 
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Terminal lakes on nearly every continent are 
following this pattern. Lake Chad in Africa is all but 
gone, heightening shortages of fish and irrigation water. 
Displaced people and refugees who now depend on 
the lake further strain this resource. Shortages as well 
as tensions in the hot, dry Sahel are driving conflict and 
mass migration. Utah’s Great Salt Lake and California’s 
Salton Sea and Mono Lake have undergone periods of 
recession too, diminishing critical breeding and nesting 
areas for birds as well as income from recreational 
boaters.

After the Caspian Sea, Iran’s Lake Urmia was once 
the largest saltwater lake in the Middle East. It has 
shrunk 80 percent over the past 30 years. The flamingos 
that feasted on brine shrimp are mostly gone as are the 
pelicans, egrets, and ducks. Winds blow across the lake 
bed covering farm fields with salt dust rendering the soil 
infertile. Noxious, salt-tinged dust storms inflame the 
eyes, skin, and lungs of people 60 miles away in Tabriz, a 
city of more than 1.5 million. And in recent years Urmia’s 
alluring turquoise waters have turned blood-red from 
bacteria and algae that flourish when salinity increases 
and sunlight penetrates the shallows. Few of the tourists 
who once flocked here for therapeutic baths can be found.

Refugees
The horrifying plight of desperate people fleeing their 

homes and countries continues. As I’ve written, climate 
change is a driving force exacerbating social and political 
tensions in Africa, the Middle East and elsewhere. Those 
lucky enough to survive the journey to a new country 
find they are not welcome. In fact, their presence has 
invigorated the rise of intolerance and right-wing 
politicians appealing to nativist, nationalist policy. And 
this is only the beginning. There is absolutely no reason to 
believe that the numbers of refugees will do anything but 
increase, by orders of magnitude, over the coming years 
and decades.

Those who are forced to relocate join a procession 
of people around the world who have been uprooted 
from their homes by climate-related environmental 
disruptions. The United Nations warned a decade ago 
that indigenous people would be among the first to be 
ravaged by climate change because so many rely on 
nature’s bounty as subsistence hunters and fishermen. 
An estimated 23.5 million people fled their homes in 
2016 because of food and water shortages, storms, floods, 
wildfires, extreme temperatures, and other weather-
related disasters, according to the Norwegian Refugee 
Council’s Internal Displacement Monitoring Centre. 
That exceeded the 6.9 million displaced by conflict and 
violence that year.

In sheer numbers those fleeing “natural” calamities 
have outnumbered those fleeing war and conflict for 
decades. Still, these figures do not include people forced 
to abandon their homelands because of drought or 

Around the globe the impacts of climate change 
are being felt more quickly and with more impact than 
predicted. Warmer temperatures have produced more 
evaporation and either more rain and violent storms or 
the opposite extreme, draught and wildfire.

Lake Poopo, was once Bolivia’s second largest 
lake, it is gone. Vanished into the thin air. Boats used 
by fisherman are stranded on the dry lakebed. Local 
inhabitants, the Urus, believe they are descendants of 
people who first settled on the Altiplano 3,700 years ago. 
Very few remain. The fish, waterfowl, gone. The residents 
who depended on the lake must move as the area is in 
drought. Village after village is abandoned.  Just three 
decades ago this lake covered 3,000 square kilometers. 
That is the current speed of devastating change. In 2014 
and 2015 the ever shallower lake suffered fish die-offs as 
water temperatures soared beyond the usual 60s and 70s 
Fahrenheit. Millions of carcasses floated belly-up at the 
surface. The recorded temperature of the lake reached 
100.4°F!

Globally, climate change is warming many lakes 
faster than it’s warming the oceans and the air. This 
heat accelerates evaporation and together with human 
mismanagement (dams in warm climate speeds 
evaporation, as does open irrigation), the result is water 
shortages, pollution, and loss of habitat for birds, fish and 
wildlife.

Warm water encourages bacterial growth. In eastern 
China’s Lake Tai, farm runoff and sewage stimulate 
cyanobacterial blooms. The organisms threaten drinking-
water supplies for two million people. The warming of 
East Africa’s Lake Tanganyika threatens the supply of 
fish that feed millions of poor people in four surrounding 
countries. The water behind Venezuela’s massive Guri 
hydroelectric dam has evaporated and been otherwise 
reduced to such critically low levels in recent years that 
the government has canceled classes for schoolchildren 
while rationing electricity. Even the Panama Canal, with 
its locks recently widened and deepened to accommodate 
supersize cargo vessels, is troubled by El Niño–related 
rainfall shortages affecting man-made Gatun Lake, which 
supplies not only water to run the locks but also fresh 
drinking water for much of the country. Low water levels 
have also forced limits on the draft of ships so the ships 
don’t run aground in the lake.

Of all the challenges lakes face in a warming world, 
the starkest examples are in closed drainage basins 
where waters flow into lakes but don’t exit into rivers 
or a sea. These terminal, or endorheic, lakes tend to be 
shallow, salty, and hypersensitive to disturbance. The 
Aral Sea has vanished from Central Asia and is a prime 
example of what is happening to such inland waters. In 
its case, in addition to climate change the main culprits 
were ambitious Soviet irrigation projects that diverted its 
nourishing rivers.
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Renewable energy is growing fast, but not fast 
enough. Renewable energy—including wind, solar and 
hydropower—was the fastest-growing energy source 
worldwide in 2017. China alone installed as many solar 
panels last year as the entire solar capacity of France 
and Germany combined. And the prices for renewable 
technologies keep falling.

Last year’s unprecedented growth in renewables 
satisfied only about one-quarter of the increase in global 
energy demand as the world’s economy boomed. Fossil 
fuels supplied the rest. The overall share of fossil fuels 
in global energy demand in 2017 remained at 81 percent, 
a level that has remained stable for more than three 
decades despite strong growth in renewables.

If the world wants to cut emissions quickly and meet 
the climate goals laid out in the Paris Agreement, clean 
energy will need to grow about five times as fast each 
year between now and 2040 as it did last year.

Coal Made a Small Comeback
Over the past few years, coal demand has plummeted 

around the world as countries like the US and China 
shift away from the most carbon-intensive of all fossil 
fuels. China has been pushing to phase out coal use in 
residential heating in order to clean up the severe air 
pollution that is choking its cities.

But coal use rebounded slightly in 2017, rising by 1 
percent, driven in part by an increase in coal-fired power 
in Southeast Asia. A particularly hot summer in China 
also led the country to run its existing coal plants more 
often to power air conditioning. Another predicted, and 
ominous sign of things to come on a warming planet.

Yet despite last year’s uptick, there is hope that 
coal consumption may decline. India’s coal demand is 
growing at a slower pace than it did over the previous 
decade, as the country turns to solar power and other 
clean energy sources. Both China’s and the world’s coal 
consumption remains below the 2014 peak.

SUV Sales Keep Booming
Demand for oil rose 1.6 percent last year, much 

faster than the average annual pace over the previous 
decade. As oil prices have declined, more people in the 
U.S. and Europe are buying larger SUVs, pushing up 
transportation emissions further.

Electric cars, which do not use oil, are quickly making 
inroads in countries like China, as a result of aggressive 
government mandates and falling battery prices. For now, 
however, the strong growth in electric-car sales remains 
too small to make a dent in oil demand growth. But, 
as noted in earlier Blogs (4, 5, 6, 7, and 10), significant 
increases in the sale and use of EVs is expected world-
wide.

gradual environmental degradation; almost two and a 
half billion people live in areas where human demand 
for water exceeds the supply. Rising atmospheric 
temperatures in the Andes over the past 40 years also 
have triggered the rapid retreat of its glaciers, melting 
half the ice that rings the Titicaca-Poopó basin threatening 
drinking water and agricultural water supplies. When 
glaciers first begin to melt, they provide an extra flush 
of water, but we’ve reached peak water in most glacial 
watersheds meaning, that meltwater from glaciers will 
now diminish in the region until it is gone. This pattern is 
repeated in most places around the planet.

Globally the likelihood of being uprooted from one’s 
home has increased 60 percent compared with 40 years ago 
because of the combination of rapid climate change and 
growing populations moving into more vulnerable areas.

Most of these displaced people stay within their 
home countries. If they cross a border, they do not qualify 
for UN protections as refugees because they cannot claim 
they are fleeing violence or persecution. “We live in an 
era of the most forced migration since the Second World 
War,” says William Lacy Swing, director general of the 
United Nations’ International Organization for Migration. 
“This time, though, in addition to war, climate is looming 
as a major driver. We are going to need to support those 
who are ravaged by climate change so they can migrate 
with dignity.”

Despite Gains in Renewables, Greenhouse Gas 
Emissions Rose Last Year

Roughly two-thirds of last year’s emissions increase 
came from Asian countries that rely heavily on fossil fuels 
for economic development. Carbon dioxide emissions 
from the use of coal, oil and natural gas increased 1.4 
percent globally in 2017 after holding steady for the 
previous three years. That’s the equivalent of adding 170 
million new cars to the road worldwide.

Emissions are rising fastest in Asia. Roughly two-
thirds of last year’s emissions increase came from Asia, 
where fast-growing countries like China, India and 
Indonesia continue to rely heavily on fossil fuels as they 
lift themselves out of poverty.

China, which is responsible for one-quarter of 
the world’s industrial greenhouse gases, increased its 
emissions 1.7 percent in 2017, due to rapid economic 
growth and an increase in oil and natural gas use. The 
rest of developing Asia, including India and Indonesia, 
increased their overall emissions 3 percent.

That jump in Asian emissions overshadowed 
cuts made elsewhere in the world: The US reduced 
its emissions 0.5 percent last year due to the growing 
deployment of renewable energy. Britain, Mexico and 
Japan also cut their emissions. But the European Union 
over all increased emissions 1.5 percent.
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Reykjavik, Iceland sources all electricity from 
hydropower and geothermal, and is now working to 
make all cars and public transit fossil-free by 2040. 
Iceland has almost entirely transitioned to clean energy 
for power and household heating.

Basel, Switzerland is 100 percent renewable powered 
by its own energy supply company. Most electricity 
comes from hydropower and 10 percent from wind. In 
May 2017 Switzerland voted to phase out nuclear power 
in favor of renewable energy.

In the United States, 58 cities and towns have now 
committed to transition to 100 percent clean, renewable 
energy, including big cities like Atlanta (Georgia) and 
San Diego (California). Municipalities Denton (Texas) 
and St. Louis Park (Minnesota), became the latest 
communities to establish 100 percent renewable energy 
targets. In addition to these recent pledges, 23 other 
global cities have targeted 100 percent renewable energy.

New York City has targeted both the transportation 
sector and its buildings, two primary generators of GHGs. 
It set a goal of 20 percent of all vehicle registrations 
by 2025 should be EVs. And it has established energy 
efficiency standards for certain buildings. (See OneNYC, 
http://www.nyc.gov/html/gbee/html/home/home.
shtml, and The NYC Carbon Challenge for Commercial 
Owners and Tenants.) And, NYC will be an important 
part of NYS reaching its goals of 40 percent reduction 
in GHG emissions by 2030, and 80 percent reduction 
by 2050, accomplished in part by getting 50 percent of 
our electricity from renewables by 2030. Which is to 
be reached, in part, by getting 2,400 MW of electricity 
from off-shore wind by 2030. Governor Andrew Cuomo 
announced a plan to create new energy efficiency 
targets and appliance standards and directed the state’s 
Department of Public Service and the New York State 
Energy Research and Development Authority to propose 
new 2025 energy efficiency targets by April 22, 2018.

Much of the drive behind city climate action and 
reporting comes from the 7,000+ mayors signed up to 
The Global Covenant of Mayors for Climate and Energy 
who have pledged to act on climate change. Cities 
are responsible for 70 percent of energy-related CO2 
emissions so these developments are significant.

Showing a diverse mix of energy sources, 275 cities 
are now reporting the use of hydropower, with 189 
generating electricity from wind and 184 using solar 
photovoltaics. An additional 164 use biomass and 65 
geothermal.

Cities are currently instigating renewable energy 
developments valued at U.S. $2.3 billion, across nearly 
150 projects. This forms part of a wider shift by cities 
to develop 1,000 clean infrastructure projects, such as 
electric transport and energy efficiency, worth over US 
$52 billion.

Energy Efficiency Efforts Are Slowing
In addition to switching to cleaner sources of energy, 

countries can also curb their emissions by improving 
the energy efficiency of their factories and homes and 
vehicles, through policies like building codes and fuel-
economy standards.

However, the bad news is that in 2017, the energy 
intensity of the global economy—a measure of 
efficiency—improved by just 1.7 percent, a slower pace 
than in each of the previous three years. Many countries 
appear to be easing up on government policies to 
improve energy efficiency.

Some Good News on Renewables
Over 100 cities produce more than 70 percent of 

their electricity from renewables. The transition to 
clean, renewable energy is a critical component of 
meeting Paris Climate Change Agreement goals, and 
cities around the world are increasingly taking up the 
challenge.

More cities than ever are reporting that they are 
powered by renewable electricity, sources such as hydro, 
geothermal, solar and wind.

The list includes large cities such as Auckland (New 
Zealand); Nairobi (Kenya); Oslo (Norway); Seattle (USA) 
and Vancouver (Canada), and is more than double the 40 
cities who reported that they were powered by at least 70 
percent clean energy in 2015.

The UK100 network of local government leaders 
announce that over 80 UK towns and cities have 
committed to 100 percent clean energy by 2050, including 
Manchester, Birmingham, Newcastle, Glasgow and 16 
London boroughs.

Unsubsidized renewables were the cheapest source 
of electricity in 30 countries in 2017, with renewables 
predicted to be consistently more cost effective than 
fossil fuels globally by 2020.

Cities already powered by 100 percent renewable 
electricity include: Burlington, Vermont’s largest city. The 
city has its own utility and citywide grid. In September 
2014 the local community approved the city’s purchase 
of its “Winooski One” Hydroelectric Facility. Mayor 
Miro Weinberger said, “Burlington, Vermont is proud 
to have been the first city in the United States to source 
100 percent of our power from renewable generation. 
Through our diverse mix of biomass, hydro, wind, and 
solar, we have seen first-hand that renewable energy 
boosts our local economy and creates a healthier place to 
work, live, and raise a family. We encourage other cities 
around the globe to follow our innovative path as we all 
work toward a more sustainable energy future.”
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banks are Africa Development Bank, Asian Infrastructure 
Investment Bank, Arab Bank of Bahrain, CDC of the 
United Kingdom, Europe Arab Bank, Finance in Motion, 
FinnFund, ICBC and OeEB of Austria, according to 
Forbes Middle East.

Morocco, Home to the Largest Existing Solar 
Energy Plant in the World

Morocco already has a giant $9 billion solar facility, 
“Noor.” It is owned by the state of Morocco and was built 
by a Spanish company SENER. The project is based in 
Ouarzazate, a tiny tourist town at the edge of the desert. 
Morocco lacks petrol and gas. To be independent it 
needs to create energy, and they have chosen to use clean 
energy, because of the climate change challenge.

Morocco has sunlight, about 3,000 hours of sun every 
year. And harnessing that light is an evolutionary leap for 
the country.

Noor uses CSP, or concentrated solar power. Concave 
mirrors direct the sun to a middle tube to heat an oil 
solution. The mirrors rotate as the sun moves, like 
sunflowers. The heated fluid, which reaches 750 degrees 
Fahrenheit, produces steam to power a turbine.

The king of Morocco is making a huge bet on clean 
energy. The goal is for renewables to power half of this 
country by 2040. Noor is the flagship project.

The North African nation says it wants to be the 
Saudi Arabia of solar energy, tapping its vast solar 
reserve. Morocco’s king inaugurated Noor and flipped 
the plant’s on switch in February of 2016.

Back in 2003, the think tank Club of Rome came up 
with an ambitious project called Desertec. The idea was 
to harness solar energy across the Sahara to power all of 
Europe. Now other organizations are implementing the 
Desertec concept.

The plan originally had ambitions to open solar 
energy farms across the Sahara, but the Arab Spring 
uprisings of 2011 and terrorist attacks on gas facilities in 
Algeria forced them to scale back. Geopolitical instability 
has always been the main obstacle for the implementation 
of these kind of projects.

CSP’s critics say it isn’t cost-effective. Noor’s price tag 
was $9 billion. Long-term, it could recover the investment 
if the technology doesn’t become outdated too quickly. 
But it requires vast amounts of water. To supply the water 
engineers created a manmade lake. The solar complex 
uses about six million cubic feet of water each year, and 
that is about 1 percent of the storage capacity of the lake.

When Noor is finished later this year, it should 
provide electricity to over two million people. It has 
generated high expectations for Morocco and the future 
of solar power.

Egypt Builds World’s Largest Solar Park
Egypt has the natural potential to become one of 

the world’s strongest energy players as it contains the 
three main natural elements to develop an abundance of 
energy: sunlight, wind and hydro-energy.

Despite that, Egypt has been failing to provide a 
stable source of electricity to its ever-growing population. 
The country imports oil despite having the largest oil 
refinery in Africa.

However, a recently announced project promises to 
provide the needed amount of clean, renewable solar 
energy to transform Egypt into a clean energy producer. 
The Benben SolarPark near the southern city of Aswan 
promises to transform Egypt into a major solar energy 
player in the world.

The ambitious project, set to be the largest solar park 
in the world, aspires to provide somewhere between 
1.6-2GW of solar power by mid-2019. Egyptian officials 
believe the project will produce 20 percent of Egypt’s 
power through renewable energy by 2020, which will 
serve 350,000 Egyptians and provide eco-friendly and 
cost-efficient power.

The Benben complex aims to include 32 solar plants 
on a 37.2 square kilometer area and will churn out 1650 
megawatts of electricity, according to the World Bank’s 
International Finance Corporation (IFC).

As Egypt’s population increases, so do does 
the demand for electricity. And that requires large 
investments in infrastructure. The government cannot 
afford such investment on its own so it has turned to 
the private sector for investors and financiers in the 
country for the first time. This should create jobs for 
many Egyptians and provide clean and reliable energy for 
people across the country.

The total cost of the project may range between 
U.S. $3.5 billion and U.S. $4 billion. The area will host 
41 separate but contiguous spots in which each investor 
will create their individual project. These spots will be 
connected through a high-voltage network through four 
new substantiations. These substations will, in turn, be 
connected to an existing 220 kW line, which passes nearby 
the Benban site at a distance of approximately 12 km.

Before construction begins, all projects will sign 
a long-term, 25 years, usufruct agreement with the 
NREA. As for financing, the Multilateral Investment 
and Guarantee Agency (MIGA), an organization within 
the World Bank Group, is pitching U.S. $210 million as 
political risk insurance for private investors to encourage 
them to put their money in the project, especially with 
Egypt’s potential political instability.

The IFC and a consortium of nine international banks 
will finance 13 out of a total of 19 solar plants. The nine 
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EPA Administrator Scott Pruitt spoke to Trump 
about staging public debates challenging climate change 
science. Trump was receptive of the idea but John F. Kelly, 
the White House chief of staff, killed it saying it was 
ill-conceived and politically risky.  Mr. Kelly is a retired 
four-star Marine Corps general who shares the pragmatic 
view held by military leaders, including Jim Mattis, the 
secretary of defense, that climate change is happening 
and poses a serious national security challenge.

The announcement of the debates would have 
coincided with the release of an exhaustive scientific 
report from 13 United States government agencies that 
definitively found human activity to be responsible for 
almost all of the warming that has occurred in the past 
half-century.

On Dec. 13, the White House convened senior 
officials to discuss the matter. The meeting included 
a presentation of the red team, blue team plan by two 
EPA officials—Mr. Pruitt’s chief of staff and the head of 
the agency’s air office. Other attendees included senior 
officials from the Department of Energy, the White House 
Council on Environmental Quality, the White House 
Office of Science and Technology Policy, and the National 
Economic Council. Every office within the White House 
was opposed to the idea and it was pronounced “dead” 
and was not to be mentioned again. Pruitt continues to 
say the idea is not dead.

In Washington
Rex W. Tillerson, the former Secretary of State, 

despite his decades-long career in the oil industry—a 
major contributor to planet-warming greenhouse gases—
believes that rising global temperatures from human 
activity pose significant risks. His replacement, Mike 
Pompeo, the former C.I.A. director, has questioned the 
scientific consensus that human activity is changing 
the climate, and he has strongly opposed the Paris 
Agreement, a pact among nearly 200 nations to address 
climate change. He told Congress last year during his 
Senate confirmation hearing for the CIA post that the 
notion of climate change as a top national security threat 
was “ignorant, dangerous and absolutely unbelievable.”

As noted in Blog 10, the CIA participated in a 
Worldwide Threat Assessment of the U.S. Intelligence 
Community that states that climate change contributes to 
national security threats.

The replacement of Tillerson with Pompeo furthers 
Trump’s increasingly hard-line opposition to the idea of 
climate change at the highest levels of the United States 
government. Tillerson’s departure follows the resignation 
of Gary Cohn, Trump’s top economic adviser, and the 
departure of George David Banks, a senior adviser to the 
president on international energy issues. All three had 
urged Trump to honor the Paris agreement.

The Arctic—Loss of Sea Ice and Its Global Implications; 
Changes in the Weather; Impacts on the Great Barrier 
Reef; Impacts in and Response by (the Red State of) 
Alaska; Some Good News—Rise of the Renewables
By Carl R. Howard

The clearest proof that climate change 
is occurring is observed at the poles. In 
the Arctic Ocean, some ice stays frozen 
year-round, lasting for many years 
before melting. But this winter, the area 
experienced a record low for ice older 
than five years. This, along with a near-
record low for sea ice overall, supports predictions that by 
midcentury summers in the Arctic Ocean will be entirely 
icefree.

As darker, heat-absorbing water replaces reflective 
ice, it hastens warming, adding to a “positive feedback 
loop.” Older ice tends to be thicker than newer ice 
and thus more resilient to warming. But as the old ice 
disappears the newer ice left behind is more vulnerable 
to rising temperatures. The more ice melts the more water 
absorbs and warms, which hastens melting, and so on.

Such conditions are especially bad for animals like 
narwhals, the so-called unicorns of the sea, that use sea 
ice to avoid predators like killer whales. As the sea ice 
disappears, killer whales spend more time in narwhal 
waters, eating the narwhals and driving them from the 
richest feeding grounds.

With each passing decade, the ice grows a bit less in 
winter and melts a bit more in summer. The record for the 
least amount of sea ice gained in the winter was set last 
year. The downward trend in winter ice coverage is clear. 
The past four years have been the four lowest on record. 
Repeated use of the word “record” is not a good thing.

The disappearing sea ice is a key indicator of a 
warming Arctic. The consequences of a warming Arctic 
are being felt globally.
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which fully kicked in later. A second study finds that the 
circulation has remained weak, or even weakened further, 
through the present era of anthropogenic warming.

The research finds that the odd alignment, which has 
produced regions of record cold and record warmth right 
next to one another, has been developing since the 1950s 
and closely matches what a very high resolution climate 
model predicted.

If the slowdown trend continues, it is expected to 
drive strong sea-level rise against the Eastern Seaboard. 
Previous research has shown that from 2009 to 2010 sea 
level in the region suddenly shot up five inches thanks in 
part to a brief slowdown of the circulation. This occurs 
because the northward flow of the Gulf Stream pushes 
water east so that the ocean piles up against the coast of 
Europe. But as the current weakens some of the water 
flows back toward the U.S. East Coast instead.

As for the future, the circulation likely will weaken 
further as climate change advances. It may not be slow 
and steady. There is great fear that there may be a 
“tipping point” where the circulation comes to an abrupt 
halt.

This is one of the most infamous scenarios for abrupt 
climate change, as it is known. Studies from the planet’s 
history suggest that such a sudden change in the North 
Atlantic has occurred many times in Earth’s past, perhaps 
as recently as 13,000 years ago. But it’s not clear how close 
the tipping point might be.

Some scientists predict that Greenland will start 
melting even faster, so the long-term prospect for that 
ocean circulation system is that it will weaken further, 
with immense repercussions that likely will affect 
humanity negatively. To put it mildly.

Impacts on the Great Barrier Reef
The oceans are a major sink, absorbing much of the 

CO2 from the air. Thus the impacts of climate change 
are readily apparent in the oceans including, among 
many other impacts, sea level rise, rising acidity, altered 
currents, altered weather patterns, and, as the waters 
warm, coral bleaching. Recent studies have concluded 
that damage to the Great Barrier Reef from global 
warming is irreversible.

Scientists said nearly one-third of the reef’s coral 
were killed when ocean temperatures spiked in 2016, a 
result of global warming. The damage to the reef, one of 
the world’s largest living structures, has also radically 
altered the mix of its coral species and is occurring faster 
than predicted. Corals are extremely sensitive to heat 
and an increase of two or three degrees Fahrenheit above 
normal can kill them.

The Great Barrier Reef has bleached four times since 
1998. Record high temperatures in 2016 were followed 
by another bleaching event last year. The impact on the 

Changes in the Weather
This winter (2018), the Northeastern U.S. faced four 

nor’easters in as many weeks, and Western Europe 
encountered subzero temperatures that were far lower 
than at the North Pole.

These weather patterns are influenced by the jet 
stream, the river of wind that encircles the Northern 
Hemisphere. Temperature differences between the Arctic 
and the lower latitudes help create the jet stream. Because 
the Arctic is warming twice as fast as the rest of the Earth, 
that temperature difference is getting smaller. The result 
is a weakening jet stream and shifting behavior sending 
cold air south from the Arctic and pumping warm air 
north. The weakening jet stream also tends to lock 
weather patterns in place. Scientists say that changes in 
ocean currents in the tropical Pacific are the source of the 
recent weather events in the mid-latitudes. But the weight 
of evidence reveals a significant Arctic influence.

The circulation of water currents in the oceans 
is crucial to the planet’s weather systems and the 
continuation of conditions essential to life on earth as 
we’ve known it during human civilization. That is now 
changing. The ocean’s circulation has not been this 
sluggish in thousands of years. And that is very bad news.

The Atlantic Ocean circulation that carries warmth 
into the Northern Hemisphere’s high latitudes is slowing 
down because of climate change, suggesting one of the 
most feared consequences is here.

The Atlantic meridional overturning circulation 
(AMOC) has declined in strength by 15 percent since the 
mid-20th century to a new record low, a decrease of 3 
million cubic meters of water per second, the equivalent 
of nearly 15 Amazon rivers.

The AMOC brings warm water from the equator up 
toward the Atlantic’s northern reaches and cold water 
back down through the deep ocean. The current is partly 
why Western Europe enjoys temperate weather, and 
meteorologists are linking changes in North Atlantic 
Ocean temperatures to recent summer heat waves.

The circulation is also critical for fisheries off the U.S. 
Atlantic coast, a key part of New England’s economy that 
has seen changes in recent years, with the cod fishery 
collapsing as lobster populations have boomed off the 
Maine coast.

Some of the AMOC’s disruption may be driven by 
the melting ice sheet of Greenland, another consequence 
of climate change that is altering the region’s water 
composition and interrupts the natural processes.

Climate models have long made such predictions 
and confirmation is building. One study suggests the 
slowdown probably began for natural reasons around 
the time of the Industrial Revolution in 1850, rather 
than being spurred by human-caused climate change, 
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program” that would tax carbon dioxide emitters and 
then reinvest the revenues in local energy efficiency and 
clean energy programs. The lieutenant governor also 
suggested that Alaska’s natural gas could be used to help 
reduce emissions in coal-reliant countries like China. 
(While natural gas is about half as carbon-intensive as 
coal, it produces more emissions than renewables or 
nuclear power.)

Any carbon tax proposal within the state will be 
opposed by Alaska’s oil and gas industry. There is broader 
consensus that the state will need to take more immediate 
action to prepare for the impacts of higher temperatures. 
The Arctic is already warming faster than the rest of the 
planet. Wildfires are growing larger during the Alaskan 
summer, menacing homes and roads. Native communities 
that rely on walrus hunting are seeing catches decline 
as sea ice disappears. And, in May, the rural village of 
Newtok received a $22 million federal grant to help 
relocate residents threatened by erosion and flooding.

The state’s draft proposal urges more scientific 
research on threats like ocean acidification, which could 
threaten state fisheries, as well as new strategies to ensure 
food security in indigenous communities. By taking 
the lead on such efforts, the draft notes, Alaska could 
potentially export its adaptation know-how to the rest of 
the world.

Some Good News—Rise of the Renewables
Environmental concerns continue to drive power 

companies away from coal and toward natural gas 
which is currently the nation’s No. 1 power source. But 
technology and economics are rapidly leading in yet a 
newer direction. Some utility companies have scrapped 
plans for new natural-gas plants in favor of wind and 
solar sources that have become cheaper and easier to 
install. Existing gas plants are being shut because their 
economics are no longer attractive. And regulators 
are increasingly challenging the plans of companies 
envisioning new natural-gas plants.

A wind farm can literally be put on a train and 
brought online within a year, a time-scale no proposed 
gas plant can match. The Arizona Corporation 
Commission, which regulates the state’s investor-
owned utilities, recently refused to endorse plans by 
three power companies proposing natural-gas facilities. 
Commissioners directed them to make greater use of 
energy storage and plants that produce zero emissions.

Some feel the push to get beyond natural gas may be 
too much, too soon. Officials at Arizona Public Service, the 
largest utility in the state, said they needed to include new 
natural-gas development as part of an overall mix, partly 
because of the state’s round-the-clock air-conditioning 
demands.

Nationwide, other utility executives, power producers 
and federal regulators have argued that a healthy power 
grid requires consistent power even in the absence of 

health of marine life dependent on the reef, and the loss 
of tourist dollars, is immense and growing.

Impacts in and Response by (the Red State of) 
Alaska

The impacts of climate change are being felt in other 
northern regions such as Alaska. Sea level rise, erosion 
from increased wave activities, and the loss of protective 
sea ice may force 31 towns and cities to relocate at a cost 
of hundreds of millions of dollars. Alaska is a major oil 
and gas producer and a “red state” but conditions there 
are compelling local leaders to craft plans to address 
climate change. Ideas under discussion include cuts in 
state emissions by 2025 and a tax on companies that emit 
carbon dioxide.

The once solid permafrost that sits beneath many 
roads, buildings and pipelines is starting to thaw, 
destabilizing the infrastructure above.

In addressing climate change, Alaska will have 
to grapple with its own deep contradictions. Roughly 
85 percent of the state’s budget is funded by revenues 
from the production of oil which is primarily exported 
to the rest of the US. Local politicians have largely been 
unwilling to curtail the supply of fossil fuels. Both 
Governor Walker and Lieutenant Governor Mallott 
supported the recent decision by Congress to open the 
Arctic National Wildlife Refuge to oil and gas exploration, 
a move opposed by environmentalists.

“The state will continue to be an energy producer 
for as long as there is a market for fossil fuels,” the men 
wrote in a recent op-ed for the Juneau Empire. But, they 
added, “We should not use our role as an energy producer 
to justify inaction or complacency in our response to the 
complex challenge of climate change.”

To that end, the state’s climate task force released a 
draft in April that included a proposal for Alaska to get 50 
percent of its electricity from renewable sources like solar, 
wind, hydropower and geothermal by 2025, up from 33 
percent in 2016. The draft also proposed cutting statewide 
greenhouse gas emissions one-third below 2005 levels 
by 2025, tackling sectors like transportation and “natural 
resource development,” which includes oil drilling 
operations.

Alaska, which ranks as the nation’s 40th-largest 
emitter overall but is fourth-largest on a per-capita basis, 
has already cut its emissions by 25 percent since 2005, 
driven by a drop in emissions from both aviation and 
industry. The state’s main climate impact, however, is 
through the oil that it exports to the rest of the country, 
where it is burned in cars and trucks.

“We need to have a revenue stream from 
nonrenewable energy that will allow us to invest in 
renewables,” Lieutenant Governor Mallott said.

As one possible approach, the draft proposal says 
that the state could consider a “carbon fee and dividend 
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sources—helping the utility avoid construction of natural-
gas plants to replace a coal facility.

Portland General’s view offered a hopeful message 
to environmentalists, who oppose the use of coal and are 
fighting a similar battle with natural gas.

Utilities found that coal was not just a dirty form 
of energy but more expensive, so they replaced it with 
natural gas and now they’re experiencing the same 
process and moving toward renewables. There’s a broad 
trend across the energy sector, mostly in the West, where 
coal and natural gas can’t compete. Such a rapid change 
has caught many in the industry by surprise and it could 
lead to a shorter future for natural gas which contributes 
to climate change.

Meanwhile, in D.C.—Solar Tariffs
SunPower is the nation’s No. 2 commercial solar-

power company, employing thousands of workers directly 
and indirectly. But it solar panels are manufactured abroad 
and with the Trump tariffs costing it as much as $2 million 
a week SunPower is fighting for an exemption.

One of its rivals, SolarWorld Americas, produces 
panels domestically. Buffeted by foreign competition, it 
was behind the original push for the tariffs.

These two American companies are merging.

It’s all part of the disruption, distortion and 
uncertainty from an escalating U.S. trade offensive aimed 
primarily at China. In about three months, the tariffs 
are fundamentally reshaping the solar industry and its 
prospects.

A Chinese entity announced plans to open a factory in 
Florida, perhaps this Fall. With its SolarWorld acquisition, 
SunPower moved to prevent further loss to its business by 
locating a bigger share of its production in the US. Both 
companies are being hit with tariffs on high-efficiency 
panels they produce in Malaysia.

Those efforts only blunt the negative effects of the 
industry fallout. While producing more panels in the U.S. 
will create a few hundred jobs, the tariffs could cost tens 
of thousands of jobs, largely affecting installation. Dozens 
of solar companies are now petitioning to be exempted 
from the tariffs, and a bipartisan group in Congress has 
introduced a bill to overturn.

The tariffs have slowed growth in the solar industry, 
which means jobs are not being created. The tariffs 
could cost as many as 23,000 American jobs this year. In 
addition, the 30 percent tariffs are going to make it more 
expensive for cities across the country to pursue their 
goal of promoting solar power as a way to curb carbon 
pollution.

The solar industry expects to continue adding 
installations, but growth is estimated to be about 11 
percent lower than projections before the tariffs.

sun and wind. The more solar and wind power that is 
added to the electric grid, they say, the greater the need for 
reliable backup sources like natural gas.

Gas proponents argue that even recent advances 
in storage do not justify an overreliance on alternative 
energy, however inexpensive.

Natural gas isn’t likely to be unseated as the country’s 
primary source of electricity generation anytime soon. In 
fact, utility companies plan to add more natural-gas plants 
than any other source, including all alternative energy 
sources like solar, wind and hydropower, combined.

But the calculus is rapidly shifting as the price of 
wind and solar power continues to fall. According to the 
Department of Energy, power generated by natural gas 
declined 7.7 percent in 2017.

And the latest report by Lazard, the financial advisory 
and management firm, found that the cost of power from 
utility-scale solar farms was now on a par with natural-gas 
generation—and that wind farms were less expensive still.

Lazard calculated the unsubsidized cost of wind 
power at 3 cents a kilowatt-hour, while natural gas and 
solar energy were a little more than 4 cents. The typical 
American household pays 12.5 cents a kilowatt-hour 
for electricity, according to the United States Energy 
Information Administration.

Moreover, the market equation in the West is driven 
largely by California, the sixth-largest economy in the 
world, which has mandated that 50 percent of its power 
be generated from renewable sources by 2030. With a 
regional energy market run by the state’s electricity grid 
overseer, the California Independent System Operator, 
fossil-fuel plants have had increasing difficulty selling 
their power into a market with low-cost solar and wind 
power.

At the same time, state legislatures and regulators are 
increasingly demanding that utilities rethink how they 
manage their systems to reduce carbon emissions.

Some power producers resist the mandates, even 
scaling back their operations in certain markets because it 
is too difficult to compete without losing money.

NRG Energy, for example, announced this month 
that it would close three natural-gas plants in California 
because of the regulatory push for clean energy.

After NRG’s announcement, Calpine, a power 
company based in Houston, said it would suspend plans 
to build a natural-gas plant in California.

But a big Oregon utility, Portland General Electric, 
has embraced clean-energy mandates to beat its 
dependence on fossil fuels. Portland General recently 
signed an agreement to buy surplus hydropower from 
the Bonneville Power Administration—the surplus 
arises largely from California’s turn to other renewable 
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because of higher costs. It said domestic operations alone 
could not meet the previous level of demand.

Solar energy enjoyed a banner year in 2016, when 
there was a rush to get projects going before a federal 
tax credit on solar projects was to expire. In that year, 
it became the nation’s leading source of new electricity 
generation.

But after that flurry, solar yielded its No. 1 spot even 
though Congress extended the 30 percent tax credit 
through 2019. Now the tariffs have added another bump 
in the road for solar power.

Before the tariffs, the industry was expected to have 
the capacity to power 13.7 million homes nationwide by 
2022. That estimate has been revised downward by more 
than 10 percent.

Congress might repeal the tariffs via a bill now 
before lawmakers. Representative Jacky Rosen, a Nevada 
Democrat, introduced the bill out of concern over the loss 
of jobs in her state. 

Two South Carolina Republicans, Representatives 
Mark Sanford and Ralph Norman, backed the legislation, 
citing not only jobs but also the added cost the tariffs 
imposed on business. The bipartisan nature of the effort 
gives the industry hope that it might find support.

Solar power, which now generates almost 2 percent 
of the nation’s electricity, has become popular among 
Democrats and Republicans alike, as people favor 
increased control over their energy use, reduced pollution 
as well as job creation.

The office of the United States trade representative, 
which is handling the tariffs, is reviewing the requests 
from SunPower and other companies for exemptions. No 
time frame for a decision has been set.

To be excluded, the companies must show that they 
have a unique technology or offering. SunPower, based 
in San Jose, Calif., said its products served a need unmet 
by existing American manufacturers, and were made 
overseas for proximity to its suppliers, largely in Asia, 
making the solar panels cheaper.

The effect of the tariffs on the cost of imported solar 
panels makes it more difficult to compete with other 
sources of power like wind, or even makes fossil-fuel 
plants look attractive again. Regarding jobs, SunPower is 
taking over an operation with 280 employees but has not 
determined how many jobs it might add.

JinkoSolar, a Shanghai company, announced this year 
that it would start manufacturing in Jacksonville, Fla., and 
create about 200 jobs. It already has a deal with Florida-
based NextEra Energy to supply the parent company of 
Florida’s largest utility with seven million panels over four 
years—one of the largest orders to date.

JinkoSolar said it still needed exclusion from the tariffs 
to bring any significant scale to its American operations. 
While it will assemble panels in the U.S., the solar cells 
will continue to be produced in Asia and subject to tariffs. 
To expand, and add jobs, the company will need an 
exemption.

Even as those projects bring prospective jobs, the Solar 
Energy Industries Association pointed to the potential job 
losses from the suspension or termination of solar projects 
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litigants12 to bring suit for RICO violations. This article is 
concerned primarily with the civil RICO action available 
to the federal government. However, at Part IV Section 
E below I will briefly discuss some requirements for, and 
challenges associated with, a civil RICO action brought 
by a private litigant.

III.	 Overview of Tobacco Epidemic and Litigation 
in the U.S.

A.	 The U.S. Tobacco Epidemic

The cigarette occupied an iconic position in mid-
century America, a position exploited and fomented by 
the tobacco industry through innovations in marketing 
and product design. Though research into the harmful ef-
fects of smoking had begun to emerge in the first quarter 
of the 20th century, it was not until the early 1950s that 
scientific opinion converged.13 In 1953, when cigarettes 
were categorically linked to lung cancer, the tobacco in-
dustry faced a “crisis of cataclysmic proportions.”14 Its 
response was immediate and unparalleled. In December 
1953, tobacco industry executives gathered at the Plaza 
Hotel in New York City. There, they developed a strategy, 
buttressed by a public relations campaign, whereby ag-
gressive advertising would be bolstered by a full-frontal 
assault on the scientific domain. For the next 45 years, the 
tobacco industry would work to undermine the science 
that threatened to devastate sales of their highly lucrative 
product, engineering scientific knowledge to counteract 
what had become known.15 

B.	 United States v. Philip Morris 

Over the next few decades, attempts to regulate ciga-
rettes were repeatedly thwarted. When public health ad-
vocates failed to breach the ramparts of Washington poli-
tics, they turned to the courtroom. The history of tobacco 
litigation is commonly referred to as occurring in three 
separate waves, each involving different legal strategies 
and theories.16 The first wave of litigation was based pri-
marily on theories of breach of warranty and negligence, 
the second on tort liability, and the third involved primar-
ily state government actions for reimbursement of Medic-
aid funds, and class actions. 

The tobacco industry adopted a number of different 
strategies in response to each wave; two of the notable 
trial defenses included alleging lack of causation and as-
sumption of risk. The causation attack was twofold, first 
challenging the plaintiff and their lifestyle, and second 
the 1964 landmark Surgeon General’s Report on Smok-
ing, on the basis that the underlying research was unsci-
entific and deficient.17 This strategy was successful, with 
the result that many juries did not believe smoking to be 

I.	 Introduction
Recent investigations by InsideClimate News (ICN)1 

and the Los Angeles Times (“LA Times”)2 revealed that 
ExxonMobil (“Exxon”) carried out research beginning in 
the late 1970s indicating fossil fuel’s dangerous role in 
global warming. However, rather than act on its ground-
breaking research, and continue as a leader in the climate 
change field, Exxon chose a different path. For the next 
few decades, Exxon instead became a leader in climate 
change denial, stressing uncertainty, propagating misin-
formation, funding denial, and politicizing and under-
mining the expert consensus on anthropogenic climate 
change. 

Exxon’s conduct invoked the tactics used by the to-
bacco industry years earlier, tactics which wound up the 
subject of a successful federal government lawsuit under 
the Racketeer Influenced and Corrupt Organizations Act 
(RICO). The parallels with the tobacco industry prompted 
legislators and environmentalists to call on the Depart-
ment of Justice to use RICO again to hold the fossil fuel 
industry to account.

In this context, this article will consider: (1) the legal 
issues associated with bringing a claim under RICO, and 
the New York and California state equivalents, and (2) 
whether useful lessons can be drawn for climate litigation 
from experiences with tobacco litigation.

II.	 Overview of RICO
In the mid-20th century, the United States found itself 

facing an organized crime epidemic. The Mafia presented 
unusual problems for law enforcement; the way in which 
the organization structured its activities made it impervi-
ous to conventional criminal prosecution. While individu-
als at the bottom of the organization were prosecuted, 
the Mafia family who reigned over them remained un-
touched. Concerned that organized crime was weakening 
the U.S. economy, harming investors and competing busi-
nesses, interfering with competition, and undermining 
citizens’ welfare,3 Congress enacted RICO on October 
15, 1970.4 Congress intended RICO as a tool that would 
target not only individuals, but also the “economic base 
through which they threatened the nation.”5 In the years 
since its enactment, in accordance with congressional 
mandate,6 courts have interpreted RICO liberally, extend-
ing its reach beyond organized crime to apply to legiti-
mate businesses.7 

RICO provides for both civil8 and criminal9 remedies, 
the key difference between the two being the standard of 
proof required for a finding of guilt.10 RICO’s civil provi-
sion permits both the federal government11 and private 
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of a campaign educating the public about the hazards of 
smoking,38 on the basis that such remedies exceeded the 
government’s authority under RICO. 

IV.	 Overview of Climate Change in the U.S. and 
the Possibility of Bringing a RICO Claim

A.	 Climate Change: A Brief History and What Exxon 
Knew

In 1896, Swedish scientist Svante Arrhenius made 
a bold claim: fossil fuel combustion was leading to 
increased levels of carbon dioxide in the Earth’s atmo-
sphere, which, in time, would cause the Earth’s average 
temperature to rise.39 Arrhenius calculated that, should 
humans double the amount of carbon dioxide in the air 
through burning fossil fuels, the Earth’s average tem-
perature would increase by around five or six degrees 
Celsius.40

Arrhenius’ calculation turned out to be somewhat 
high. However, by the 1970s climate curiosity had turned 
to concern, and many climate scientists had become 
convinced that climate change posed a threat.41 Despite 
converging consensus in the world of science, by the end 
of the decade, public concern as a whole was tepid. Most 
considered climate change a somewhat interesting issue, 
though much less pressing than others.42 Around the 
same time, however, Exxon’s all-powerful management 
committee received some bad news: “there is general 
scientific agreement that the most likely manner in which 
mankind is influencing the global climate is through car-
bon dioxide release from the burning of fossil fuels.”43 
Moreover, “man has a time window of five to ten years 
before the need for hard decisions regarding changes in 
energy strategies might become critical.”44 

This stark warning prompted Exxon to launch exten-
sive research into fossil fuel combustion and its impact 
on the Earth. Exxon’s research culminated in an internal 
briefing on the greenhouse effect, which confirmed prior 
concerns raised by company scientists.45 The briefing an-
ticipated that mitigating the greenhouse effect would re-
quire “major reductions in fossil fuel combustion,”46 and, 
though the time frame was uncertain, “once the effects 
[become] measurable, they might not be reversible.”47

In the summer of 1988, then the hottest on record, 
climate awareness was also on the rise. An international 
gathering of scientists cautioned that the world should 
be proactive in reducing greenhouse gas emissions,48 and 
the United Nations formed the Intergovernmental Panel 
on Climate Change (IPCC) shortly after. Just as the IPCC 
published its first report in 1990,49 confirming past and 
likely future global warming, Exxon turned away from its 
own research and the international scientific consensus, 
choosing instead a path of uncertainty and deceit. Since 
then, the certainty of climate change has compounded 
year after year,50 and today there is an overwhelming sci-
entific consensus that anthropogenic emissions of GHGs 

the legal cause of plaintiffs’ injuries.18 The assumption of 
risk theory was conversely based on the argument that 
the public knew that smoking was potentially harmful, 
but chose to do it anyway.19 Toward the end of the second 
wave, the tobacco industry was able to proclaim that, af-
ter nearly four decades of litigation, it had not paid out “a 
penny in damages.”20 The tables turned during the third 
wave of litigation, at which point plaintiffs benefitted 
from an armoury of internal tobacco industry documents 
that had been disclosed during prior litigation. 

At that time, RICO’s potential did not go unnoticed. 
For a number of years, hospitals, health and welfare 
funds, and even foreign governments, sought to utilize 
RICO’s broad reach to recover damages for the costs of 
treating tobacco-related illness. However, their claims 
were repeatedly unsuccessful, with courts commonly 
finding either that plaintiffs lacked standing due to defi-
ciencies in the alleged causation,21 or that the loss suffered 
was too remote.22 

In 1999, the U.S. government launched what was to 
be the first successful lawsuit brought against Big Tobacco 
under RICO.23 In its complaint, the government alleged 
that the tobacco industry had participated in a four-
decade long conspiracy to “intentionally and willfully 
deceive and mislead the American public about, inter alia, 
the harmful nature of tobacco products, the addictive na-
ture of nicotine, and harmfulness of low tar cigarettes.”24 
In order to perpetuate this fraud, tobacco companies had 
made false and misleading statements about smoking 
and nicotine “in public, Congress, and in court;”25 created 
public relations bodies to ensure the circulation of mis-
leading statements;26 engaged in deceptive marketing;27 
suppressed and concealed documents;28 and limited re-
search into the linkages between smoking and disease.29 
Pursuant to these allegations, the government sought 
injunctive relief and the disgorgement of around $280 bil-
lion in profits. 

On August 17, 2006, the United States District Court 
for the District of Columbia handed down a historic 
opinion,30 marking the beginning of the end for the U.S. 
government’s unprecedented lawsuit. In an opinion span-
ning 1,672 pages, the court found the tobacco company 
defendants, and certain associated organizations, liable 
for fraud and conspiracy under RICO, for false and mis-
leading representations made to the public about the dev-
astating health effects of smoking.31

The court ordered several remedies, including: a ban 
on cigarette descriptors conveying health claims;32 cor-
rective statements about, inter alia, nicotine addiction 
and the adverse health effects of smoking;33 facilitating 
public access to certain internal industry documents;34 
and an injunction from making false or misleading public 
statements about cigarettes.35 The court rejected certain 
other remedies proposed by the government, notably 
corporate structural changes,36 disgorgement of profits,37 
a smoking-cessation program, and the implementation 
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(i)	 “Common Purpose”

A common purpose may be shown by direct and cir-
cumstantial evidence, including financial relations, coor-
dination of activities, a community of interests and aims, 
and the overlapping nature of the wrongful conduct.63 In 
Philip Morris, the defendants’ common purpose was iden-
tified as the maximization of profits, achieved through 
protecting and enhancing the cigarette market.64 This 
purpose could be identified from internal documents in 
which the defendants recognized that they would benefit 
from working together on their “common problem.”65 A 
similar purpose might be assigned to the fossil fuel indus-
try, inferred, for example, from the American Petroleum 
Institute’s66 (API) draft Global Climate Science Communi-
cation Action Plan, that “[v]ictory will be achieved when: 
average citizens “understand” (recognize) uncertainties 
in climate science…[the] Media “understands” (recogniz-
es) uncertainties in climate science…[and] those promot-
ing the Kyoto treaty on the basis of extant science appear 
to be out of touch with reality.”67 Financial ties may be 
inferred, for example, from the industry’s joint financing 
of the Global Climate Coalition (GCC), a group represent-
ing the interests of the fossil fuel industry much like the 
Council for Tobacco Research (CTR) represented those of 
the tobacco industry.68 

(ii)	 “Relationships”

In Philip Morris, the court found that the tobacco 
enterprise operated through both formal and informal 
organization;69 evidenced by the formation and activities 
of trade organizations, including CTR and the Tobacco 
Institute.70 As noted above, the fossil fuel industry simi-
larly organized its climate activities though trade orga-
nizations, which represented its interested, including the 
GCC. Though the GCC was disbanded in 2002, the Philip 
Morris court found that the fact that an organization had 
been dissolved some time prior to the litigation did not 
affect the existence of the enterprise, or the organization’s 
inclusion in it, as such organization could be resurrected 
at the defendants’ behest.71 

(iii)	 “Longevity”

Longevity requires that the enterprise function as a 
continuous unit and remain in existence long enough to 
pursue the relevant purpose.72 This requirement will be 
met even by “spurts of activity punctuated by periods 
of quiescence.”73 In Philip Morris, the equivalent test was 
“continuity,” and this was demonstrated by communica-
tion between the defendants relating to the enterprise, the 
joint funding and directing of various organizations, and 
the maintenance of the defendants’ position over the rel-
evant period.74 On the basis of this analysis, and the fore-
going discussion, longevity should not be a significant 
hurdle in the context of climate litigation. 

(iv)	 “Effect on Interstate and Foreign Commerce”

The enterprise must have some nexus to interstate 
commerce. An enterprise has a nexus to interstate com-

are impacting the Earth’s climate.51 Though climate 
change is expected to affect different regions in differ-
ent ways, evidence indicates that, taken as a whole, the 
net costs are likely to be substantial, and to escalate over 
time.52 

B.	 Could the Department of Justice Bring a Claim 
Against Big Oil for Climate Change Fraud Under 
RICO?

This section will consider the viability of a govern-
ment civil RICO action for climate change fraud, address-
ing each of the violations that were at issue in Philip Mor-
ris, namely (1) using an enterprise to conduct a pattern of 
racketeering under section 1962(c), and (2) conspiracy to 
undertake such conduct under section 1962(d). 

1.	 Section 1962(c): Conduct Through a RICO 
Enterprise

In order to bring a successful claim under § 1962(c), 
the plaintiff must show, by a preponderance of the evi-
dence, that (a) the defendants comprised an enterprise, 
and (b) that each defendant participated in the conduct, 
management and operation of the enterprise (c) through 
a pattern of racketeering activity.53 The plaintiff must also 
show a reasonable likelihood of future RICO violations 
occurring, which may be inferred from a pattern of past 
conduct.54 

a)	 Enterprise

RICO defines “enterprise” as “any individual, part-
nership, corporation, association, or other legal entity, and 
any union or group of individuals associated in fact.”55 
The enterprise must be an entity (formal or informal) 
distinct from the defendants; it is not enough that the 
defendants merely acted together to commit the wrong.56 
It is not necessary that the enterprise have a hierarchical 
structure or chain of command, regular meetings, regula-
tions or procedures, or defined roles;57 however, a RICO 
complaint requires more than a “string of entities that 
assertedly make up an ‘association in fact.’”58 The Philip 
Morris enterprise was found to be comprised of individu-
als and corporations associated-in-fact, together with 
their agents and employees.59 The way in which the fossil 
fuel industry organized its climate change strategy looks 
very similar to the tobacco industry, including, for exam-
ple, the use of front groups to coordinate research, man-
age PR campaigns, and engage in lobbying.60 As such, the 
Philip Morris analysis provides a useful analogy, and it is 
likely that the enterprise would similarly be found to be 
comprised of various persons, companies, and trade or-
ganizations “associated-in-fact.” Showing an associated-
in-fact enterprise requires three elements: (i) proof of a 
common purpose, (ii) relationships among associates, and 
(iii) longevity sufficient to permit the associates to pursue 
the enterprise’s purpose.61 The law defining the test for 
an associated-in-fact enterprise has changed slightly since 
Philip Morris, though the elements remain notionally simi-
lar.62 
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sate for past conduct.91 Courts have typically interpreted 
the “scheme to defraud” requirement broadly, finding the 
existence of a scheme to defraud where there has been 
any “trickery, deceit, half-truth, concealment of material 
facts, or affirmative misrepresentation.”92 

In Philip Morris, the tobacco industry had repeatedly 
made public statements that smoking was neither harm-
ful93 nor addictive,94 flying in the face of internal and 
external scientific research, which emphatically stated the 
opposite.95 The scheme to defraud was accordingly found 
to be comprised of fraudulent statements in several areas, 
including misrepresenting and concealing the adverse 
effects of smoking, maintaining that there was an “open 
question” as to the adverse effects of smoking, despite 
knowing otherwise, and ensuring that research and de-
velopment, and marketing efforts, remained consistent 
with the defendants’ chosen public position.96 

Parallels can readily be drawn between the tobacco 
companies’ behavior, and that of Exxon, as disclosed 
in the ICN and LA Times investigations. However, the 
climate change issue is less clear-cut than that of smok-
ing, particularly as regards timing and magnitude, and 
this was only more true 40 years ago. These uncertainties 
present challenges of nuance when it comes to statements 
made in the climate change context, though, on the basis 
of courts’ liberal interpretation of “scheme to defraud,” 
this should not bar a finding of deceit. To illustrate the 
point, in 1996, Exxon’s then CEO, Lee Raymond, ob-
served, “Currently, the scientific evidence is inconclusive 
as to whether human activities are having a significant 
effect on the global climate.” If “inconclusive” is a syn-
onym for “uncertain,”97 then in some sense Raymond 
was right. At that time in particular, the ability to quantify 
the human influence on global climate was limited by un-
certainties in key areas, including natural variability and 
land surface changes.98 However, “inconclusive” is the 
wrong lens through which to view climate change; it says 
nothing of degree. Raymond was framing climate change 
as a glass one third empty, as opposed to a glass two 
thirds full. His statement was a “half-truth.” Internal99 
and external100 understanding at the time reflected the 
well-established scientific consensus that humans were 
likely having a significant impact on the global climate.

As a second example, a 1998 Exxon pamphlet en-
titled, “Global Climate Change Everyone’s Debate,”101 
stated that “[n]early all CO2 emissions come from natu-
ral sources. Only a small amount comes from burning 
fossil fuels…Does the tiny portion of greenhouse gases 
caused by burning fossil fuels have a measurable effect 
on worldwide climate? No one knows for sure.”102 While 
this statement is, in part, correct, taken in isolation, it is 
misleading. The amount of carbon dioxide emitted by 
natural sources is almost perfectly balanced with the 
amount taken out of the atmosphere by plants. While 
CO2 derived from fossil fuel combustion does form a 
small part of the global carbon cycle, that small part has 

merce when it is “directly engaged in the production, dis-
tribution, or acquisition of goods and services in interstate 
commerce.”75 This requirement will be satisfied if either 
the enterprise or the racketeering activity affect interstate 
commerce.76 In Philip Morris, the fact that the defendants, 
collectively, had bought and sold over $1 trillion of goods 
and services in interstate and foreign commerce since 
1954 constituted the requisite effect on interstate com-
merce.77 Between 2010 and 2015 alone, revenues of the 
oil and gas industry in the U.S. are estimated to be in ex-
cess of $1 trillion.78 Thus, on the basis of the reasoning in 
Philip Morris, an effect on interstate and foreign commerce 
would readily be shown. 

b)	 Conduct

Each defendant must have participated in directing 
the affairs or management of the enterprise, not merely 
its own affairs.79 A defendant may be deemed to have 
“participated” even if he did not have significant control 
over the enterprise’s affairs80 or a formal position in the 
enterprise. Further, there is no requirement that he know 
all the details, or even the other members;81 it is sufficient 
that he “[knew] the general nature of the enterprise and 
[knew] that the enterprise [extended] beyond his indi-
vidual role.”82 

In Philip Morris, the bar to establishing “participation” 
was set relatively low. Participation was found by each 
defendant’s involvement in trade organizations, support-
ing the enterprise’s objective, coordinating and causing 
the public dissemination of fraudulent statements in fur-
therance of the common purpose,83 and the regular meet-
ings and correspondence between defendants.84

c)	 Pattern of Racketeering Activity

As in the tobacco litigation, it is likely that the rel-
evant racketeering activity for the fossil fuel industry 
would be mail or wire fraud under under 18 U.S.C. § 1341 
or 1343. To establish mail or wire fraud, the plaintiff must 
show that the defendant: (i) devised or intended to devise 
a scheme for obtaining money or property, (ii) by means 
of material false or fraudulent statements, (iii) used the 
mail, telephone, or other electronic communication, for 
the purpose of furthering the scheme, and (iii) acted with 
specific intent to deceive or defraud.85 

(i)	 “Scheme to Defraud”

Unlike common law fraud, the mail and wire fraud 
provisions require neither reliance by, nor injury to, the al-
leged victim,86 though it must be shown that the schemer 
contemplated some harm or injury to occur as a result 
of the scheme.87 The statute’s purpose is to punish the 
scheme, not its success.88 As such, in a government civil 
RICO claim, the key element to establish is not actual 
fraud,89 but rather a scheme aimed at inducing reliance 
on a known misrepresentation.90 This aligns with the rem-
edies available to the federal government, which aim to 
prevent or restrain future violations, rather than compen-
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and (2) the representor knows or has reason to know that 
the recipient is likely to regard the matter as important in 
determining their course of action, even though a reason-
able person would not.119 

Given the stakes involved in climate change, it is 
unlikely that materiality should pose much of a hurdle 
here. It is difficult to imagine that a “reasonable person,” 
when assessing the costs and benefits of continued fossil 
fuel use, would not consider the catastrophic environ-
mental impacts predicted to occur as a result material. 
Further, there can be no doubt that statements made by 
the world’s biggest oil company, and one of the world’s 
largest corporations, denying the effects of climate change 
would carry particular weight with both consumers and 
politicians. However, we need not rely on conjecture. In 
a June 2001 briefing memorandum, a State Department 
official is recorded as thanking the GCC, at the same 
time President Bush “rejected the Kyoto Protocol in part, 
based on input from [the GCC].”120 Further, studies have 
confirmed the significant influence that private funding 
has had on the misinformation and the polarization of the 
climate change issue in the U.S.121 

Though materiality should not pose much of an ob-
stacle, a couple of arguments advanced in Philip Morris 
warrant discussion here, as it could reasonably be antici-
pated that they might arise during hypothetical climate 
litigation. First, the tobacco defendants argued that the 
fact that there existed in the public domain information 
contrary to their representations meant that no “reason-
able consumer” would have relied on those represen-
tations. That argument, in the court’s words, “strains 
credulity.”122 In reaching this conclusion, the court was 
struck by the fact that the defendants were a primary 
source of information on smoking and tobacco and that 
the public health community had both a less sophisti-
cated understanding, and less resources, to disseminate 
information than the tobacco industry.123 This is relevant 
to the climate change context, as during the period in 
which the fossil fuel industry was perpetuating its deceit, 
contrary information did indeed exist in the public do-
main. However, the reasoning in Philip Morris suggests 
that this may not render misleading statements deemed 
immaterial. More particularly, the cutting-edge research 
that Exxon carried out during the 1970s and1980s con-
firms that it was, and could have been, a trailblazer in 
the climate change field. This, together with its status as 
the world’s biggest energy company, left Exxon well-po-
sitioned as an authority on energy matters, and its word 
of importance to many. Further, the Philip Morris court 
noted that the defendants’ definition of materiality, which 
focused only on the first limb of the Second Restatement 
test, was insufficient,124 and the huge amounts spent on 
advertising each year was indicative of the importance 
the defendants believed recipients attached to their rep-
resentations.125 A similar question might be asked of the 
fossil fuel industry: why invest so much in advertising, 

a large impact, as the natural carbon exchange cannot 
absorb all the additional CO2. That was known in 1998. 
Furthermore, as early as 1990 the IPCC was “certain” 
that “[e]missions resulting from human activities [were] 
substantially increasing the atmospheric concentrations of 
greenhouse gases… resulting on average in an increase in 
global warming.”103

Some statements made were categorically false. For 
example, speaking in 1997, the warmest year on record,104 
Raymond observed, “Satellite measurements have shown 
no warming trend since the late 1970s. “In fact,” he 
resolved, “the Earth is cooler today than it was 20 years 
ago.”105 Wrong. The Earth’s surface temperature had in 
fact been rising during that period, as acknowledged both 
internally by the GCC,106 and externally, by the IPCC and 
the National Oceanic and Atmospheric Administration, 
among others.107 Categorically false or not, the mail and 
wire fraud statutes cover a variety of fraudulent or mis-
leading statements, including those that are literally true 
but deceptive in the context in which they are made.108 
The examples discussed above would seem to fit the bill 
regardless. 

Finally, of paramount significance for finding a 
scheme to defraud in Philip Morris was the fact that the 
defendants’ internal documents “openly acknowledge[d] 
the purpose of their public relations strategy.”109 Again, 
parallels may be drawn with the fossil fuel industry here. 
For example, an internal Exxon briefing, acknowledg-
ing that “the greenhouse effect may be one of the most 
significant environmental issues for the 1990s,” stated 
that, despite that issue, the corporation’s strategy was to 
“emphasize the uncertainty” of the scientific data sup-
porting the existence of climate change.110 The API’s 
Global Climate Science Communication Action Plan,111 
discussed above, stated that its campaign would achieve 
“victory” when “average citizens ‘understand’ uncertain-
ties in climate science.”112 The API’s proposed plan in-
volved “a national media relations programme to inform 
the media about uncertainties in climate science” and the 
coordination of “scientific critique of the IPCC research 
and its conclusions.”113 In order to execute this plan, the 
API sought to recruit scientists “without a long history of 
visibility in the climate debate” so as to amplify “scien-
tific” views consistent with theirs.114 The API also aimed 
to target teachers and students in order to obstruct the 
imposition of “Kyoto-like measures” in the future.115 

(ii)	 Material False or Fraudulent Statements

Materiality is a key element of the mail and wire 
fraud statutes.116 A statement will be considered mate-
rial if it has the capacity or natural tendency to influence 
a decision,117 if it carries some “probative weight” for a 
person in reaching a decision.118 In Philip Morris, the court 
emphasized the definition of materiality found in the 
Second Restatement of Torts, which holds that a matter 
will be material if (1) a reasonable person would attach 
importance to it in determining their course of action, 
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ity between internal research and external statements and 
publications. 

Lastly, good faith is a complete defense to mail and 
wire fraud charges.141 Thus, if a person believes that the 
information included in communication is true, then spe-
cific intent will not be found.142 Distinguishing good faith 
from reckless disregard is the topic of the next section of 
this article. 

(v)	 First Amendment Issues

In a letter last year, 13 Attorneys General observed 
that “a vigorous debate exists in this country regarding 
the risks of climate change and the appropriate response 
to those risks.”143 In the letter, the signatories urged their 
fellow Attorneys General: “stop policing viewpoints.”144 
Robust and uninhibited public debate is indeed the cor-
nerstone of the First Amendment.145 Furthermore, there 
is nothing per se improper about self-interested speech 
and commercially interested research. However, in Philip 
Morris the court denied the defendants’ argument that 
their public statements were simply “statements of opin-
ion held in good faith.”146 This begs the question: where 
is the line between statements of opinion and statements 
constituting fraud? The court in Philip Morris noted sev-
eral factors that differentiated the two types of speech.147 
First, the court held that, in light of what the enterprise as 
a whole and individual defendants knew, it was absurd 
to believe that they were not aware that their public state-
ments were false.148 Second, the court noted the fact that 
the relevant statements were at odds with the internal 
knowledge and practice of the defendants.149 Finally, in 
circumstances where objective data exists to prove that 
a statement was misleading at the time it was made, the 
making of that statement may constitute fraud. In this 
respect, the court drew an analogy with securities fraud, 
where it is generally held that a statement will be one “of 
belief” where it is shown that: “(1) that the statement is 
genuinely believed; (2) that there is [a] reasonable basis 
for that belief; and (3) that the speaker is not aware of 
any undisclosed facts tending to seriously undermine 
the accuracy of the statement.”150 Considering the state-
ments made by Exxon representatives discussed above 
in light of the foregoing criteria, it seems unlikely that 
they would be considered opinions held in good faith, or 
“viewpoints.” And on this point the court in Philip Morris 
couldn’t have been clearer: “[T]he First Amendment does 
not shield fraud.”151 

There is one exception to this rule: statements made 
in the course of petitioning the government may warrant 
First Amendment protection under the Noerr-Pennington 
doctrine.152 Thus, while statements made when lobbying 
the government may merit Noerr-Pennington protection, 
and thus would not be actionable, “advocacy advertise-
ments” made to the public would not.153

PR, and lobbying, if it was considered that politicians and 
citizens would not consider the message material? 

(iii)	� “Use of Mailings and Wires in Furtherance of 
the Scheme”

In our modern world, establishing mail or wire com-
munications across state lines is not a high threshold to 
meet; almost all commercial activity will involve remote 
communication. The plaintiff need only show a causal 
relationship between the mailing, or use of the wires, and 
the scheme to defraud; in other words, the transmissions 
themselves need not be fraudulent.126 Further, the mail or 
wire transmissions may be incidental to the scheme; they 
need not form an essential part of the scheme in them-
selves.127 In Philip Morris, the court found that the defen-
dants fulfilled this requirement by virtue of their use of 
U.S. mail, as well as their use of fax machines, the Inter-
net, television, and email, to transmit documents or state-
ments.128 Where a defendant publishes advertisements 
and press releases in newspapers, which are then dissemi-
nated via U.S. mail, or where a statement is broadcast on 
television or published on the Internet, this requirement 
will be met.129

In addition to showing the use of mails or wires, it 
must be shown that the defendant caused those trans-
missions. In this respect, “[w]here one does an act with 
knowledge that the use of the mails [or wires] will follow 
in the ordinary course of business, or where such use can 
reasonably be foreseen even though not actually intend-
ed, then [the defendant] ‘causes’ the mails to be used.”130 
In Philip Morris, it was found reasonably foreseeable that 
the defendants’ representatives’ statements would be 
broadcast to the public in light of their routine mailing 
practices.131 This is not a high threshold to meet.

(iv)	 “Specific Intent to Defraud or Deceive”

Mail and wire fraud are specific intent offenses.132 As 
the statute does not require actual fraud, proof of fraudu-
lent intent is key.133 Specific intent in this context means 
intent to defraud, rather than intent to violate a statute.134 
Fraudulent intent may be inferred from a “material mis-
statement of fact made with reckless disregard for the 
truth,”135 or, from the scheme itself, where the necessary 
result of the scheme is to injure others.136 Courts have 
generally found that fraudulent intent is rarely suscepti-
ble of direct proof, and therefore may be inferred from the 
circumstances.137 Thus, in Philip Morris the court held that 
the requisite intent was established by “statements which 
were directly contrary to the internal, collective knowl-
edge of each individual Defendant and the Enterprise as 
a whole.”138 Where statements were made by individuals, 
the court held that the doctrine of respondeat superior 
applied, and thus the defendants’ specific intent was 
established by the collective knowledge of their officers, 
employees and agents.139 As discussed above, specific 
intent may fairly be inferred from internal documents dis-
cussing climate change PR strategy,140 and from incongru-
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C.	 Section 1964(c): Private Civil RICO

Section 1964(c) of RICO creates a private cause of ac-
tion for any “person” who has suffered a compensable 
injury to recover treble damages.168 Private civil RICO 
presents one major obstacle over government civil RICO, 
which may prove difficult to surmount in the climate 
change context. A private plaintiff must allege and prove 
that he has been “injured in his business or property by 
reason of the conduct constituting the relevant [RICO] 
violation.”169 This is essentially a “standing” require-
ment, and courts as a general rule limit standing to per-
sons whose injuries were both factually and proximately 
caused by the alleged RICO violation;170 in other words, 
there must be some direct relation between the injury as-
serted, which must be concrete economic loss,171 and the 
alleged conduct.172 Thought reliance is not a requirement 
under private civil RICO,173 in most fraud-based RICO 
cases “but-for” causation will prove hard to establish 
where the plaintiff cannot show reliance on the relevant 
misrepresentation.174 

Causation is often cited as one of the biggest hurdles 
to bringing a successful climate change damages claim.175 
And indeed, this is reflected in the record of climate 
change litigation to date. There are two cases worth men-
tioning in this respect. In Native Village of Kivalina v. Exx-
onMobil Corp.,176 the plaintiffs alleged that the public had 
relied on the defendant companies’ misrepresentations 
about climate change, those misrepresentations had in-
duced the government into not regulating, and the public 
into continuing to burn, fossil fuels, the loss of the Arctic 
sea ice protecting the village from winter storms, and that 
the resulting erosion had threatened the habitability of 
the plaintiffs’ village. The case was ultimately dismissed; 
the court finding that the plaintiff’s claim [presented such 
a complex question of causation that it evaded judicially 
manageable standards of reaching a reasoned resolution 
and presented threshold political questions that would 
be better addressed by Congress. More specifically, the 
court found, given our long history of greenhouse gas 
emissions, “there is no realistic possibility of tracing any 
particular alleged effect of global warming to any particu-
lar emissions by any specific person and any group at any 
particular point and time.”177 

In Comer v. Murphy Oil,178 inhabitants of the Mississip-
pi Gulf coast filed suit against various fossil fuel and en-
ergy companies, in the wake of the destruction caused by 
Hurricane Katrina. The plaintiffs alleged that the defen-
dants had contributed to global warming through green-
house gas emissions, which had resulted in the unprec-
edented force of Hurricane Katrina. The court held that 
the plaintiffs lacked standing as they could not show that 
their alleged injuries were “fairly traceable” to the defen-
dants’ activities. In particular, “[t]he assertion that the de-
fendants’ emissions combined over a period of decades or 
centuries with other natural and man-made gases to cause 
or strengthen a hurricane and damage personal property 

(vi)	 “Pattern”

There must be a pattern of racketeering activity. 
“Pattern” is defined as two or more acts of racketeering 
activity committed within a 10-year period of each oth-
er.154 This requirement relates to the scheme as a whole, 
as opposed to each of the discrete activities that form its 
component parts.155 Though showing two acts is a prereq-
uisite to finding a violation, that, on its own, may not be 
sufficient;156 the acts must additionally be both “related” 
and “continuous.”157 Individual racketeering acts will be 
deemed “related” where they share a similar purpose, 
method of commission, results, participants, or are con-
sidered not isolated events.158 “Continuity” is similarly 
flexible and may be established where the acts are a regu-
lar way of the defendant conducting his legitimate busi-
ness, or of his conducting or participating in an ongoing 
RICO “enterprise.”159 Given the extent to which climate 
change denial was woven into the fossil fuel industry’s 
business activities over the last four decades, if a scheme 
to defraud were to be shown, it is unlikely that “pattern” 
would prove a difficult element to show.

2.	 Section 1962(d): Conspiracy

RICO’s conspiracy provision makes it an offense to 
conspire to violate any of RICO’s substantive provisions 
under §§ 1962(a)-(c). Where it is shown that the defen-
dants committed acts prohibited by RICO, there will be 
an inference that they had an agreement to do so.160 On 
the flipside, courts are split on whether a plaintiff can 
bring a standalone conspiracy claim absent an action-
able claim under §§ 1962(a)-(c).161 For these reasons, the 
focus of this article is on § 1962(c), and I will not address 
RICO’s conspiracy action in great detail here.

The focus of a RICO conspiracy claim is on the agree-
ment to participate in the conspiracy, rather than on the 
individual predicate acts.162 Thus, in addition to show-
ing an enterprise and an effect on interstate commerce, 
the plaintiff must show that each defendant knowingly 
agreed to commit two predicate acts, or to participate in 
the conduct of the enterprise with the knowledge and 
intent that others would.163 There is no requirement that 
an individual conspirator have committed a RICO viola-
tion.164 A conspiracy may still be found where the mem-
bership fluctuates over time,165 as would likely be the case 
in climate litigation, and a conspirator may be liable for 
acts committed by others prior to his membership.166 

Much of the discussion above relating to the estab-
lishment of a scheme to defraud is relevant here. For ex-
ample, in Philip Morris, in finding a conspiracy the court 
again focused on the tobacco industries’ agreement to 
form and fund front groups, and coordinate public rela-
tion campaigns, and marketing activity, in furtherance of 
their common purpose.167 Given the analogous analysis, I 
will not address this again here. 
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statutes in that it provides neither a criminal nor civil 
cause of action; the only remedy it offers is forfeiture of 
assets derived from unlawful activities.188 CPOCA will be 
triggered when a person engages in a pattern of criminal 
profiteering activity189 and is convicted of the underlying 
offense.190 The definition of “criminal profiteering activ-
ity” and “organized crime” are much narrower than their 
federal counterparts.191 “Criminal profiteering activity” is 
defined by reference to certain enumerated acts. Though 
fraud does feature twice, the fraudulent acts relate spe-
cifically to welfare192 and insurance claims,193 rather than 
to fraudulent activities more broadly. As such, CPOCA 
would likely not prove useful for possible climate litiga-
tion.

V.	 Even If Legally Feasible, Is a Government 
Civil RICO Action the Best Way to Hold Oil 
Companies Accountable?

A government civil RICO action offers a number of 
advantages over private civil RICO, California and New 
York “little RICO,” and criminal RICO actions. It also 
has an advantage over climate change tort litigation, dis-
cussed above in the context of private civil RICO. How-
ever, being preferable and feasible does not necessarily 
render a particular path a good one to take. That being so, 
this section of the article aims to synthesise the foregoing 
discussion, and consider some of the overall benefits of a 
government civil RICO claim, including whether such a 
claim would be successful in holding the fossil fuel indus-
try to account. 

A.	 ISSUE 1: Remedies 

 The Philip Morris litigation made it clear that relief 
available to the federal government under § 1964(a) is 
limited to forward-looking remedies that prevent and 
restrain—not those that “prevent, restrain and discour-
age”—future violations of RICO.”194 Remedies aimed at 
punishing or correcting the effects of past conduct are not 
available.195 This then begs the question: what forward-
looking remedies would be effective in holding the fossil 
fuel industry to account? Several of the remedies ordered 
in the tobacco litigation seem relevant. For example, one 
could imagine corrective statements about the adverse 
effects of fossil fuel combustion, enjoining the fossil fuel 
industry from making any false or misleading public 
statement about climate change, and enabling public ac-
cess to industry documents being viable. 

However, it is not clear that the corrective statements 
or misleading statements remedies would be appropriate 
in climate change litigation. When ordering the remedy 
in Philip Morris, the court noted that, despite “steps for-
ward,” the defendants’ public statements “[continued] 
to omit material information or present information in a 
misleading and incomplete fashion.”196 However, Exxon, 
for example, has changed its tune over the last few years. 
Its website contains a clear acknowledgment of climate 
change,197 and, in a letter to the White House last month, 

is precisely the type of remote, improbable, and extraordi-
nary occurrence that is excluded from liability.”179

Though much depends on the specific injury being 
alleged, most anticipated impacts from climate change are 
likely to present a complex causal picture for two key rea-
sons. First, many climate-related harms occur to a certain 
extent absent anthropogenic global warming, thus under 
rules of causation, plaintiffs would need to establish the 
degree to which anthropogenic emissions increased the 
risk that the alleged injury would occur. Second, the huge 
number of greenhouse gas emitters complicates causation 
further; what amount of emissions is “too small” to make 
a difference? These questions, among others, will present 
challenges for a private party looking to litigate climate 
change under private RICO, in much the same way as it 
did in Kivalina and Comer. 

D.	 Would a Claim Be Better Brought at the State 
Level Under “Little RICO” Statutes?

1.	 New York’s Organized Crime Control Act

Though New York had struggled for some time with 
organized crime, state legislators were concerned that 
federal RICO went too far in its breadth.180 As such, when 
it came to adopting New York’s RICO counterpart, the 
Organized Crime Control Act of 1986 (OCCA), New York 
legislators drafted the crime of “enterprise corruption” to 
apply to a narrower range of activities and persons than 
its federal counterpart. OCCA applies “to persons em-
ployed by or associated with criminal enterprises,” only 
to the extent that they participate “in a pattern of criminal 
activity.”181 OCCA was drafted with individuals in mind, 
not corporations. As such, the enterprise itself is not sub-
ject to prosecution.182 

OCCA was intended as a prosecutorial tool, and 
as such does not provide for a private cause of action. 
Furthermore, the government is limited to criminal 
remedies,183 which are limited to imprisonment, for-
feiture, and fines.184 OCCA incorporates a broad range 
of offenses under New York law, including, relevantly, 
schemes to defraud185 and false statements.186 A conspira-
cy or an attempt to commit any felony will also constitute 
a criminal act under OCCA.

Two factors point to the conclusion that OCCA would 
not be a valuable tool to bring a claim against Big Oil. 
First, as it provides for a criminal cause of action only; it 
requires a higher burden of proof than civil RICO. Sec-
ond, its focus on individuals, over corporations or associ-
ations of both, means that it would likely not be suited to 
the objectives of possible climate litigation, and its more 
limited scope means that greater protection is afforded to 
defendants than by its federal counterpart. 

2.	 California’s Control of Profits and Organized 
Crime Act

The California Control of Profits and Organized 
Crime Act (CPOCA)187 is unusual among “little RICO” 
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government may prove more impactful given judges’ role 
as arbiters of fact and fiction, and courtroom rules relat-
ing to evidence and expert testimony.208 These factors 
leave the courts well placed to depoliticize the climate 
change issue, at least to some degree. A decision in favor 
of the government under RICO would furthermore put 
additional pressure on the political branches of govern-
ment to take action, and may cause individuals to change 
their mind on the climate change issue.209 Government 
civil RICO seems to offer a promising way to get the cli-
mate change issue before the courts, circumventing some 
of the tricky causation issues that have so far caused 
courts to consider climate change a political matter.210 

C.	 ISSUE 3: Politics 

The government, with all its predilections and pref-
erences, is transitory, and therefore relevant only to the 
extent of its tenure. However, it is relevant nonetheless, 
and, under the current administration, there is likely to be 
little appetite to bring the type of claim envisaged in this 
article.

The inclinations of the current government notwith-
standing, two advantages afforded to the U.S. govern-
ment when it appears as plaintiff include an exemption 
from the defense of laches, and, where there is no appli-
cable limitation provision in the relevant federal statute, 
no time limitation on the bringing of the relevant cause of 
action. RICO itself does not contain any time limitation. 
Consequently, and in accordance with RICO’s legislative 
history,211 courts have repeatedly held that the govern-
ment is not bound by a statute of limitations when it 
brings suit in its sovereign capacity to protect the public 
interest.212 Thus, it appears that RICO remains available 
for use by an interested government further down the 
line.

VI.	 Conclusion
RICO was enacted in response to activity that weak-

ened the U.S. economy, harmed investors and compet-
ing businesses, undercut competition, and undermined 
citizens’ welfare.213 Through its campaign of deceit, the 
fossil fuel industry obstructed national and international 
regulation, and prolonged consumption of, and reli-
ance on, a product, the burning of which is the foremost 
contributor to climate change. Today, we face changes 
to our planet that threaten the welfare of economies and 
peoples around the world. Though, for some, the leap 
from the Mafia, to tobacco, to fossil fuel, may seem like a 
stretch, the conduct identified by ICN and the LA Times, 
and its impact, fits both the purpose and scheme of RICO. 
Though the issues are complex, the case is not. This is 
about an industry that marketed and sold its product 
“with zeal, with deception, with a single-minded focus on 
[its] financial success, and without regard for the human 
tragedy or social costs that success exacted.”214 

Exxon urged President Trump to stick with the Paris 
Agreement, heralding the agreement as “an effective 
framework for addressing the risks of climate change.”198 
Whether this change of tack be political maneuvering or 
not,199 in these two examples, at least, there is limited evi-
dence of continuing fraud. 

The third remedy pertaining to document disclosure 
is more promising. The defendants in Philip Morris were 
ordered to create and maintain document depositar-
ies and websites containing a wealth of internal docu-
ments.200 Doing so, the court held, would allow the public 
to monitor what the defendants were doing internally 
and assess the accuracy of future information about their 
products and operations.201 Such a remedy could be a 
similarly “powerful restraint” on the fossil fuel industry. 
Moreover, the value of document disclosure and transpar-
ency doesn’t begin with the remedy. A key lesson to be 
gleaned from the tobacco litigation is that the litigation 
process forced the tobacco industry to reveal its internal 
corporate strategies.202 Internal documents proved central 
to “[shifting] the focus of litigation away from a battle 
of the experts over the science of disease causation and 
toward an investigation of the industry’s conduct.”203 In 
this respect, RICO’s civil investigative demand (CID) pro-
vision would allow the government to compel document 
production prior to commencing an investigation.204 

B.	 ISSUE 2: Impact 

Last year marked the 50th anniversary of the U.S. 
Surgeon General’s report linking smoking with disease, 
and over a decade since Philip Morris. Yet the struggle 
for tobacco control continues to this day. Over 35 mil-
lion Americans smoke, more than 16 million live with 
smoking-related disease, and smoking remains the 
number one cause of preventable death in the U.S., with 
around 480,000 people dying prematurely from smoking 
each year.205 Did the tobacco litigation achieve anything? 
What are the implications for climate change litigation? If 
people continue to smoke in the knowledge that it kills, 
will they continue to use fossil fuels in full knowledge of 
the resultant environmental and human costs? Both issues 
suffer from a tragedy of the horizon of sorts; harm from 
smoking is generally not felt until later in life, and, for the 
majority of people, the effects of climate change are more 
likely to be felt by children and grandchildren.

Though the smoking statistics are dispiriting, prog-
ress has been made. When the Surgeon General issued 
his report in 1953, 45 percent of the population smoked; 
today this figure stands at 15 percent.206 Further, in the 
wake of Philip Morris, President Obama signed into law 
legislation bringing tobacco under the remit of the Food 
and Drug Administration (FDA). Up to then, the FDA 
lacked jurisdiction due to a Supreme Court decision hold-
ing that the regulation of tobacco required express legis-
lative approval; appetite for which was until that point 
absent.207 Moreover, dealing with climate change denial 
before the judicial, as opposed to political, branches of 
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own statutory trigger and has distinct remedies available 
to parties in different situations. If a PRP has been sued 
(by the government or a private party) under Sections 106 
or 107, it may recover contributions from other PRPs pur-
suant to Section 113(f)(1). On the other hand, if a PRP has 
“resolved” its liability to the federal or state government 
in an administrative or judicially approved settlement, it 
may only recover contributions pursuant to Section 113(f)
(3)(B). If neither of those two conditions is present, a PRP 
may only bring a cost recovery action under Section 107. 

The difference is important because each CERCLA 
cost reimbursement action carries different statute of limi-
tations periods: a contribution claim under Section 113 
must be made within three years (of an administrative 
settlement or law suit under Section 106 or 107), while the 
limitations period for cost recovery claims under Section 
107 is six years (from commencement of response activi-
ties). 

Outcome of the Case
In this case, CI and CCH claimed that relief under 

Section 107 was applicable because they had not been 
sued under Sections 106 or 107, nor had they resolved 
their CERCLA liability in an administrative settlement 
with the government, and thus, the six-year statute of 
limitations applied. The municipal defendants, on the 
other hand, argued that CI and CCH could not sue them 
under Section 107 because the 2004 Consent Order “re-
solved CI’s liability for the costs incurred in complying 
with that order, which constitutes a statutory trigger 
requiring CI to proceed under § 113(f)(3)(B), not § 107,” 
and thus, the three-year statute of limitations was appro-
priate. Defendants gave the same reasoning to dismiss 
CCH’s claim under Section 107. 

The court, however, disagreed with the City of Syra-
cuse and Onondaga County, noting that “a consent order 
with the federal or state government does not necessar-
ily qualify as an ‘administrative or judicially approved 
settlement’ that would require a PRP to proceed under § 
113(f)(3)(B)” if it does not clearly resolve CERCLA liability. 
According to the court, the 2004 Consent Order did not 
necessarily resolve CI’s liability, because no language 
existed in the 2004 Consent Order specifying that CI’s li-

Consent orders can be a useful tool to resolve liabil-
ity under the federal Superfund Law (a/k/a CERCLA) 
(read our recent blog post on this very point). In a recent 
case filed in the Northern District of New York, plaintiffs, 
Cooper Crouse-Hinds (CCH) and Cooper Industries (CI), 
sought reimbursement of cleanup costs against the City of 
Syracuse and Onondaga County for those municipalities’ 
involvement in dumping hazardous substances at two 
local landfills. Cooper Crouse-Hinds, LLC v. City of Syracuse, 
No. 16-CV-1201, 2018 U.S. Dist. LEXIS 22100 (N.D.N.Y. 
Feb. 12, 2018). Both the City of Syracuse and Onondaga 
County moved to dismiss the lawsuit, claiming that prior 
consent orders entered between CCH and CI with the 
New York State Department of Environmental Conserva-
tion (DEC) resolved plaintiffs’ CERCLA liability years ago 
and, thus, they were time-barred from seeking reimburse-
ment from the municipalities. The court disagreed.

First a bit of background on the case: from the 1960s 
through the 1970s, the City of Syracuse Department of 
Public Works was allowed to dump municipal, commer-
cial, and industrial waste in the landfills owned by CCH 
and CI. Syracuse DPW often dumped hazardous materi-
als, like PCBs dredged from the local stream and other 
contaminated materials, which resulted in the DEC clas-
sifying the landfills as a Class 2 Inactive Hazardous Waste 
Disposal Site under the State Superfund Program in 1985. 

In 2004 and 2011, CI and CCH, respectively, entered 
into Consent Orders with DEC requiring them to ulti-
mately clean up the site. The 2011 Consent Order provid-
ed that CCH would be released from liability to the state 
for any remedial or response activities undertaken by 
plaintiffs “[u]pon the Department’s issuance of a Certifi-
cate of Completion.” As a result, CI and CCH undertook 
extensive remediation measures, spending upwards of 
$11.9 million to clean up the site and establish long-term 
monitoring over 30 years, estimated to cost an additional 
$1.14 million. CI and CCH’s main argument was that the 
municipal defendants should reimburse them for some or 
all of those costs because those municipalities disposed 
contaminated sediments at the landfills and were actually 
identified as “potentially responsible parties” (PRP) un-
der CERCLA by the United States Environmental Protec-
tion Agency.

Understanding CERCLA Claims (Contribution vs. 
Recovery Claims)

Under CERCLA, a plaintiff may seek reimbursement 
of site cleanup costs under either Section 107(a) or Section 
113(f), but not both. Each CERCLA right of action has its 
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proceed with a recovery claim against defendants under 
Section 107, which as noted above prescribes a six-year 
limitations period.

What is the takeaway from this case? Consent orders 
with the government can be useful in resolving liability 
under CERCLA. However, parties must be careful in how 
they draft such consent orders because the resolution of 
all CERCLA claims could trigger the availability (or un-
availability) of future CERCLA relief under Sections 107 
or 113(f), each carrying their own statute of limitations 
periods and consequences. In this case, the plaintiffs’ 
attorneys were careful (or lucky!) in negotiating the con-
sent orders in such a way that CERCLA Section 107 cost-
recovery relief, with the six-year limitations period, was 
available to them.

ability would be resolved. The court highlighted language 
from the 2004 Consent Order indicating that CI’s liability 
would not be resolved, specifically “[n]othing contained 
in this Order shall be construed as barring, diminishing, 
adjudicating, or in any way affecting the Department’s 
rights.” As a result, the court determined that CI was al-
lowed to seek contribution costs from Syracuse and On-
ondaga County under Section 107. 

The court also reasoned that the 2011 Consent Order 
did not resolve CCH’s liability because the release of li-
ability was conditioned upon the DEC’s issuance of a Cer-
tificate of Completion, which had not been issued. Siding 
again with plaintiffs, the court held that relief under Sec-
tion 113(f)(1) was not triggered and, therefore, CCH could 
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United States; expand EPA’s authority to order companies 
to test chemicals they manufacture or import; and estab-
lish when and how TSCA will pre-empt state regulations. 

Regulation of Existing Chemicals 	
The 2016 TSCA Amendments introduced four (4) new 

ways by which EPA will regulate existing chemicals:

•	Manufacturers and importers must identify all 
chemicals in active commerce. Manufacturers and 
importers must notify EPA by February 7, 2018 of 
each chemical substance in the TSCA Chemical 
Substance Inventory (the “TSCA Inventory”) that 
the manufacturer/importer has manufactured, 
imported, or processed for a non-exempt commer-
cial purpose from June 21, 2006 to June 21, 2016.2 
Any chemical substance on the TSCA Inventory for 
which EPA receives a notice will be designated an 
“Active Substance.”3 Any chemical substance on 
the TSCA Inventory for which EPA does not receive 
a notice will be deemed an “Inactive Substance.”4 

•	EPA must prioritize chemicals as high- or low-
priority. EPA must establish a risk-based screening 
process to designate which chemical substances 
are “high-priority” or “low-priority” for risk evalu-
ations.5 “High-priority substances” are chemical 
substances that EPA concludes, without consider-
ation of costs or other non-risk factors, may pres-
ent an unreasonable risk of injury to health or the 
environment because of: (1) a potential hazard; and 
(2) a potential route of exposure under the condi-
tions of use, including an unreasonable risk to a 
potentially exposed or susceptible subpopulation.6 
“Low-priority substances” are chemical substances 
that EPA identifies, without consideration of costs 
or other non-risk factors, as not meeting the stan-
dard for “high -priority.”7 This process is expected 
to be ongoing—once EPA finalizes a risk evalua-
tion for a chemical substance, it must designate 
at least one new high-priority chemical substance 
to then work down the pipeline.8 As described in 
more detail below, USEPA promulgated regula-

At a time when federal regulations are being fro-
zen, delayed, or repealed, Toxic Substance Control Act 
(TSCA) reform continues to march on. Last summer, the 
United States Environmental Protection Agency (EPA) 
fulfilled its one-year statutory obligation to promulgate 
regulations outlining prioritization procedures and TSCA 
inventory notification requirements. Short on its heels, 
though, came challenges from the Environmental De-
fense Fund (EDF) and other organizations, arguing that 
the final rules are inconsistent with TSCA’s requirements 
and overly favor the chemical industry to the detriment 
of the public.1 

Should courts agree with EDF and set aside some or 
all of the new regulations, the uncertainty of when and 
how EPA will regulate chemicals will have a detrimental 
effect on chemical manufacturers, importers, and down-
stream users. Even if courts affirm the new regulations, 
there will still be additional challenges, risks, and poten-
tial liability associated with the amendments. First, the 
TSCA changes may negatively affect corporations that 

manufacture, import, use, distribute, and/or dispose of 
chemicals, especially if those chemicals are found to pres-
ent an unreasonable risk to health and the environment. 
Second, despite EDF’s assertion that the rules overly 
favor corporations, TSCA’s changes and the recent rules 
promulgated thereunder will still make it more burden-
some and costly to get new chemicals approved for the 
U.S. market. Third, increased scrutiny may increase 
potential liability in the form of personal injury cases, 
impacts on remediation programs, and environmental 
justice issues. Last, as of the writing of this article, neither 
EPA nor the reviewing court has postponed the effec-
tive date of the regulations. Unless otherwise exempt, all 
manufacturers and importers were obligated to submit a 
Notice of Activity to EPA by February 7, 2018. 

Background
The Frank R. Lautenberg Chemical Safety for the 21st 

Century Act (the “TSCA Amendments”), enacted in June 
2016, was the first major TSCA overhaul since its enact-
ment in 1976. The TSCA Amendments modify how exist-
ing chemicals are and will be evaluated; change USEPA’s 
authority to test and review new chemicals before they 
can be manufactured, distributed, or imported into the 
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to health or the environment and there was insufficient 
information available.19 Under the TSCA Amendments, 
EPA can now require testing by rule, order, or consent 
agreement if it is needed to: (1) review a PMN or to per-
form a risk evaluation; (2) implement a requirement im-
posed in a rule, order, or consent agreement; (3) comply 
with a request of a federal implementing authority under 
another federal law; (4) determine whether a chemical 
substance intended for export presents an unreasonable 
risk; or (5) develop new information to prioritize a chemi-
cal substance.20 

Addressing Preemption Issues 
No new state laws, rules, or other regulations may be 

passed prohibiting or restricting a high-priority chemi-
cal substance during EPA’s risk evaluation of that sub-
stance.21 However, the TSCA Amendments specifically 
allow states to:

•	Continue to enforce laws/regulations already in 
place; 

•	Require the development of information for chemi-
cal substances that are not the subject of a federal 
rule, order, or consent agreement;

•	Prohibit or restrict any chemical that is not the 
subject of a federal risk evaluation or final action, 
even if that chemical was found to not present an 
unreasonable risk; and/or

•	Require notification of a significant new use of a 
chemical substance for which EPA has not already 
required notification.22

Higher Thresholds for Confidential Business 
Information 

Other changes in the TSCA Amendments include 
changes to the way companies can claim information is 
confidential. Prior to the TSCA Amendments, companies 
had more leeway in what they could claim was confi-
dential and EPA would have to keep that information 
confidential indefinitely.23 Now, a company must demon-
strate that it has: (1) taken reasonable measures to protect 
the information’s confidentiality; (2) determined that the 
information need not be disclosed or otherwise provided 
to the public under any other federal law; (3) a reason-
able basis to conclude that the information’s disclosure is 
likely to cause substantial harm to the company’s com-
petitive position; and (4) a reasonable basis to believe 
that the information is not readily discoverable through 
reverse engineering.24 Confidential information is now 
only protected for ten (10) years from the date the confi-
dentiality claim is asserted unless the company requests 
and EPA approves an extension.25 

Expanded Authority to Charge Fees
The TSCA Amendments also changed the fee struc-

ture to establish a TSCA Service Fee Fund and to set fees 
that will, in the aggregate, provide a sustainable source 

tions on July 20, 2017 to establish the process and 
criteria by which it will identify high- and low-
priority chemicals. 

•	EPA must undertake a risk evaluation for high-
priority chemicals. EPA was required to commence 
evaluations on ten (10) chemicals by the end of 
2016,9 and must continue to conduct risk evalua-
tions on at least twenty (20) high-priority and at 
least twenty (20) low-priority substances by the end 
of 2019.10 The risk evaluations cannot consider costs 
or other non-risk factors, and must include whether 
it presents an unreasonable risk to a potentially 
exposed or susceptible subpopulation EPA identi-
fies as relevant.11 As described in more detail below, 
EPA promulgated regulations on July 20, 2017 to 
establish a process for conducting risk evaluations 
to determine whether a chemical substance pres-
ents an unreasonable risk of injury to health or the 
environment.

•	EPA must issue regulations regarding all evaluated 
chemicals. Within two (2) years after publication 
of a chemical substance’s final risk evaluation, EPA 
must publish a final rule regarding that chemical.12 
When regulating chemicals, EPA may consider 
costs and non-risk factors, such as the magnitude 
of the exposure to humans, the benefits of the 
chemical substances or mixtures used, and the 
reasonably ascertainable economic consequences of 
the rule.13 

Regulation of New Chemicals
Prior to the 2016 TSCA Amendments, the statute 

only required chemical manufacturers and importers to 
provide a Pre-Manufacture Notice (PMN) to EPA at least 
ninety (90) days before they manufactured or imported 
a new chemical.14 The statute did not require PMNs to 
include health or environmental safety data.15 Unless EPA 
could determine within the ninety (90) day timeframe 
that the new chemical could present an unreasonable risk, 
EPA could not act to preclude that chemical. Not having 
enough information was not a sufficient basis for EPA to 
delay production.16 

Under the TSCA Amendments, EPA now must review 
and approve new chemicals before they can be manufac-
tured, imported, distributed, used for the first time, or 
used as a “significant new use.”17 If EPA cannot make a 
determination in ninety (90) days, EPA will now return 
the fee (with some exceptions) but will still be required to 
make a determination.18 EPA will not “drop” review of a 
chemical.

Expanded Authority to Require Testing
The TSCA Amendments grant EPA broader author-

ity to test chemicals. Prior to its 2016 passage, EPA could 
only require testing if it demonstrated that the chemical 
substance may present an unreasonable risk of injury 
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reasonably foreseen to be manufactured, processed, 
distributed in commerce, used, or disposed of.36 

•	Companies are not specifically required to provide 
previously conducted risk assessments they may 
have undertaken or otherwise possess.37

The petitions challenging the procedures for priori-
tization of chemicals have been consolidated and are 
currently docketed in the Court of Appeals for the Ninth 
Circuit.38 The petitions challenging the procedures for 
chemical risk evaluation have been consolidated and are 
docketed in the Court of Appeals for the Fourth Circuit.39 
As of the writing of this article, a briefing schedule has 
not been filed for the chemical risk evaluation challenge 
in the Fourth Circuit. The consolidated opening brief 
for the prioritization rule in the Court of Appeals for the 
Ninth Circuit is due January 23, 2018.40 

TSCA Inventory Notification (Active-Inactive) 
Requirements

To facilitate the designation of all chemicals on the 
TSCA Chemical Substances inventory as “active” or “in-
active,” EPA promulgated regulations on August 11, 2017, 
requiring the following recordkeeping and reporting: 

•	By February 7, 2018, all manufacturers and import-
ers must submit a Notice of Activity—Form A for 
any substance on the TSCA Chemical Inventory 
manufactured for non-exempt purposes between 
June 21, 2006 and June 21, 2016.41 

•	By October 5, 2018, all processors (i.e., any person 
who prepares a chemical substance or mixture, af-
ter its manufacture, for distribution in commerce42) 
may submit a Notice of Activity—Form A for any 
substance on the TSCA Chemical Inventory manu-
factured for non-exempt purposes between June 21, 
2006 and June 21, 2016.43 

•	A request to maintain an existing claim of confi-
dentiality must be made when the information is 
submitted.44 

•	Any person who intends to manufacture or process 
an inactive substance must notify EPA not more 
than ninety (90) days prior to the anticipated start 
of manufacturing.45 

•	All documents must be submitted electronically.46 

•	Companies must maintain records submitted to 
EPA for five (5) years.47 

There are several exceptions to the Notice of Activity 
reporting requirements, including but not limited to:

•	Chemicals manufactured, imported, or processed 
solely in small quantities for research and devel-
opment (i.e., quantities that are not greater than 
reasonably necessary for such purposes).48 

of funds to annually defray the cost of carrying TSCA 
(capped at $25 million).26 

New Regulations and Current Litigation
EPA recently promulgated two sets of regulations 

regarding: (1) the Procedures for Prioritization of Chemi-
cals and Procedures for Chemical Risk Evaluation; and (2) 
TSCA Inventory Notification Requirements.

Procedures for Prioritization of Chemicals and 
Chemical Risk Evaluation

EPA’s two (2) final rules promulgated on July 20, 
2017, established the agency’s evaluation priorities and 
procedures. When selecting candidates for a high-priority 
designation, EPA will focus on chemical substances with 
the greatest hazard and exposure potential first, consid-
ering reasonably available information on the relative 
hazard and exposure of potential candidates.27 Preference 
will be given to chemical substances listed in the 2014 
update of the TSCA Work Plan for Chemical Assessments 
that: (1) have a persistence and bioaccumulation score of 
3; and (2) are known human carcinogens and have high 
acute and chronic toxicity.28 

To begin prioritization, EPA must publish a notice in 
the Federal Register and allow the public ninety (90) days 
to submit information on the chemical substance.29 After 
evaluating the chemical substance (without considering 
costs and other non-risk factors), EPA will designate it as 
either high-priority or low-priority and publish the desig-
nation in the Federal Register.30 Designation of a chemi-
cal substance as “high-priority” immediately triggers a 
risk analysis evaluation.31 Interestingly, a high-priority 
designation is not considered a final agency action and 
therefore is not subject to judicial review.32 

EPA must complete a final risk analysis evaluation 
as soon as practicable, but in no event later than three (3) 
years after the analysis’ commencement.33 If EPA deter-
mines that a chemical substance presents an unreasonable 
risk of injury to health or the environment under one or 
more of the analyzed conditions of use, EPA must issue 
regulations prohibiting or limiting the chemical sub-
stance’s manufacturing, processing, and/or distribution 
in commerce.34 

Six (6) petitions were filed in different circuit courts 
requesting the courts to review and vacate the July 20, 
2017 rules because “changes have been made [to the final 
rule] that significantly weaken the proposed rules, in 
some cases in ways that are contrary to the new law.”35 
Indeed, a review of the January 19, 2017 proposed rule 
authored under the Obama Administration and the July 
20, 2017 final rules authored under the Trump Adminis-
tration shows several changes, including: 

•	Companies are not required to submit, and EPA 
is not obligated to review, all circumstances in 
which a chemical substance is intended, known, or 
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for a commercial purpose by anyone?” “What mea-
sures have been taken to prevent undesired disclo-
sure of the fact that the chemical substance is being 
manufactured for a commercial purpose?”).60 

As of the writing of this article, EDF has not submit-
ted a merit’s brief but has raised several questions to the 
court, including whether the final rule violates TSCA 
because it: (1) allows submitters to assert claims of CBI 
without meeting all of the requirements of TSCA; (2) 
exempts chemical products solely for export from the re-
porting requirements; and/or (3) allows EPA to designate 
substances as “active” regardless of whether the intended 
manufacturing or processing actually occurs.61 EPA will 
have sixty (60) days from the filing of EDF’s merits brief 
to file its brief.62 

If the court holds that the rule is unlawful and sets 
it aside, EPA would have to promulgate new regulations 
and postpone implementation of the TSCA Amendments. 
Of particular note, however, is the fact that neither EPA 
nor the court has postponed the effective date of the 
notification rule. As such, unless otherwise exempt, all 
manufacturers and importers were required to submit 
the Notice of Activity—Form A on or before February 7, 
2018. Moreover, as noted above, if a manufacturer has 
confidential business information but would otherwise 
fall into a reporting exemption, that manufacturer should 
have filed a Notice of Activity—Form A by February 7, 
2018 or it risked losing a claim to CBI.

Areas of Risk and Potential Liability
With any new law and regulation comes new risk 

and potential liability. This is compounded by the TSCA 
Amendments’ importance and the uncertainty surround-
ing the current administration’s enforcement priorities. 
Although not intended to be exhaustive, the following 
areas of risk and potential liability may arise, particularly 
for corporate clients:

•	Negative affect on production and use of chemicals 
that are limited or banned. EPA’s determination 
that a chemical should be limited or banned would 
have a tremendous effect on those that produce 
and/or use the chemical. Affected companies will 
need to spend more money on production due to 
the limitations and/or other controls, and may 
need to invest in developing and testing alternative 
chemicals. 

•	Companies may have environmental liability long 
after a chemical is limited or banned. A deter-
mination by EPA that a chemical manufactured, 
imported, used, distributed, and/or disposed of 
by corporate clients should be limited or banned 
would not only affect production, but could also 
result in further liability if that chemical is found to 
have impacted the environment (e.g., polychlori-
nated biphenyls were banned under TSCA in 1979 

•	Chemicals reported to EPA by another manufac-
turer, as evidenced by a Central Data Exchange 
receipt.49 

•	The import or processing of a chemical substance as 
part of an article.50 

•	The manufacturing or processing of substances that 
have no commercial use or by-products that’s only 
commercial use is to burn it as fuel or dispose of it 
as a waste.51 

•	The manufacturing or processing of a chemical 
substance solely for test marketing purposes.52 

•	The processing of a naturally occurring chemical 
substance only by manual, mechanical, or gravita-
tional means; by dissolution in water; by flotation; 
or by heating solely to remove water.53 

It is important to note that if a manufacturer does not 
submit a Notice of Activity—Form A because it is rely-
ing on an exception, that manufacturer cannot maintain 
an existing claim of confidential business information 
(CBI).54 Any chemical substance on the active list will be 
moved from the confidential portion to the public portion 
unless a new CBI request is received.55 

EDF filed a petition in the United States Court of Ap-
peals for the District of Columbia Circuit on September 
1, 2017, for judicial review of the August 11, 2017 regula-
tions.56 Like the Procedures for Prioritization of Chemi-
cals and Chemical Risk Evaluation rules, EDF believes the 
final TSCA Inventory Notification rule overly favors the 
chemical industry to the public’s detriment.57 A review of 
the Obama Administration’s January 13, 2017 proposed 
rule and the Trump Administration’s August 11, 2017 
final rule shows several changes, including: 

•	The final rule includes an exemption for chemical 
substances manufactured or processed solely for 
export or for test marking purposes from the notifi-
cation requirements.58

•	More information was required in the Notice of 
Activity—Form A under the proposed rule. Under 
the final rule, companies no longer have to report 
the type of commercial activity for each reportable 
chemical substance, whether a chemical is domesti-
cally manufactured or imported, nor the first and 
last date each chemical was manufactured.59 

•	The final rule removed a list of specific questions 
corporations had to answer to substantiate a claim 
of confidentiality (e.g., “What harmful effects to 
your competitive position, if any, or to your sup-
plier’s competitive position, do you think would 
result from the identity of the chemical substance 
being disclosed in connection with reporting under 
this part?” “Has the identity of the chemical sub-
stance been kept confidential to the extent that your 
competitors do not know it is being manufactured 
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determine that more stringent state regulations 
would be more effective than EPA oversight under 
the current administration.

Next Steps
Attorneys should continue to review their client’s 

risk profiles as TSCA Amendments are implemented and 
refined, including: 

•	Determine whether clients use, manufacture, dis-
tribute, process, import, and/or dispose of any of 
the ten (10) chemicals currently under review (i.e., 
Asbestos; 1-Bromopropane; Carbon Tetrachloride; 
1, 4 Dioxane; Cyclic Aliphatic Bromide Cluster 
(HBCD); Methylene Chloride; N-Methylpyrolidone; 
Perchloroethylene; Pigment Violet 29; and Trichlo-
roethylene). If so, attorneys should monitor EPA’s 
process and consider submitting public comment(s) 
if regulations, limitations, and/or prohibitions are 
considered.

•	Review active chemicals that clients have manufac-
tured and/or imported for non-exempt purposes 
between June 21, 2006 and June 21, 2016, and en-
sure Notices of Activity—Form A were submitted 
by February 7, 2018. Remember that any chemical 
substance currently on the active list will be made 
public unless a new CBI request is received, so a 
Notice of Activity should be considered to protect 
CBI even if the chemical may otherwise be exempt.

•	Participate in EPA’s process for prioritizing, evalu-
ating and regulating chemicals.

•	Continue to be mindful of touchpoints that could 
affect liability vis-a-vis employees, customers, and 
consumers, such as labelling, reporting, safety data 
sheets, employee training, and personal protection 
equipment.

but are still a major issue at many hazardous waste 
disposal sites). 

•	Companies will incur more costs when introducing 
new chemicals. Now that EPA must approve new 
chemicals before they enter the U.S. market, it will 
be harder and more expensive to introduce new 
chemicals. The TSCA Amendments place a higher 
burden on corporations, require more time, and 
add EPA fees and other costs to get a new chemical 
approved. Additionally, it may take EPA several 
years to finalize and fine-tune its new approval 
process, adding another level of uncertainty and 
potential for transaction costs. 

•	Any effect on production would also impact the 
supply chain. Downstream users who rely on 
chemical manufacturers or importers should be 
aware of the TSCA Amendments and monitor 
whether their suppliers are in compliance. 

•	Increased scrutiny could lead to more personal 
injury cases. As EPA more systematically deter-
mines whether chemical substances pose a risk of 
injury to health or the environment, companies 
that manufacture, import, use, distribute, and/or 
dispose of those chemical substances may see an in-
crease in personal injury litigation and occupational 
exposure cases resulting from new or more widely 
disbursed information.

•	Potential for new and previously “unknown con-
ditions” under remediation programs. Increased 
testing could drive new standards for contaminants 
in soil, sediment, water, and air, and/or increased 
awareness of chemicals not otherwise regulated 
(e.g., similar to the recent activity surrounding 
perfluorooctanoic acid).63 Increased scrutiny and 
new standards could bring with it new enforcement 
issues under clean-up programs, and may also af-
fect otherwise closed and settled enforcement cases 
if they trigger re-opener statutes under state and 
federal laws.64

•	Potential for new environmental justice issues. The 
TSCA Amendments specifically include consider-
ations of unreasonable risk to a potentially exposed 
or susceptible subpopulation, which includes but is 
not limited to infants, children, pregnant women, 
workers, or the elderly. Previously unknown liabil-
ity could emerge if evaluations show a particular 
risk to a subpopulation.

•	Disconnect between state and federal regulations. 
Although the TSCA Amendments attempted to 
address pre-emption issues, the new law could also 
present more confusion on what and when states 
can regulate. This area may become especially com-
plicated if certain states (e.g., California already has 
an active Department of Toxic Substances Control) 
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intended to foreclose equitable relief”; therefore, the court 
found that it lacked equity jurisdiction to hear the claim.11

Although the court found there was not equity juris-
diction, it nonetheless determined that plaintiff’s preemp-
tion claims would otherwise fail.12 Indicating that partici-
pation in the auction is not required to receive ZECs, the 
court stressed that not only is the use of ZECs by the gen-
erators a business decision, not a state mandate, but the 
program itself does not attempt to set prices of electricity 
in the state auction and the effect the program has on 
pricing does not make it so.13 The court further indicated 
that the state program falls in line with the FERC’s policy 
objectives “of [having] an efficient energy market, [as] it 
encourages through financial incentives the productive 
of certain energy.”14 Therefore, there was no evidence to 
support a finding that the New York ZEC program was 
federally preempted.15

Next, the court determined plaintiffs lacked a cause 
of action under the dormant Commerce Clause. To gain 
protection under the dormant Commerce Clause, “the 
interest sought to be protected must be at least arguably 
within the zone of interests to be protected by the dor-
mant Commerce Clause,” which here it was not.16 Fur-
ther, even if the plaintiffs had a cause of action under the 
dormant Commerce Clause, this claim would fail as New 
York is participating in the market, not regulating.17

Conclusion 
The Southern District of New York upheld the va-

lidity of the ZEC program and granted the defendant’s 
motion to dismiss as the plaintiffs did not have the right 
to raise the preemption claims under equity jurisdiction, 
and nonetheless the program was neither field nor con-
flict preempted and did not violate the dormant Com-
merce Clause.18

Suzanne Foote 
Albany Law School ‘19

Recent Decisions

Coalition for Competitive Elec. v. Zibelman, 
272 F. Supp. 3d 554 (S.D.N.Y. 2017)

Facts
As a tool to combat climate change, New York has 

initiated programs aimed at decreasing carbon dioxide 
emissions, including the Clean Energy Standards (CES), 
the Renewable Energy Credits (RECs) and Zero-Emis-
sions Credits (ZECs) programs.1 Electricity generators 
harnessing renewable sources are awarded a REC for 
each megawatt-hour of electricity produced, which is 
then purchased by New York State Energy Research and 
Development Authority (NYSERDA), subsidizing the 
cost of production.2 Through the ZEC program, eligible 
nuclear generators are awarded “a credit for the zero-
emissions attributes of one megawatt-hour of electricity 
production.”3 Nuclear generators may receive ZECs if 
they have “historically contributed to the resource mix of 
clean energy consumed by New York retail customers” 
and make a showing of “public necessity.”4 NYSERDA 
then purchases the ZECs from generators and retail sup-
pliers purchase ZECs from NYSERDA “in an amount 
proportional to their customer’s share of the total en-
ergy consumed.”5 Coalition for Competitive Electricity, 
a group of electricity generators that are not eligible to 
receive this credit, challenge the constitutionality of the 
credit system administered by the New York Public Ser-
vice Commission.6

Procedural History
The case was heard by the Southern District of New 

York on a Federal Rules of Civil Procedure 12(b)(6) mo-
tion to dismiss.7

Issue 
Whether New York’s ZEC program is unconstitution-

al as it is preempted under the Federal Power Act (FPA) 
and further violates the dormant commerce clause.8 

Rationale 
For the court to hear cases under the doctrine of pre-

emption, a federal statute must create a private right of 
action or the court must determine that there is equity 
jurisdiction over the claim.9 The Southern District found 
that the first requirement of Armstrong v. Exceptional Child 
Care Ctr., Inc. was satisfied as “the FPA precludes private 
enforcement except as provided by [the Public Utility 
Regulatory Policies Act]” (PURPA) while the second—“a 
judicially unadministrable standard”—was not satis-
fied.10 Yet, “the limited private right of action provided 
by PURPA is by itself sufficient to establish that Congress 

Recent Decisions and Legislation in Environmental Law
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brought by Constitution.9 While the court has jurisdiction 
in challenges of decisions made by federal agencies, this 
does not extend to where the challenger alleges that the 
agency failed to act, as Constitution does here.10 In these 
cases, the United States Court of Appeals for the Federal 
Circuit has original and exclusive jurisdiction, and there-
fore this claim was improperly brought before the Second 
Circuit.11 

As to Constitution’s second argument challenging the 
merits of the NYDEC decision, the Second Circuit found 
that the NYSDEC was within its power denying the ap-
plication as the state agency has the power to “veto[] an 
energy pipeline that has secured approval from a host of 
other federal and state agencies.”12 By deferring to the 
agency, the Second Circuit found that there was sufficient 
evidence to provide “rational support for the choice made 
by the agency.”13 Where, as here, there has been a denial 
of a permit application “where [the agency] has already 
determined that additional information is needed, and 
the applicant refuses to supply it,” no less deference is 
needed.14 While “an agency’s decision may be found ‘ar-
bitrary and capricious’ for ‘issuing a permit with insuffi-
cient information,’” denying a permit for the same reason 
may not.15

Conclusion 

The Second Circuit dismissed the timeliness chal-
lenge for lack of jurisdiction, as it had not been properly 
brought to the court, and denied the merits challenge to 
the denial of the permit application as it was not arbitrary 
and capricious.16 

Suzanne Foote 
Albany Law School ‘19

12.	 Id. at 567.

13.	 Id. at 570. 

14.	 Id. at 577.

15.	 Id. at 581.

16.	 Id. at 583.
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Constitution Pipeline Co. v. N.Y. State  
Dep’t of Envtl. Conservation, 868 F.3d 87  
(2d Cir. 2017)

Facts

Constitution Pipeline Company, LLC (“Constitution”) 
seeks to construct a 121-mile pipeline through Pennsylva-
nia and New York.1 The Federal Energy Regulatory Com-
mission (FERC) prepared an environmental impact state-
ment for the project and requested that Constitution sub-
mit a feasibility study explaining the method the compa-
ny would use to install the pipeline across waterbodies.2 
Through this study Constitution determined that only 13 
of the 251 waterbodies would be crossed with trenchless 
method, by considering only those waterbodies which 
were designated as high quality or sensitive, streams over 
30-feet wide, and available finances.3 In New York State, 
the preferred crossing method is the trenchless crossing 
method, specifically horizontal directional drilling. Since 
Constitution only used this method for 13 of the water 
bodies, New York State Department of Environmental 
Conservation (DEC) requested that a more in-depth 
analysis be completed, which Constitution failed to do.4 
Having failed to further analyze these streams and give a 
detailed blasting plan for the waterbody crossings in New 
York, the application “failed to provide sufficient infor-
mation” and was thus denied the permit.5

Procedural History

This matter involves review of a DEC decision. As 
provided through the Natural Gas Act, the United States 
Court of Appeals for the circuit where the decision was 
made has original and exclusive jurisdiction to review the 
decision of the federal agency.6 

Issue

Whether NYSDEC failed to render a final decision 
within a reasonable time, resulting in a waiver of the per-
mit application,7 and whether as Constitution argues the 
permit denial was arbitrary, capricious, and ultra vires 
and therefore NYSDEC should be required to issue the 
permit.8 

Rationale

The Second Circuit found that the court lacked 
subject matter jurisdiction regarding the first challenge 
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including those prescribed by the Environmental Protec-
tion Agency.10 Therefore, the determinations were not 
arbitrary or capricious as the Department was legally 
allowed to rely on the sources it used to make its determi-
nations.11

Conclusion

The court disagreed with the petitioner’s claims, 
holding that the DOH took the proper requisite “hard 
look” at the potential risk posed by soil-based lead con-
tamination and potential lead dust migration.12

Rebecca Wager 
Albany Law School ‘19

In re Friends of P.S. 163, Inc. v. Jewish Home 
Lifecare, 30 N.Y.3d 416 (2017)

Facts

Applicant Jewish Home Lifecare (JHL) sought to 
construct a 414-bed nursing home in New York City.1 In 
connection with this application, JHL submitted to New 
York Department of Health the required Environmental 
Assessment Statement, triggering SEQRA review.2 DOH 
assumed SEQRA lead agency status, and prepared a draft 
environment impact statement (DEIS) that “analyzed, 
among other environmental matters, the potential impact 
on public health of exposure to hazardous materials . . . 
as well as the effects of construction noise.”3 Seeking to 
annul the DEIS, petitioners, an organization of parents of 
public school students, brought an Article 78 proceeding 
alleging that the DOH had “relied on flawed assessment 
methodology and failed to adequately mitigate the envi-
ronmental dangers associated with construction.”4 Peti-
tioners expressed concern over the presence of soil-based 
lead and potential lead dust migration, and claimed that 
the “DOH’s soil-sample evidence was insufficient and 
resulted in unsupported conclusions about the risk posed 
by lead at the construction site.”5

Procedural History

The Supreme Court, New York County, remitted the 
matter to DOH for preparation of an amended Final Envi-
ronmental Impact Statement (FEIS) to reconsider findings 
on issues of noise and hazardous materials. The Supreme 
Court, Appellate Division, reversed and petitioners ap-
pealed.6

Issue

Whether the DOH complied with its SEQRA assess-
ment responsibilities to protect public health and safety 
in the application process for construction of the nursing 
home facility. 

Rationale

In reviewing the Department’s assessments of the 
DEIS, the court gave deference to DOH as “it is not the 
role of the courts to weigh the desirability of any action or 
choose among alternatives” but only to determine wheth-
er the agency took “a hard look” at the environmental 
concerns thus satisfying the requirements of SEQRA.7 
Looking at the ways in which DOH collected information, 
the standards followed, and the sources on which DOH 
relied, the court found that the Department had taken the 
requisite “hard look,” satisfying SEQRA.8

Finding that the DOH assessments contained in the 
DEIS and the SEQRA process were reasonable, the court 
noted that the Department had “taken and analyzed [the 
soil samples] according to a technically sound methodol-
ogy [completed] by expert consultants.”9 It determined 
that the DOH had followed state and federal standards, 

Global Companies LLC v. New York State 
Department of Environmental Conservation, 
64 N.Y.S.3d 133, 2017 N.Y. Slip Op. 07495

Facts

Petitioner Global Companies, LLC maintains a 63-
acre petroleum storage and transfer facility in the City of 
Albany, for which petitioner had submitted an applica-
tion to respondent, the New York State Department of 
Environmental Conservation (DEC), in June 2013.1 This 
application requested modification of petitioner’s permit 
under Title V of the Clean Air Act and sought to expand 
crude oil storage capabilities.2 In November 2013, DEC 
issued a notice of complete application (NOCA), inform-
ing the petitioner that a technical review had commenced 
and that an 18-month period for public comment was 
required regarding petitioner’s application.3 DEC ren-
dered a negative declaration after a review of the applica-
tion under the State Environmental Quality Review Act 
(SEQRA).4 

In April 2014 the Environmental Protection Agency 
(EPA) submitted a letter to DEC questioning the peti-
tioner’s calculation of the project’s emission potential of 
volatile organic compounds.5 In June 2014, respondents 
Charlene Benton (president of the Ezra Prentice Home 
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The appellate division ruled that the supreme court 
erred in granting mandamus relief by directing DEC to 
act on the permit application within 60 days.17 The su-
preme court erred in its ruling regarding this matter be-
cause DEC was authorized to rescind the NOCA and the 
rescission of the NOCA was both timely and rationally 
based.18

The appellate division ruled that the rescission of the 
NOCA and the intent to rescind the negative declaration 
were timely. First, the NOCA rescission was issued on 
the last day of the deadline, and was therefore timely.19 
Further, because the DEC rescinded the NOCA within 
the lawful requirement, the notice of intent to rescind the 
negative declaration was also timely because there had 
been no final decision on the permit modification and the 
18-month deadline for public commenting period had 
run.20 

Conclusion 
The appellate division ruled that the trial court acted 

within its discretion in granting intervenor status to the 
Benton proceeding and consolidating the action with 
the Benton proceeding. However, the trial court erred in 
granting mandamus relief by directing DEC to act on the 
permit application within 60 days because the DEC acted 
within its discretion in revoking the NOCA. The revoca-
tion of the NOCA was within DEC’s discretion because 
the revocation was made in a timely manner. 

Jennifer Wlodarczyk 
Albany Law School ‘19

Tenants Association) and several environmental groups 
(collectively Benton proceeding), filed a combined CPLR 
article 78 proceeding seeking a judgment declaring that 
the issuance of a negative declaration under SEQRA was 
unlawful and to annul the negative declaration.6 The 
Benton proceeding was commenced after DEC notified 
petitioner that it was rescinding the NOCA and intended 
to rescind the negative SEQRA declaration.7

Procedural History 

Petitioner filed an Article 78 proceeding and action 
for declaratory judgment against the DEC and various 
DEC representatives seeking a judgment: (1) compelling 
DEC to make a final decision on its permit application, (2) 
annulling DEC’s rescission of the NOCA and compelling 
DEC to complete its review of the permit application, (3) 
that DEC failed to act in a timely manner and could not 
rescind the negative SEQRA declaration, and (4) compel-
ling DEC to issue an amended negative SEQRA declara-
tion.8 

DEC sought dismissal of the cause of action.9 There-
after, the Benton proceeding moved to intervene and 
consolidate the two Article 78 proceedings.10 DEC re-
spondents cross-moved to join the matter with the Benton 
proceeding.11

After oral arguments, the supreme court granted the 
Benton respondents’ motion for permissive intervention, 
remanded the matter to DEC and directed it to render a 
decision on the permit application within 60 days, and 
dismissed petitioner’s third and fourth causes of action 
on ripeness grounds.12 

Petitioner and respondents appealed. 

Issue

Whether the supreme court (1) properly granted 
intervenor status to the Benton respondents and appro-
priately joined the two actions; (2) may direct DEC to act 
on the permit application within 60 days; and (3) whether 
DEC’s rescission of the negative declaration under SE-
QRA was timely. 

Rationale 

The appellate division ruled that the supreme court 
properly granted intervenor status to the Benton respon-
dents and joined the two actions.13 The trial court permits 
an intervention “when the person’s claim or defense and 
the main action have a common question of law or fact.”14 
In this case, the relief requested in the Benton proceed-
ing’s Article 78 action challenges the same permit applica-
tion raised in the Article 78 proceeding between Global 
Companies, LLC, and DEC.15 Additionally, the Benton 
proceeding’s Article 78 action has established common 
questions of law and fact and a “direct and substantial 
interest in the outcome of the proceeding” as the second 
Article 78 action.16

Endnotes
1.	 Global Companies LLC v. New York State Department of Environmental 

Conservation, 155 A.D.3d 93, 135 (2017). 

2.	 Global Companies LLC, 155 A.D.3d at 135. 

3.	 Id.
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commerce.10  For displacement to occur, “the existence 
of laws generally applicable to the question is not suffi-
cient; the applicability of displacement is an issue-specific 
inquiry.”11  Thus the Court determined that this reasoning 
was not persuasive.

The third argument centered on the fact that the well-
pleaded complaint rule does bar removal of actions.12  
The Court determined that even though the Plaintiffs’ 
nuisance claim was a state law claim, because it depends 
on a global complex of cause and effect and involves the 
entire planet, it is a well-pleaded federal law claim and 
federal jurisdiction is proper.13

Conclusion
The District Court for the Northern District of Califor-

nia denied the Plaintiff’s motion to remand, asserting that 
the claim “necessarily involves the relationship between 
the United States and all other Nations.  It demands to 
be governed by as universal a rule of apportioning re-
sponsibility as is available.  This order does not address 
whether (or not) plaintiffs have stated claims for relief.  
But plaintiffs’ claims, if any, are governed by federal com-
mon law.”14

Linnea E. Riegel 
Albany Law School ‘18

People v. BP P.LC., Case 3;16-cv-06012 WHA 
(N.D. Cal. 2018)

Facts

Oakland and San Francisco (“Plaintiffs”) brought a 
global warming nuisance action against BP P.L.C., Chev-
ron Corporation, ConocoPhillips Company, Exxon Mobil 
Corporation, and Royal Dutch Shell plc (“Defendants”),1 
who are all considered large producers of fossil fuels.  
Plaintiffs alleged that “the combustion (by others) of 
fossil fuels produced by defendants has increased atmo-
spheric levels of carbon dioxide and, as a result, raised 
global temperatures and melted glaciers to cause a rise in 
sea levels, and thus caused flooding in Oakland and San 
Francisco.”2  

Procedural History
Defendants removed the action and the Plaintiffs 

moved to remand the action to state court.

Issue
Whether the Plaintiffs’ claim that Defendants are vio-

lating state nuisance law is a federal question that can be 
heard by the federal courts.

Rationale
In Am Elec. Power Co., Inc. v. Connecticut, 564 U.S. 410, 

421 (2011), the Supreme Court determined that environ-
mental protection is an area within the power of the na-
tional legislature and, if needed, actions can be brought to 
federal courts.3  The Court did not make a determination 
on the relevant state law claim, but held that a federal 
Act will necessarily preempt a state law claim.4  Further, 
in Native Village of Kivalina v. ExxonMobil Corp., 696 F.3d 
849 (9th Cir. 2012), the Court held that the Clean Air Act 
“displaced any federal common law nuisances claims for 
damages caused by global warning.”5

Here, the Plaintiffs raised three arguments to avoid 
federal common law.  The first was that contrary to previ-
ous case law, their nuisance claims were brought against 
the sellers of the product, rather than the dischargers of 
the pollutants.6  The Court found the argument unpersua-
sive, stating that “the transboundary problem of global 
warming raises exactly the sort of federal interests that 
necessitate a uniform solution” regardless of whether the 
pollutant comes from a seller or a discharger.7 

The second argument was that even if their claims 
are grounded in interstate pollution, the Clean Air Act 
displaces other federal common law claims.8  The Plain-
tiffs argued that since the Clean Air Act displaces federal 
common law, the state law is then available because the 
statute does not preempt it.9  However, the two cases that 
Plaintiffs relied on, AEP and Kivalina, did not recognize 
the displacement issue as it was raised in this case.  The 
issue in AEP and Kivalina involved emitters, and here the 
issue revolve around the flow of fossil fuels into interstate 

Endnotes
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In re Green Earth Farms Rockland, LLC v. 
Town of Haverstraw Planning Board, 60 
N.Y.S.3d 381 (App. Div. 2017)

Facts

In 2004, the developer, Davies Farm, LLC, applied 
to the Town of Haverstraw Planning Board (hereinafter 
the Planning Board) for site plan approval and a zoning 
amendment in order to residentially and commercially 
develop a 53.3-acre parcel, located in the towns of Haver-
straw and Ramapo.1 In 2005, a draft environmental im-
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ply with the requirements of SEQRA in its determination 
that a second SEIS was not required after the alteration 
in the site plan.16 In evaluating whether the agency met 
the requirements of SEQRA the court looks to “whether 
the agency identified the relevant areas of environmental 
concern, took a hard look at them, and made a reasoned 
elaboration of the basis for the determination.”17 Here, 
the court determined that the alterations made to the 
development plan following the original SEIS resulted 
in the Planning Board failing to take the requisite “hard 
look” at the environmental consequences of the action.18

Conclusion 

The Supreme Court, Appellate Division, determined 
that the Planning Board failed to comply with the require-
ments of SEQRA when it determined that the second SEIS 
was not necessary.

Christina Wlodarczyk 
Albany Law School ‘19

pact statement was requested, after which Davies Farm, 
LLC changed the development plan and eliminated the 
proposed residential development.2 In 2009, the Planning 
Board accepted the Supplemental Environmental Impact 
Statement (hereinafter SEIS), which was requested as a re-
sponse to the adjusted proposed development plan.3 The 
board “adopted a findings statement certifying that the 
approved supplemental proposed development plan min-
imized or avoided adverse environmental impacts to the 
maximum extent practicable.”4 After the initial adoption, 
the proposed Ramapo commercial development plan was 
changed to include a deli/coffee shop with gas pumps in 
the Town of Ramapo, as well as a convenience store with 
16 gas pumps.5 The Planning Board determined that an 
additional SEIS was not required and granted final site 
approval.6 

Procedural History 

The petitioners brought this Article 78 proceeding 
against the Planning Board, Mt. Ivy Partners, Inc., and the 
Town of Haverstraw Building Department.7 The petition 
sought a review of the Planning Board’s determination 
that a second SEIS was not necessary.8 Supreme Court, 
Rockland County, granted the petition, annulled the sight 
plan approval, and remitted the matter to the Planning 
Board for the purpose of performing a second SEIS.9 The 
second SEIS would be limited to “examining whether 
there was significant adverse environmental impacts aris-
ing from the proposed construction of the gas station.”10 
The respondents appealed this granting.11

Issue 

The first issue was whether each petitioner, individu-
ally, had standing to bring the action.12 The second issue, 
regarding the approval of the site plan, is whether the 
Planning Board failed to comply with the substantive 
requirements of the State Environmental Quality Review 
Act (hereinafter SEQRA) in determining that a second 
SEIS was not required prior to the site plan’s approval.13

Rationale 

In order “to establish standing under SEQRA a peti-
tioner must show (1) an environmental injury that is in 
some way different from that of the public at large, and 
(2) that the alleged injury falls within the zone of inter-
ests sought to be protected or promoted by SEQRA.”14 
The court held that owners of neighboring properties to 
a proposed development might have standing based on 
proximity to the development project, and the lower court 
properly inferred an injury in fact to those petitioners lo-
cated within 500 feet.15 However, the court held that the 
petitioner whose home was located more than 2,000 feet 
from the development project did not establish an injury 
different from the public at large and therefore lacked 
standing. 

Further, the court determined that the Supreme Court 
had properly held that the Planning Board failed to com-

Endnotes
1.	 In re Green Earth Farms Rockland, LLC v. Town of Haverstraw 

Planning Board, 60 N.Y.S.3d 381, 383 (App. Div. 2017).

2.	 Id. at 384. 

3.	 Id. 

4.	 Id.

5.	 Id. 

6.	 Id. 

7.	 Id.

8.	 Id. 

9.	 Id. 

10.	 Id.

11.	 Id.

12.	 Id. at 385.

13.	 Id. at 386.

14.	 Id.

15.	 Id. at 385.

16.	 Id. at 386.

17.	 Id. (quoting Matter of Chinese Staff & Workers’ Assn. v. Burden, 19 
N.Y.3d 922, 924 (2012)).

18.	 Green Earth Farms Rockland, LLC, 60 N.Y.S.3d at 387.

Shapiro v. Planning Bd. of Town  
of Ramapo, 155 A.D.3d 741, 65 N.Y.S.3d 54 
(App. Div. 2017)

Facts

On March 22, 2013, the Planning Board of the Town 
of Ramapo (“Planning Board”) granted three applica-
tions for Scenic Development, LLC (“Scenic”) for final 
subdivision and site plan approval of three housing de-
velopment projects.1  However, Scenic’s project would 
delineate a wetland and required jurisdictional deter-
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ing contentions regarding the final subdivision and site 
plan approval did not need to be “addressed in light of 
this determination or are without merit.”16

Maxwell Radley 
Albany Law School ‘18

mination from the United States Army Corps of Engi-
neers (ACE).2  Through its review, the Planning Board 
believed that it received jurisdictional determination in 
letters from ACE on February 1, 2007 and in January and 
November of 2011, which stated that it had reviewed 
Scenic’s development plans.3  These letters, however, ad-
dressed the original 139-home proposal,4 and not Scenic’s 
amended plan to build 497-units.5  In addition, the let-
ters from ACE did not indicate that ACE had reached a 
jurisdictional determination regarding Scenic’s proposed 
projects.6  Prior to the initiation of this suit, the Planning 
Board received determination from the New York State 
Department of Environmental Conservation, indicating 
that the letters received are not sufficient to constitute a 
jurisdictional determination.7

Procedural History

Petitioners appealed from the trial court’s ruling in a 
CPLR article 78 regarding the final subdivision and site 
plan approvals made by the Planning Board of the Town 
of Ramapo and whether a Supplemental Environmental 
Impact Statement (SEIS) was needed.8 

Issue

Whether an SEIS was needed in order to effectively 
approve the final subdivision and site plan approvals. 

Rationale

The court established that a lead agency’s determi-
nation as to whether a SEIS is required is discretionary 
and may require an SEIS “limited to the specific signifi-
cant adverse environmental impacts not addressed or 
inadequately addressed in the EIS.”9  The SEIS may be 
required when there are “(a) changes proposed for the 
project; (b) newly discovered information; or (c) a change 
in circumstances related to the project” that were not suf-
ficiently included in the EIS.10  

In the present instance, the Planning Board’s reliance 
on the letters from ACE as a jurisdictional determination 
was unsound because the letters themselves stated that 
they did not constitute a jurisdictional determination.11  
Moreover, ACE had only reviewed the initial 139-home 
plan, and not the 497-unit plan, and so further deter-
mination by ACE was required.12  Since the amended 
proposal was not reviewed by ACE, the Planning Board’s 
reliance on the letters from ACE as a jurisdictional de-
termination was unreasonable and irrational.13  Thus, 
the reliance on the letters did not equal a hard look at 
the environmental concerns identified nor did it equal a 
reasonable elaboration for the Planning Board’s determi-
nation.14

Conclusion

The court remitted the matter to Planning Board and 
ordered it to prepare an SEIS regarding the presence of 
wetlands on the subject property and the amended proj-
ect plans.15  Additionally, the court held that the remain-
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Sierra Club v. Martens, 2018 WL 343744 
(2018)

Facts 

In 1963, Trans Canada Ravenswood, LLC (Raven-
swood) began operating a thermoelectric generating sta-
tion which required a withdrawal of 1.5 billion gallons of 
water per day to operate.1 Under the Federal Clean Water 
Act, the New York State Department of Environmental 
Conservation (DEC) regulated Ravenswood’s operation.2 
In 2005, Ravenswood implemented water withdrawal 
technology that reduced the environmental consequences 
of fish loss from 83,000 to 25,000 fish and 220 million to 
150 million fish eggs.3 In 2011, the New York State Legis-
lature amended § 15 of the Environmental Conservation 
Law (ECL) by enacting the Water Resource Protection 
Act (WRPA), requiring that all commercial and industrial 
operations that withdraw more than 100,000 gallons of 
water per day obtain a permit.4 The WRPA also granted 
the DEC the discretionary authority to issue initial per-
mits prior to the acts effective date. The DEC granted 
Ravenswood an initial permit to withdraw 1.5 billion gal-
lons of water per day, determining that the permit did not 
fall under the State Environmental Quality Review Act 
(SEQRA).5 

Procedural History 

The petitioners appealed from a 2014 Supreme Court 
judgement that affirmed the granting of an initial permit 
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mental Impact Statement (EIS), which analyzed the envi-
ronmental impacts of the decision to base the F-35s at the 
station.2 The final EIS was released in August 2013 and 
covered many different areas of environmental concern, 
“includ[ing] the construction of new hangar facilities, 
effects on traffic, noise from aircraft operations, contami-
nation of the atmosphere and the soil, automobile traffic, 
and a host of other potential impacts.”3

Procedural History

This matter appealed a decision of the United States 
District Court for the District of Vermont4 deciding in fa-
vor of the Secretary on a motion for summary judgment, 
following a jurisdictional opinion by the Supreme Court 
of Vermont.5

Issue 

Plaintiffs-Appellants, citizens of the South Burling-
ton area, alleged that the Secretary “failed to apprise the 
public of information she necessarily considered when 
reaching her determination,” specifically the cost savings 
of basing the F-35s at the station as compared to other 
possible locations.6 Additionally, Plaintiffs-Appellants al-
leged that the EIS failed to consider state and local land-
use laws, specifically Vermont Act 250 (Vt. Stat. Ann., 
tit. 10 §§ 6001-6111) and the Comprehensive Plan for the 
City of South Burlington.7

Rationale 

First, the court determined that the Secretary fully 
evaluated those factors that NEPA requires in the EIS. 
Examining circuit precedent, the court concluded that 
NEPA’s scope is limited and “does not require the agency 
to assess every impact or effect of its proposed action, 
but only the impact or effect on the environment.”8 
Therefore, the Secretary complied with the requirements 
of NEPA and did not need to disclose the cost-benefit 
analysis that occurred or the financial savings of the bas-
ing decision within the EIS because this was not an envi-
ronmental impact.9 

Second, the court looked to the jurisdictional deci-
sion rendered by the Supreme Court of Vermont which 
determined that the state permitting requirement under 
Act 250 was preempted by federal law and the develop-
ment was not for the required “state purpose.”10 There-
fore, “[b]ecause Act 250’s requirements [were] preempted 
by federal law and do not apply to development under-
taken for a federal purpose, the EIS was not required to 
address Act 250’s noise standards.” Additionally, because 
the local land-use controls contained in the Compre-
hensive Plan were likewise preempted, the EIS was not 
required to analyze these, although the effects on these 
areas were considered in the EIS.11

Conclusion 

The Court of Appeals for the Second Circuit affirmed 
the decision of the District of Vermont, holding that the 

to Ravenswood under the discretionary authority granted 
to the DEC by the WRPA.6 

Issue 

Whether the DEC failed to properly classify Raven-
swood application under SEQRA requirements.

Rationale 

Prior to the effective date of the WRPA, ECL § 15 
granted the DEC the authority to grant or deny a permit 
by reviewing two statutory factors: (1) whether the pro-
posed withdrawal would not result in any adverse impact 
on the quantity or quality of the water source, and (2) 
whether the withdrawal would incorporate economically 
and environmentally sound measures.7 SEQRA requires 
the consideration of environmental factors in all actions 
when issuing permits. The SEQRA grants the discretion-
ary authority to the DEC to classify environmental ac-
tions under two types: (1) an action is likely to have a 
[significant] adverse impact on the environment, and (2) 
an action is not likely to have a significant impact on the 
environment.8 However, the discretionary authority of 
the DEC prior to following the WRPA still falls under the 
standards of ECL § 15.9 

Conclusion
The court granted the petition, holding that the DEC 

failed to follow standards originally established by the 
ECL § 15 prior to the effective date of the WRPA. 

Kristopher Wilson 
Albany Law School ‘20
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Zbitnoff v. James, 708 F. App’x 25 
(2d Cir. 2017)

Facts

The Air Force seeks to deploy newly manufactured 
F-35A Lighting II (F-35) fighter jets to Air Force bases 
across the country. The Air Force chose the Burlington 
Air National Guard station (“the station”) as one site for 
these jets.1 As required by the National Environmental 
Policy Act (NEPA), the Air Force completed an Environ-
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EIS completed by the Secretary of the Air Force was ade-
quate and did not need to consider the non-environmen-
tal impacts of the Secretary’s basing decision or the state 
or local laws that may be relevant. 

Suzanne Foote 
Albany Law School ‘19
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Legislative Office Building
Room 846-A
Albany, NY 12247
kasow@nysenate.gov

ENVIRONMENTAL & ENERGY  
LAW SECTION

VISIT US ONLINE AT
www.nysba.org/ 
Environmental

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

mailto:jKhealy@bryancave.com
mailto:dfreeman@gibbonslaw.com
mailto:areichhart@nixonpeabody.com
mailto:kasow@nysenate.gov


NYSBA  The New York Environmental Lawyer  |  Spring/Summer 2018  |  Vol. 38  |   No. 1        	 99    

John L. Parker
157 Stone Meadow Road
South Salem, NY 10590
parkerjl@me.com

Membership
Robert Alan Stout Jr.
Whiteman Osterman & Hanna LLP
1 Commerce Plaza
Albany, NY 12260
rstout@woh.com

Frank Piccininni
Sterling Environmental Services
135 Crossways Park Dr Fl 3
Woodbury, NY 11797-2008
fpiccininni@sterlingrisk.com

Mining and Oil & Gas Exploration
Alita J. Giuda
Couch White, LLP
540 Broadway, 7th Floor
Albany, NY 12207
agiuda@couchwhite.com

Laura L. Mona
Phillips Lytle LLP
Omni Plaza
30 South Pearl Street
Albany, NY 12207
lmona@phillipslytle.com

Adam J. Schultz
Couch White LLP
540 Broadway, Box 222222
Albany, NY 12201
aschultz@couchwhite.com

Pesticides
Mackenzie Spring Schoomaker
Beveridge & Diamond PC
477 Madison Avenue, 15th Floor
New York, NY 10022-5835
mschoomaker@bdlaw.com

Telisport W. Putsavage
Putsalvage PLLC 
17 Elk Street, 5th Floor 
Albany, NY 12207 
putsavage@environmentallaw.us

Petroleum Spills
Douglas H. Zamelis
Law Office of Douglas H. Zamelis
7629A State Highway 80
Cooperstown, NY 13326-3315
dzamelis@windstream.net

Gary S. Bowitch
Bowitch & Coffey LLC
17 Elk Street
Albany, NY 12207
bowitch@bcalbany.com

Wendy A. Marsh
Hancock Estabrook, LLP
100 Madison Street, Suite 1500
Syracuse, NY 13202-2791
wmarsh@hancocklaw.com

Melissa M. Valle
Knauf Shaw LLP
1400 Crossroads Building
2 State Street
Rochester, NY 14614
mslaughter@nyenvlaw.com

Social Media and Electronic  
Communications
Meaghan A. Colligan
Knauf Shaw LLP
1400 Crossroads Building
2 State Street
Rochester, NY 14614
mcolligan@nyenvlaw.com

Solid Waste
Michael S. Bogin 
Sive Paget & Riesel PC
560 Lexington Avenue, 15th Floor 
New York, NY 10022 
mbogin@sprlaw.com

Steven C. Russo 
Greenberg Traurig LLP 
200 Park Avenue
New York, NY 10166
russos@gtlaw.com

Toxic Torts
Daniel Mark Krainin
Beveridge & Diamond PC
477 Madison Avenue, 15th Floor
New York, NY 10022-5417
dkrainin@bdlaw.com

Cheryl P. Vollweiler
Traub Lieberman Staus 
& Shrewsberry LLP
Mid-westchester Executive Park
7 Skyline Drive
Hawthorne, NY 10532
cvollweiler@traublieberman.com

Water Quality
George A. Rodenhausen
Rodenhausen Chale LLP
20 Spring Brook Park
Rhinebeck, NY 12572-1194
grodenhausen@rodenhausenchale.com

Philip H. Dixon
Whiteman Osterman & Hanna LLP
One Commerce Plaza
Albany, NY 12260
pdixon@woh.com

Melody Westfall
Scalfone Law PLLC
247 West Fayette Street, Suite 203
Syracuse, NY 13207-1645
scalfone@scalfonelaw.com

To update your information, 
please contact the  

Member Resource Center at 
1-800-562-2452.

CasePrepPlus
NEW YORK STATE BAR ASSOCIATION

Save time while keeping 
up to date on the most 
significant New York 
appellate decisions
An exclusive member benefit, the 
CasePrepPlus service summarizes recent  
and significant New York appellate cases 
and is available for free to all NYSBA 
members. It includes weekly emails 
linked to featured cases, as well as digital 
archives of each week’s summaries. 

To access CasePrepPlus,  
visit www.nysba.org/caseprepplus.
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Emerson Resort & Spa 
Mt. Tremper, NY | October 19-21, 2018

This Fall’s event will be held Oct. 
19-21, 2018 in the picturesque Catskill 
Mountains. We’ll be convening at the 
Emerson Resort & Spa in Mt. Tremper, 
NY (just a few minutes north of Wood-
stock on the roaring Esopus Creek). 
While the program will focus on water 
issues, emerging contaminants and 
toxic torts, there’ll be something inter-
esting and useful for every practitio-
ner. 

On Friday, we’ll start with a dia-
logue on the legal and policy frame-
work for the current Administration’s 
repeal of the Clean Water Rule and 
proposal to re-codify the regulatory 
text that existed prior to the 2015 rule 
defining “waters of the United States” 
or WOTUS. The panel will discuss the 
status of the definition of WOTUS and 
EPA’s legal rationale and process for 
repeal. Panelists will provide different 
perspectives on the repeal of the Clean 
Water Rule and discuss the implica-
tions of WOTUS for the environment 
and the economy. 

The next panel will then attempt 
to “weed out” the ethical and environ-
mental issues in the budding cannabis 
industry by exploring issues regarding 
organic cultivation, pesticide use, and 
the new/anticipated imposition of re-
strictions on water and energy use. The 
panel will also discuss ethical issues in 
states with medical programs (includ-
ing New York) and the latest study on 
legalizing adult use in New York.  

Our interactive cocktail hour will 
be followed by a dynamic dinner 
discussion by Ramsay Adams, the 
Founder and Executive Director of 
Catskill Mountainkeeper.   

On Saturday, our morning panel 
will focus on the legal underpinnings 
of New York City’s multi-faceted 
program for acquisitions of lands and 
easements to protect its water supply 
that serves more than nine million 
people, the delicate balance between 
the city’s watershed protection goals 
and community interests in economic 
development, the role of environmen-
tal stakeholders, and developments in 
the program since it was initiated in 
1997 to address flooding events and 
changing demographics. 

This will be followed by a multi-
disciplinary panel discussion on legal, 
regulatory and toxicological issues 
relating to contamination of water sup-
plies by emerging contaminants such 
as PFAS and 1,4-dioxane. 

Organized afternoon events will 
include a reservoir biking tour, hiking 
in the Catskills, and other tours.  

Our Sunday morning panel will 
explore the latest developments from 
toxic tort litigation involving PFAS, 
1,4-dioxane, MTBE and more in New 
York State and beyond. 

More information on speakers, 
panels and extracurriculars (hiking, 
biking, reservoir visits, etc.) will be 
posted soon on Communities, our 
website (http://www.nysba.org/EN-
VIFA18/) plus on EELS social media.  

The Emerson Resort and Spa is a 
hidden treasure located on the Esopus 
Creek. Designed with the splendor of 
the Catskill Mountains and Hudson 
Valley in mind, open spaces and over-
sized windows expose stunning views 
and bring the beauty of the outside in. 

Enjoy spacious accommodations in 
the contemporary inn or Adirondack-
style lodge. The hotel is known for 
its acclaimed spa with 10 treatment 
rooms, a fitness center, “Catskill Cre-
ative Cooking” in its Woodnotes Grille 
restaurant, shopping in the Coun-
try Stores and the not-to-be-missed 
World’s Largest Kaleidoscope. 

Hiking, biking, fishing, and 
outdoor concerts are just a few of the 
numerous nearby activities. Or, explore 
the eclectic and historical towns of 
Phoenicia, Woodstock, Kingston and 
Saugerties.

Join your colleagues for an inspiring 
Fall weekend in the Catskills!

Check back for further details: 
www.nysba.org/ENVIFA18

Highlights
Friday, Oct. 19: 
• �Our Clean Water Act / 

WOTUS Update Panel plus 
Environmental & Ethics 
Issues in the Cannabis 
Industry. 

Saturday, Oct. 20: 
• �New York Cit’s program 

for acquisition of land and 
easements; watershed 
protection issues.

• �Interdisciplinary panel on 
emerging contaminants 
(including PFAs and 
1,4-dioxane) with state and 
federal regulators.

Sunday, Oct. 21: 
• �Panel on the latest 

developments from toxic 
tort litigation involving PFAs, 
1,4-dioxane, MTBE and 
more in New York State and 
beyond.
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Above, Emerson Resort & Spa, Mt. Tremper, 
NY, in the picturesque Catskill Mountains. 
The resort is located on the Esopus Creek. 
Sign up to attend the Fall Meeting October 
19-21 at the Emerson.
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