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NYSDEC GUIDANCE DOCUMENTS 



 
 The off‐site reuse of any fill material generated in New York City in amounts greater than 10 cubic 

yards, or the off‐site reuse of limited‐use fill or restricted‐use fill generated in locations in the state 
in amounts greater than 10 cubic yards, requires notification to DEC of at least 5 days prior to 
delivery [360.13(g)(2), (3)].  The form for this pre‐notification can be found 
here:  https://www.dec.ny.gov/chemical/8821.html.  This is a one‐time project notification which 
identifies the location of generation, the location of reuse, and the type and estimated amount of fill 
material to be reused among other information.  

 

 Exempt fill, which is described in 360.12(c)(1)(ii), can be used on any site for any use.  General fill 
and restricted‐use fill, which are described in 360.13(f), can be used to level building sites so long as 
the appropriate requirements of Section 360.13 are met.  For example, restricted‐use fill can be 
used on sites where the existing site soils exhibit the criteria for either restricted‐use fill or limited‐
use fill.  Limited‐use fill can only be used to level building sites where building footprints or 
pavement will cover them.   

 

 The March 1, 2018 Enforcement Discretion Letter states in part that “Section 361‐5.4(e) requires 
that all permitted construction and demolition facilities are required to perform certain sampling on 
any fill material or residue leaving the facility for reuse. The Department will utilize its enforcement 
discretion with respect to this provision to delay the enforcement of this sampling requirement 
regardless of the timing of the permit issuance to the facility.”  The implication of this decision is 
that fill material which moves through CDDHRFs does not require analytical sampling by any party 
prior to reuse under Section 360.13 until May 3, 2019 or until new regulations are 
promulgated.  However, remaining requirements of Section 360.13, other than analytical 
requirements, continue to be applicable.  

 

 Fill material outside of New York City which exhibits no evidence of historic impacts, such as spills, or 
exhibits no visual or other indication of chemical or physical contamination (e.g., odors, sheen, etc.) 
is not subject to the requirements of Section 360.13 (§360.12(c)(1)(ii)).  

 



 
 A vehicle is exempt from waste transporter requirements in Part 364 if it is transporting a material 

which is no longer considered a waste under a BUD.  The point at which the material ceases to be 
waste varies based on the BUD.  For case‐specific BUDs, that point occurs when the material is 
received at its point of use unless otherwise specified by DEC.  For pre‐determined BUDs, the point 
is specified in regulation.  For example: 

  
‐             Some BUD materials cease being waste when they reach the location of use described in the 

BUD.  Pre‐determined BUDs of this type are located in §360.12(c)(2).  In this case, a Part 364 
authorization is required for transportation because the material remains a waste until it is 
delivered to the location of use.    

 
‐             Some BUD materials are no longer considered a waste when they meet the requirements of the 

intended reuse.  Pre‐determined BUDs of this type are located in §360.12(c)(3).  For example, 
ground granulated blast‐furnace slag which meets an industry standard is no longer considered 
a waste and therefore does not require transport under Part 364.   

 
‐             §360.13(b) describes the point at which fill material ceases to be waste.  Any fill material 

generated in New York City continues to be considered a waste until it is delivered to the site of 
reuse; therefore, a Part 364 waste transporter is required for transport.  The same is true of 
restricted‐use fill, limited‐use fill or contaminated fill generated anywhere in the state.  For 
general fill generated outside of New York City, once the material has been determined to be 
general fill in accordance with §360.13(f), the material is no longer considered a waste and does 
not require transport by a Part 364 waste transporter.   

 
‐             Similarly, any fill material generated outside of New York City which shows no evidence of 

historical impacts or any visual or other indication of chemical of physical contamination is not 
considered a waste as per 360.12(c)(1)(ii) and does not require transport by a Part 364 
transporter.  

 

 As established in 360.13(b)(3), the pre‐determined BUD for general fill generated in New York City 
does not attach until the material is delivered to the site of reuse.  Therefore, it must be transported 
by a Part 364 registered or permitted transporter.  However, general fill is a subset of C&D debris, so 
shipments of 10 cubic yards or less are exempt from Part 364 waste transporter requirements (§ 
364‐3.1(d)).  

 

 Per the DEC’s March 1, 2018 Enforcement Discretion Letter, asphalt pavement or asphalt millings of 
any size are exempt from Part 364 waste transporter requirements until May 4, 2019, unless an 
amendment to the rule is promulgated earlier. http://www.dec.ny.gov/regulations/81768.html 

 

 Material which meets the requirements of the pre‐determined BUDs found at § 360.12(c)(3)(viii), 
(ix), and (x) are exempt from Part 364 waste transporter requirements.  

 

 To qualify for the pre‐determined beneficial uses set forth in Part 360.12, the material intended for 
reuse cannot be mixed with any other material.  However, in administering the program the 
Department acknowledges that small amounts of soil or other solid wastes which are present with 
material that would otherwise meet the requirements of a beneficial use determination (BUD) (e.g., 
small amounts of soil in a truckload of asphalt pavement or concrete) do not cause the material to 



lose its BUD status; therefore, transport of these materials would not require a Part 364 waste 
transporter.  This allowance is made by DEC to avoid unnecessary rejection of BUD material due to 
small amounts of material which are unavoidably included with BUD materials as they are 
generated.  However, transportation anywhere in the state of mixed loads of C&D debris requires 
Part 364 authorization and may require waste tracking documents if the material is determined to 
be limited‐use fill, restricted use fill or contaminated fill.  DEC expects generators of BUD materials 
to make efforts to reduce the presence of soil in BUD materials.   

 

 A Part 364 waste transporter registration is not required for transport of soil or fill material 
generated outside of New York City that has been determined to be general fill or has been 
determined to not have historical, visual, or other evidence of contamination.  Please also see the 
discussion above about transportation of beneficial use materials. 

 



 If a fill material does not meet the criteria for exempt fill found at 360.12(c)(1)(ii) and does not meet 
the criteria for general fill, restricted use fill, or limited use fill found in Part 360.13, then it is 
considered contaminated fill for purposes of the Part 360 Series. 
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360.12 Beneficial Use 
Question:  Can clean concrete alone or mixed with clean soil, be used without limit on 
properties for fill? 

Response:    No.  An exemption in 363-2.1(h) allows concrete pieces, regardless of size or if 
mixed with other materials allowed in the exemption, on a private property up to 5000 cubic 
yards.  Concrete and other specific wastes generated by state or municipal highway projects can 
be disposed on highway rights-of-way or municipally owned property without volume restriction 
(363-2.1(i)).   General Fill (tested or untested) can be used in greater quantities, but this material 
cannot include any concrete.    

If concrete is crushed to produce commercial aggregate as defined in the regulation, with this 
aggregate meeting a state or municipal specification, the aggregate could be used if appropriate 
as a subbase fill. 

360.13 Special requirements for pre-determined beneficial use of fill material 
Question:  Section 360.13(b)(2) states that general fill generated outside of New York City 
ceases to be a waste once it is determined that it is general fill. My question is, how can we then 
regulate general fill in accordance with 360.13(f) Table 2? If the material is not a waste as soon 
as the general fill determination is made, why are the uses limited in Table 2?

Response: According to the definition found at 360.2(b)(121), “general fill” means fill material 
that meets criteria in subdivision 360.13(e) of this Part and 360.13(f) states that fill material can 
be beneficially used in accordance with Table 2 of 360.13(f).      

Question: The applicability of section 360.13 states that the section does not apply to: 

Fill material generated outside of New York City with no evidence of historical impacts such as 
reported spill events, or visual or other indication (odors, etc.) of chemical or physical 
contamination as identified in subparagraph 360.12(c)(1)(ii) of this Part. 

However, section 360.13(d) requires testing of material that originates from a site with industrial 
land use. If material is excavated from an industrial site and the material has no evidence of 
contamination, how can we require testing of that material under a section that does not apply to 
that material?  

Response: 360.13(a)(2) states that 360.13 does not apply to fill material generated outside of 
New York City with no evidence of historical impacts such as reported spill events, or visual or 
other indication (odors, etc.) of chemical or physical contamination as identified in subparagraph 
360.12(c)(1)(ii) of this Part.  Industrial land use constitutes an “evidence of historical impact”, 
and thus fill material generated outside of New York City from industrial sites requires testing to 
be eligible for the predetermined beneficial use categories for fill. 
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Question:  Section 360.13(d)(2)(iii) states that testing is required for material that originates 
outside of New York City if, during excavation, visual indication of chemical or physical 
contamination is discovered. To be consistent with the rest of this section should this be revised 
to say “visual or other indication (odors, etc.)”? 

Response:  Yes.

Question: What is the difference between fill material in 360.12(c)(1)(ii) – generated upstate 
with no indication of contamination – and 360.13(f) General Fill?   Are these terms 
interchangeable? 

Response: Fill Material in 360.12(c)(1)(ii) could be termed “Untested Fill Material”.   It can be 
used at any location not contravening another provision of the ECL.   General Fill, on the other 
hand, has been tested (sampled and analyzed) and shown in this manner to meet General Fill 
criteria.  Its use is prohibited on agricultural crop land and undeveloped land without a case-
specific BUD.  

Note General Fill also includes small quantities (less than 10 cubic yards per project) of soil 
generated in New York City with no indication of contamination.  These fill materials do not 
require testing, but are subject to the limitations on use for General Fill in 360.13(f). 

Question: In the definition of Fill Material in 360.2(b)(107), what is meant by “similar material” 
in “soil and similar material”? 

Response: In the context of the fill material definition, “similar material” can mean any durable, 
granular material that contributes to the function of a material as fill – meaning that it can be 
excavated, transported, placed, and compacted for construction purposes and meets an 
engineering specification for the purpose for which fill is needed (grade adjustment, structural, 
barrier, berm, etc).  No distinction is made in the definition whether the fill material is 
contaminated or uncontaminated.   “Similar material” could include particles of crushed concrete 
or other human-made material, or slag or ash. Larger, recognizable particles of rock, demolition 
debris or waste would not constitute “similar material” for purposes of this definition.  It is the 
purpose of Section 360.13 to allow contractors to further distinguish whether fill material 
contains chemical or physical contamination and based on this knowledge, to use the fill material 
appropriately. 

Question: In 360.12(c)(1)(ii), does “physical contamination” include ash, slag, concrete, brick, 
or asphalt pavement? 

Response: Yes, in addition to any other non-soil, non-rock, waste material.  Buried vegetative 
material would not constitute physical contamination for purposes of Part 360 but may be 
considered deleterious material pursuant to a construction specification for fill. 
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Question: Do references to “General Fill” in Parts 361, 363 and 364 refer also to fill material in 
360.12(c)(1(ii)? 

Response: Yes, in general where general fill is referenced, “untested” fill material is also 
intended, for example as a component of exempt landfilling in 363-2(h).   

Question: Does the prohibition on agricultural crop land use for General Fill in 360.13(f) stop 
General Fill from being used on urban community gardens? 

Response: No.  General Fill must meet Residential Public Health SCOs, and can be used for 
residential or community gardens. 

Question: If I am sending excavated soil to a C&D debris handling and recovery facility, do I 
need to test or certify it as any certain type of fill material first? 

Response: No. After May 3, 2019, the CDDHRF will be responsible to test fill material before it 
leaves the facility for use.   The type of CDDHRF may vary depending on whether the fill 
material shows evidence of contamination or inclusion of materials other than soil, gravel or 
rock.   

Question: Can the predetermined uses in 360.13 be applied to material excavated from a site in a 
Part 375 (DER) program?    

Response: No.   Case-specific determinations from DMM should be sought for these materials, 
unless all sample results are below unrestricted-use SCOs in 375-6.8(a) and no other materials 
are mixed with the soil.   

Question: Can soils from a DER site be transported by exempt or registered Part 364 haulers? 

Response: No. Vehicles transporting these soils (unless meeting the unrestricted criteria) must 
have Part 364 Waste Transporter permits.   

Question: Can navigational dredged material be used pursuant to the 360.13 predetermined 
BUDs? 

Response: No; a case-specific BUD must be obtained for NDM after it is dewatered or amended.  
However, this BUD can reflect the allowable concentrations and uses for any of the 360.13(f) 
types of fill material if the NDM will be marketed, or a case-specific BUD can be obtained for 
NDM from a particular source being used at a particular location. 
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Question: What happens if I test fill material and it cannot meet the criteria for the desired use? 

Response: You can petition for a case-specific BUD under 360.12(d) for the material in the 
desired use.   Depending on the material characteristics and analytical results, the BUD may 
restrict its use to a specific location.  

Question: What if one or more of the testing samples exceed criteria for the Fill Material Type 
for which I hope to certify the material? 

Response: All sample results must meet the criteria; results cannot be averaged or statistically 
manipulated.  If the failing result is in a portion of the site that is visually (or by knowledge of 
site history) in an area of contamination, that portion could be excavated and separately 
managed, while the remaining soils are re-tested using the sample frequency in Table 1.  A QEP 
must develop the sampling plan and document how segregation of contaminated material and 
retesting was performed.  

Question: Can Table 1 sampling be performed before or after excavation? 

Response: Sampling can be performed in-situ through test pits or borings prior to excavation, or 
after excavation.   A QEP should design the sampling program to ensure the sampling is 
representative and that any visually contaminated portions of the site are excluded from 
excavated material intended for reuse.   

Question: What about fill material that meets General Fill criteria upon testing, but has strong 
odors from petroleum contamination, organic matter decay or other cause? 

Response: There is no prohibition against using this fill material as General Fill in 360.13, but 
contractors should exercise judgment concerning using material that will cause an odor nuisance.  

Question:  How does the March 1 2018 Enforcement Discretion effect sampling and analysis of 
fill material at CDDHFRs?  (Same question asked and answered in 361-5 FAQ)

Response:  The March 1, 2018 Enforcement Discretion Letter states in part that “Section 361-
5.4(e) requires that all permitted construction and demolition facilities are required to perform 
certain sampling on any fill material or residue leaving the facility for reuse. The Department 
will utilize its enforcement discretion with respect to this provision to delay the enforcement of 
this sampling requirement regardless of the timing of the permit issuance to the facility.”   

The implication of this decision is that fill material which moves through CDDHRFs does not 
require analytical sampling prior to reuse under Part 360.13 until May 3, 2019 or new regulations 
are promulgated.  However, remaining requirements of Part 360.13 other than analytical 
requirements continue to be applicable.  















MEMORANDUM OF UNDERSTANDING 

BETWEEN THE NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERV A ".rION DIVISIONS OF 

ENVIRONMENTAL REMEDIATION AND MATERIALS MANAGEMENT 
REGARDING BENEFICIAL USE DETERMINATIONS 
FOR SOLID WASTES USED IN DER SITE REMEDIES 

THIS Memorandum of Understanding made this /2Htday of }/"'°'~2013 by and between the 
New York State Department of Environmental Conservation (the Department) Divisions of 
Environmental Remediation (DER) and Materials Management (DMM). 

WITNESSETH 

WHEREAS, DER regulates the remediation of hazardous substance and petroleum-contaminated 
properties; and 

WHEREAS, DMM regulates the management of solid waste, including the beneficial use of solid 
waste; and 

WHEREAS, DER desires to make beneficial use determinations (BUDs) for the beneficial use of solid 
waste on DER remedial sites; and 

WHEREAS, DMM agtees that DER should be delegated the authority to make beneficial use 
determinations for the beneficial use of solid waste on DER remedial sites; 

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth herein, the 
parties agree as follows: 

I. PURPOSE 

DER and DMM enter into this Memorandum of Understanding (MOU) to delineate the roles of each 
Division in order to facilitate beneficial use determination reviews for solid wastes to be used in 
remedial actions on DER-managed sites. 

The purpose of this MOU is twofold: 

1) for DMM to delegate authority to DER to grant BUDs for solid waste used as cover, backfill, or 
any other component of a Department-approved remedial plan for an inactive hazardous waste 
disposal site, brownfield cleanup program site, voluntary cleanup site, RCRA corrective action 
site, or environmental restoration program site pursuant to the requirements of 6 NYCRR Part 
375, or for a spill site pursuant to 6 NYCRR Part 611; and 

2) to outline procedures to ensure that the requirements of section 360-1.15 of 6 NYCRR Part 360, 
Solid Waste Management Facilities Regulations (Part 360), and other program objectives for 
beneficial use of solid wastes are met in DER's administration of BUDs for materials used in its 
remedial programs. 



It is anticipated that the authority for DER to grant BUDs. will be promulgated in the upcoming revision 
to Part 360. If regulations containing this authority are promulgated and are consistent with this MOU, 
DER's authority pursuant to those regulations shall be guided by this MOU and any subsequent 
revlSlons. 

For projects in the Spill Response Program, the beneficial use of petroleum-contaminated material will 
continue to be implemented as described in STARS Memo # 1, 
(http://www.dec.ny.gov/regulations/30902.html), and through corresponding pre-determined BUDs in 6 · 
NYCRR 360-1. l S(b ). 

II. PROGRAM RESPONSIBILITIES 

A. Beneficial Use Determinations by DMM 

A BUD is a jurisdictional determination by the Department, pursuant to Part 360-l.2(a)(4)(vii), 
that a solid waste, when used in a specific manner, is no longer regulated as a solid waste. 

The regulations pertaining to BUDs are currently found in Section 360-1.15. Subdivision 360-
1.lS(b) identifies sixteen "pre-determined BUDs" or BUDs promulgated into regulation. 
Predetermined BUDs have been developed for waste streams whose characteristics are predictable and 
which have been found to have a beneficial use in certain recurring applications. 

For materials not addressed by the predetermined BUDs, subdivision 360-1 .15( d) sets forth the 
requirements for petitioning the Department for a case-specific BUD and the criteria for reviewing and 
granting or denying of the BUD. For use of a solid waste to be determined a beneficial use, the petition 
must demonstrate the following: 

1) the use will not adverse!y affect human health and safety, the environment, or natural resources. 
2) the solid waste is an effective substitute for a commercial product or can be used beneficially in 

the manufacture of a commercial product. 
3) the essential nature of the use constitutes a legitimate reuse and not disposal. 

Conditions may be attached to a case-specific BUD, which can vary greatly depending on the 
nature of the solid waste and its intended use; most of these restate the petitioner's proposed 
specifications and handling procedures. Case-specific BUDs are usually designated with a DMM file 
number, and an annual report is required from the grantee containing, at a minimum, the quantity of 
material beneficially used in the past year, chemical analysis results, locations where used, and other 
data as appropriate. 

A BUD will not be granted pursuant to this MOU for a Part 371 hazardous waste. If soil or 
other waste exhibits a hazardous characteristic, the hazardous characteristic would have to be eliminated 
before a BUD could be considered. For environmental media or debris contaminated by a listed 
hazardous waste, a "contained-in" determination would have to be made by the Department concluding 
that the hazardous constituents are present at levels below established criteria prior to the material being 
considered for a BUD. 

2 



B. Beneficial Use of Solid Wastes at DER Remediation Sites 

A remedy selected or approved by DER at a remediation site may involve components in which 
solid wastes could be used beneficially. The purpose of this MOU is to allow DER to grant BUDs for 
the use of materials as backfill or other remedy components on sites under its programs, on behalf of the 
Department and with minimal involvement by DMM. DMM hereby delegates authority to DER to 
review and approve BUDs pursuant to the terms of this MOU. 

DER's authority to grant BUDs extends not only to imported materials, but also to those 
generated within the DER remedial site for beneficial use on the same site. 

Soil Covers and Backfill: The most frequent scenario for beneficial use of a solid waste on a DER 
project involves the importation of soil or soil-like materials to a DER site as backfill or cover, or use of 
on-site contaminated soil. Section 6 NYCRR 375-6.7 contains criteria for acceptance of materials as 
fill, specifying that fill materials: 

... be comprised of soil or other unregulated material as set forth in Part 360 ... ; and 

... the Department may issue a site-specific exemption from [Section 3 60-6. 7 requirements} 
based upon site specific conditions, including ... a Department-issued beneficial use 
determination pursuant to Part 3 60 .... 

Excess soil is the solid waste most frequently imported as backfill to DER sites; however, other 
materials constituting solid waste may be suitable as fill. With a DER-granted BUD, other materials 
constituting solid waste would become "unre!:,'Ulated material as set forth in Part 360." These materials 
may include, but are not limited to, dredged material, foundry sand, water treatment ("alum") residuals, 
construction & demolition debris, waste glass, or ceramic cullet. 

Other Remedy Components: Solid wastes may be imported for beneficial use in other components of a 
site remedy. Examples include: 

• ingredients of manufactured topsoil; 
• venting or filtration media; 
• construction materials for site structures or stormwater management devices; and 
• feedstocks for on-site treatment of hazardous wastes or impacted media. 

BUDs for each of these may be granted and administered by DER under this MOU. 

Off-Site Beneficial Use: Off-site beneficial use of solid waste generated on a DER site or through 
implementation of the site remedy is not covered by this MOU. Such use of solid wastes will be 
reviewed by DMM and, if appropriate, a BUD will be granted by DMM. A hazardous waste 
detennination by DER may also be necessary; if a waste generated on a DER site is hazardous, a BUD 
cannot be granted under Part 360 (see Section II.A). 

Processing of Solid Wastes for Beneficial Use: 
If any decontamination, special handling or processing (as described in 360-1.15( d)(2)) is necessary for 
the material to be beneficially used, the material remains a solid waste while this activity is occurring, 
and the BUD only applies to the material after this activity has been completed. A BUD does not 

3 



authorize this activity, so any such activity that is not performed on the DER site must comply with all 
applicable Department permitting or other facility. requirements (e.g., Part 360, Part 370-Series, and Air 
Facility regulations). Where such activities are performed on a DER site, they are exempt from the 
requirement to obtain other Department permits pursuant to §375-1.12 (including under Part 360), but 
must still comply with the substantive technical requirements of the applicable or relevant and 
appropriate regulation. In addition, under Part 360, processing, treatment, or temporary storage of solid 
waste at the site of its generation is exempt pursuant to 360-l.7(b)(4). 

C. Review criteria for DER use in granting BUDs at Remediation Sites 

1. A BUD may be identified or approved as part of the Record of Decision or other Decision 
Docurnent'for the site. Materials must meet analytical criteria (contaminant limits) specified in 
that document. These site-specific criteria are based on future use of the site, feasibility of 
cleanup, protection of human health and the environment, and other factors. 6 NYCRR 375-
6.7(d) provides some default criteria for soil covers and backfill (or soil-like materials) based on 
the 375-6.8 Soil Cleanup Objectives (SCOs). As noted in 375-6.7(d)(3), DER can exempt soils 
from these criteria based upon "site-specific conditions." The BUD would not attach to the 
materials until all required treatment, handling and processing is completed. The Decision 
Document would include a requirement for the remedial party to provide an annual report as 
described in Section D.4 below. 

2. The opportunity to beneficially use materials may also be identified during the remedial design 
or remedial action. This would be considered and documented in a "DER beneficial use 
determination memo" to be developed by DER. 

3. For materials that cannot be classed by or evaluated by comparison to SCOs (e.g., waste concrete 
with surface contamination), DER should specify appropriate contaminant limits for beneficial 
use either in the Decision Document or in the documentation required by the DER BUD 
determination memo. 

4. Materials must meet functional criteria for their intended beneficial use at the site. Materials 
intended for structural fill must meet geotechnical specifications; those intended for use as 
topsoil must support vegetation. Deleterious physical contaminants (for example, refuse or 
organic material in structural fill) cannot be accepted. 

5. Beneficial use of solid wastes must not cause a remedial alternative to fail evaluation criteria of 
overall protection of human health and the environment, or conformance to applicable or 
relevant and appropriate standards, criteria and guidance. 

6. Beneficial use of solid wastes will not be approved by DER if it will unnecessarily delay 
implementation of a selected remedy or an interim remedial action. 

7. Analysis or testing of materials will be required as described in DER-10, Table 5.4(e)10. 
Additional sampling may be required, based on: 
a) whether the material is homogeneous; 
b) the material's source and any history of analytical results; 
c) the total volume of material proposed; and 
d) data quality assurance requirements for the project. 
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D. Procedure for petitioning for, reviewing and granting or denying BUDs by DER 

1. In order to grant BUDs as delegated by this MOU, DER will evaluate materials proposed for 
beneficial use, in accordance with 6 NYCRR 360-1.lS(d). 

2. If a BUD is included in the ROD or other Decision Document, it should be fully addressed in the 
feasibility study or alternatives analysis. Beneficial use of waste materials may constitute a 
significant element of a remedy that should be considered in light of evaluation criteria in §375-
1.8(£), and presented to the interested or affected public for comment as part of a Proposed 
Remedial Action Plan (PRAP). 

If a BUD is being considered during the remedial design or remedial action, the requirements 
and procedures for its use along with the basis of the approval of the BUD will be documented in 
the DER BUD approval memo. 

3. For any material other than soil or dredged material, DMM technical review will be required. 
Although unlikely, if material were used in a manner resulting in an air discharge, Division of 
Air Resources (DAR) technical review would be required. 

. -
4. DER will incorporate reporting and recordkecping requirements for all BUDs in accordance with 

Part 360 for the entity receiving the BUD approval. Such reporting will, at a minimum, include 
quantities of waste materials used on individual remedial projects, and also any project-specific 
analysis or testing results DER requires for beneficial use of materials. The entity granted the 
BUD will provide a summary annual report to DER with copy to DMM by February 28 in every 
calendar year stating the quantities of materials beneficially used on DER sites during the 
previous calendar year. The entity must also provide a summary of materials used under any 
BUDs in the DER final engineering report or construction completion report for the site or 
operable unit. DMM will record and track DER-granted BUDs through unique DER BUD 
identifying numbers as part ofDMM's existing database for BUDs. 

5. DER will make all decisions to grant or deny BUD requests consistent with procedures utilized 
by DMM pursuant to the applicable requirements of Part 360. These decisions will be made at 
the Central Office Bureau Director or a higher level. 

6. The revocation of a BUD will be carried out by DER pursuant to the procedures enumerated in 
the memorandum from General Counsel dated March 30, 201 l. 

E. Off-Site Beneficial Use of Waste from DER Projects 

Off-site use of waste or residuals under a BUD is the responsibility ofDMM. DER, the responsible 
party, or the volunteer must petition the appropriate Regional Materials Management Supervisor, or the 
Central Office Organic Waste and Beneficial Use Section Chief, for the BUD. To ensure consistency 
with enforcement orders, decision documents, and DER-approved plans, DMM's response should go to 
the responsible party or volunteer with a copy to the DER project manager. The BUD will require 
annual reporting to DMM of quantities, locations of use, confirmatory analytical data, or other case
specific information. 
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III. INTERPRETATION OF THIS MOU 

Questions relating to the interpretation of this Memorandum of Understanding or otherwise relating to 
BUDs will be brought to the attention of the Directors of the Divisions of Environmental Remediation 
and Materials Management for resolution in consultation with the Office of General Counsel. 

IV. TERMINATION · 

This Memorandum of Understanding may be terminated by the Commissioner or by either Division. 
The reasons for termination will be stated in writing. The termination will become effective 30 days 
later. Both Divisions agree to provide for an orderly closure of this Memorandum of Understanding in 
the event of such termination. 

IN WITNESS WHEREOF, the individuals listed below are authorized to sign and execute this 
Memorandum of Understanding between their respective Divisions, as of the date first referenced above. 

I 
Robert W. Schick, P.E. 

4~~ 
Salvatore Ervolina, P.E. 

Director, Division of Environmental Remediation Director, Division of Materials Management 
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SUPREME COURT OF THE STATE OF NEW YORK ZDl8 ;t{:i;' l :.> F'H 2: 19 
COUNTY OF ALBANY 

In the Matter of the Application of 

NEW YORK CONSTRUCTION MATERIALS 
ASSOCIATION, INC., CALLANAN INDUSTRIES, 
INC., SUIT-KOTE CORPORATION, HANSON 
AGGREGATES NEW YORK, LLC, DOLOMITE 
PRODUCTS COMPANY, INC., GERNATT 
ASPHALT PRODUCTS INC., and PECKHAM 
MATERIALS CORPORATION, 

Plaintiffs-Petitioners, 

-against-

NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION and BASIL 
SEGGOS as COMMISSIONER OF THE NEW YORK 
STATE DEPARTMENT OF ENVIRONMENTAL 
CONSERVATION, 

Defendants-Respondents. 

STIPULATION AND 
ORDER 

Index No. 00514-18 
RJI No. 

(. . 

-· . 
.... , .. 

WHEREAS plaintiffs-petitioners New York Construction MaterialS' 
. !'0 

Association, Inc. ; Callanan Industries, Inc.; Suit-Kote Corporation; Hanson 

Aggregates New York, LLC; Dolomite Products Company, Inc.; Gernatt 

Asphalt Products, Inc.; and Peckham Materials Corporation (collectively, 

petitioners), by their attorneys Couch White, LLP, commenced this combined 

proceeding pursuant to CPLR article 78 and action for a declaratory 
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judgment by filing a Summons, Notice of Verified Petition, and Verified 

Petition and Complaint ("Complaint") with the Albany County Clerk on 

January 22, 2018; and 

WHEREAS petitioners challenge newly-promulgated regulations 

adopted by defendant-respondent New York State Department of 

Environmental Conservation ("DEC" or "the Department"), known as Title 6 

of the New York Compilation of Codes, Rules and Regulations ("NYCRR") 

· Parts 360, 361, 362, 363, 364, 365, 366, 369, and amendments to 6 NYCRR 

Parts 621, 370, 371, 372, 373, and 374 (collectively, "the Rule"); and 

WHEREAS, the Rule repealed and replaced the prior regulatory 

enactment located at 6 NYCRR Parts 360, 362, 363, 364, 369 and Subpart 

373-4 ("Prior Part 360"); and 

WHEREAS, pursuant to discussions with petitioners, the Department 

issued a public letter, dated March 1, 2018 (the "Letter," attached) and posted 

to the Department website, which allowed the Department to exercise its 

authority to use enforcement discretion as to portions of the Rule until May 3, 

2019, or the date·when an amendment to the Rule is promulgated, whichever 

is earlier; and 
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WHEREAS the Department has compiled and continues to update its 

Part 360 Series Clarifications to explain and clarify the Rule, available at 

https://www.dec.ny.gov/regulations/81768.html; and 

WHEREAS the parties have reached a preliminary settlement in this 

matter; and 

WHEREAS the parties intend to, in good faith, pursue a potential final 

settlement of this matter, and the parties reserve their rights as to that 

process; now 

IT IS STIPULATED AND AGREED by and between the attorneys for 

petitioners and for the Department as follows: 

1. The Department shall propose regulations to amend the Rule 

(hereinafter referred to as "the "Revised Rule") in compliance with the 

procedural and substantive requirements of the State Administrative 

Procedure Act, including all provisions requiring opportunities for notice and 

comment as well as public hearings; and. 

2. The Department, in consultation with petitioners, will continue 

to update its public Part 360 Series Clarifications, which will serve as 

guidance on the Department's official interpretations of the Rule and the 

enforcement discretion letter; and 
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3. The public Part 360 Series Clarifications relevant to this 

combined proceeding/action shall be binding until either a final judicial 

determination or until the effective date of the Revised Rule, whichever shall 

first occur; and 

4. The return date for petitioners' combined proceeding/action shall 

be adjourned pending a status conference before this Court to be held on or 

about January 15, 2019; and 

5. However, this shall not affect the rights of the parties to seek a 

conference before the Court to resolve any disputes arising out of this 

Agreement and/or discuss and resolve by further stipulation any issues that 

could be the subject of judicial relief or the Complaint; and the parties agree 

to attempt in good faith to so resolve any such issues prior to seeking judicial 

intervention; and 

6. The Department shall maintain this Agreement, the attached 

Letter, and a link to the public Part 360 Series Clarifications an the 

Department's 6 NYCRR Part 360 website until either judicial determination 

of the combined proceeding/action or until the effective date of the Revised 

Rule, whichever shall first occur; and 
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7. Representatives of the Department will hold monthly meetings 

regarding the Revised Rule, the Rule, or Part 360 Series Clarifications, either 

in person or via teleconference, with representatives of petitioners beginning 

in May 2018 and continuing until the Department's issuance of the public 

draft of the Revised Rule; 

8. This Court shall retain jurisdiction over this matter. 

fl/' 
DATED: May 15, 2018 

Albany, New York 

DATED: May b, 2ois 
Albany, New York 

By: 

By: 

5 

COUCH WHITE, LLP 

�i . .,..... ... z Esq. 
Alita J. Giuda, sq. 
540 Broadway, P.O. Box 22222 
Albany, New York 12201 
Attorneys for Petitioners 

BARBARA D. UNDERWOOD 
Acting Attorney General 
State of New York 



SO ORDERED. 

DATED: May 1( 2018 
Albany, New York 

Hon. Gerald W. Connolly 
Acting Supreme Court Justice 

{o�J� , J'1c.\{;v,� (j 
" 

Assistant Attorney General 
Environmental Protection Bureau 
The Capitol 
Albany, New York 12224 
Attorney for Respondents 

tJ'LS ntc fL C1, ' . 

oo(l'f .. If 
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
Office of the General Counsel, Deputy Commissioner & General Counsel 

625 Broadway, 14th Floor, Albany, New York 12233-1010 
P: (518) 402-8543 IF: (518) 402-9018 
www.dec.ny.gov 

MAR 0 1 2018 

To Whom It May Concern: 

This is to advise you, that subject to the terms set forth in this letter, the New York 
State Department of Environmental Conservation ("DEC" or "Department") will exercise 
its authority to utilize enforcement discretion with respect to certain provisions of 6 
NYCRR Part 360, Part 361, Part 364 and Part 365 of the newly enacted Part 360 Series. · 

The DEC will .exercise this authority regarding the above provisions until either May 3, 
2019 or an amendment to the present rule is promulgated, whichever is earlier. All other 
provisions of the Part.360 Series remain in effect and will be enforced. 

I. Materials used in cement, concrete and asphalt pavement. 

On September 5, 2017, the 6 NYCRR Part 360 Solid Waste Management Facilities 
regulations were rev ised, replaced and enhanced, creating a new Part 360 Series. The 
revisions modified beneficial use determinations for recognizable, uncontaminated 
concrete and concrete products, asphalt pavement, brick, glass, soil and rock. Under the 
new Part 360 Series several pre-determined beneficial uses (BUDs) were created to deal 
with the reuse of these materials (6 NYCRR 360.12 (c)(3)(viii), (ix) and (x)). Pursuant to 
these BUDs these materials cease to be a solid waste when the material meets the 
requirements for the intended use. 

The Department will utilize its enforcement discretion with respect to facilities 
subject to the requirements of 6 NYCRR 361-5 and for materials that are destined for 
and/or stored and maintained at these facilities under the control of the generator or the 
person responsible for the generation, prior to processing or reuse, in conformance with 
6 NYCRR 360.12 (c)(3)(viii), (ix) and (x). 

In addition, these materials (i.e., materials under the control of the generator or the 
person responsible for the generation which are destined for and/or managed prior to 
reuse under 6 NYCRR 360.12(c)(3)(viii), (ix) and (x)) destined for and/or managed at 
facilities subject to the requirements of 6 NYCRR 361-5 may be managed as a 
commercial product or raw material and are not subject to Part 360 or Part 361. 

The transporters handling these materials (i.e., materials destined for a facility 
under the control of the generator or the person responsible for the generation which are 
destined for and/or managed prior to reuse under 6 NYCRR 360.12(c)(3)(viii), (ix) and 
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(x)) are also not subject to the otherwise applicable provisions of 6 NYCRR 360. 4, 360.15, 
and Part 364. 

· 

Recognizable, uncontaminated concrete, asphalt, rock, brick and soil used for 
reclamation at a facility permitted pursuant to the Mined Land Reclamation Law, will not 
be subject to the otherwise applicable provisions of Parts 360, 361 and 364, if the material 
has been reviewed, approved and incorporated into the mined land reclamation permit 
issued to the facility. No fee or any form of consideration may be received by the operator 
for use of this material. Any material transported to a mine site for such reclamation 
purposes is subject to monitoring and enforcement by the Department to ensure no 
unapproved wastes are accepted or disposed of during mining and reclamation activities. 
The Department reserves the right to disapprove use of such materials if placement of 
these materials at a mine site may constitute an environmental hazard. 

II. Waste tires used to secure tarpaulins. 

The new Part 360 Series, which addresses the use of waste tires to secure 
tarpaulins in common weather protection practices, requires adjustments to better suit the 
needs of the agricultural community. The Department will utilize its enforcement 
discretion with respect to the enforcement of 6 NYCRR Subpart 361-6, as long as the use 
of waste tires to secure tarpaulins is done in accordance with the pre-determined 
beneficial use found at Part 360. 12(c)(2)(iv) or BUD 1137-0-00, dated December 4, 2014, 
which permits the use of waste tires to anchor plastic film or other cover material for corn 
silage, haylage or other agricultural feeds if certain conditions are met. 

Ill. Construction and demolition facility fill material sampling requirements. 

Section 361-5.4(e) requires that all permitted construction and demolition facilities 
are required to perform certain sampling on any fill material or residue leaving the facility 
for reuse. The Department will utilize its enforcement discretion with respect to this 

· provision to delay the enforcement of this sampling requirement regardless of the timing 
of the permit issuance to the facility. 

IV. Storage Requirements for Regulated Medical Waste (RMW). 

6 NYCRR 365-1.2(b)(8) prohibits storage of untreated RMW as follows: "RMW, 
except sharps, may be held in patient care areas for a period not to exceed 24 hours 
and at a laboratory or other generation area for a period not to exceed 72 hours, at 
which time the RMW shall be moved to an RMW storage area. Not-withstanding these 
time frames, RMW that generates odors or other evidence of putrefaction must be 
moved to a storage area as soon as practicable." Additionally, 6 NYCRR 365-1.2(b)(7) 
states "sharps containers must be removed from the patient care or use areas to a room 
or area designated for RMW storage when: the container has reached the fill line 
indicated on the container; the container generates odors or other evidence of 
putrefaction; or within 90 days of use, whichever occurs first." 
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Based on concerns raised by small generators (dental offices, etc.) the 
Department will exercise its enforcement discretion with respect to these provisions and 
will require that sharps and RMW containers be removed from patient care or use areas 
to a room or area designated for RMW storage when the container has reached the fill 
line indicated on the container, is otherwise filled, or the container generates odors or 
other evidence of putrefaction, whichever occurs first. 

Thank you for your cooperation in this matter. If you have any questions, please 
call Richard Clarkson of the Division of Materials Management at (518) 402-8678. (/��/c r�l;J 

} // .Jl�-� Deputy Commissioner 
& General Counsel 
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