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of being a Section member. I have always found the live 
CLE presentations, with the ability to ask questions of 
the expert speakers directly—oftentimes on a one to 
one basis during a coffee break or after the speaker has 
fi nished his or her presentation—to be a tremendous 
benefi t. Socializing with your colleagues and many of 
the speakers at the Section lunch is also a great benefi t.

Another great thing that the Real Property Law Sec-
tion does at the Annual Meeting is to award two schol-
arships to deserving law students. The Real Property 
Law Section Melvyn Mitzner Scholarship is awarded to 
a full- or part-time student enrolled in a New York State 
law school. The scholarship was created to honor the 
memory of Melvyn Mitzner, a legend in the New York 
real estate legal community. Mel was a former chair of 
the Real Property Law Section, and was an active and 
valued member of the Section for many years.

The Real Property Law Section Lorraine Power 
Tharp Scholarship is awarded to a second- or third-year 
law school student who best exemplifi es the core values 
important to Lorraine: academic excellence, a demon-
strated interest in public service, high integrity and, if 
possible, an interest in real property law. The scholar-
ship was created to honor the memory of Lorraine Pow-
er Tharp, who served as President of the NYSBA and 
Chair of the Real Property Law Section. Many thanks 
to our Scholarship Committee Chairs, Joel Sachs and 
Mindy Stern, for their tireless efforts for everything they 
do to make sure the generous donations to these schol-
arship funds fi nd their way to deserving law students.

I hope to see you all at the Annual Meeting in 
January!

Thomas J. Hall

One of the great ben-
efi ts of being a member of 
the Real Property Law Sec-
tion is this Journal, which 
you are reading right now. 
This quarterly publication 
consistently produces high 
quality articles on top-
ics which are both timely 
and relevant to a broad 
spectrum of real estate 
practitioners. This edition 
of our Journal is, of course, 
no exception. I hope that 
you enjoy reading it and 

get as much out of it as I do. 
Many thanks to the mem-

bers of our Publications Committee, Professor Vincent 
Di Lorenzo, Marvin N. Bagwell, William P. Johnson, and 
Matthew J. Leeds. I would also be remiss if I did not 
thank the entire Editorial Board and Staff, who under 
the able guidance of Professor Di Lorenzo consistently 
produce a top-notch publication.

By now you should be aware that Real Property 
Law Section Meeting at the NYSBA Annual Meeting 
will be held at the New York Hilton Midtown the week 
of January 14th. The Real Property Law Section General 
CLE program will be on January 17, 2019. In addition 
to the great CLE programs and committee meetings, I 
would encourage you to attend our Section lunch on 
Thursday January 17, 2019 immediately following the 
General CLE Program on Thursday. While we all know 
that you can get CLE credit sitting at your desk in front 
of a computer screen, it is the personal interaction with 
other Section members that is perhaps the greatest value 
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than a real property loan foreclosure. If a real 
property borrower defaults under its mortgage, a 
real property lender may bring a foreclosure action 
under the laws of the jurisdiction where the real 
property is located. It is usually a complex and 
lengthy process. If a mezzanine borrower defaults 
under its security agreement, the mezzanine lender 
may bring a foreclosure action under Article 9 of 
the UCC, a relatively quick and straightforward 
process which begins with notice by publication 
and ends with a public auction of the pledged col-
lateral. Upon foreclosure, the mezzanine lender has 
the right to succeed to the ownership and control 
of the borrower’s equity interest. This enables the 
mezzanine lender to (at least theoretically) prevent 
a bankruptcy fi ling by the borrower and enables it 
to immediately collect and possess the cash fl ow 
without having to foreclose on the real property.

Collateral—Creation, Attachment, Perfection 
and Priority of the Mezzanine Lender’s Security 
Interest

The collateral for a real property loan is comprised 
of the real estate together with any improvements 
thereon. It is secured by a mortgage recorded in the real 
property records where the real estate is located. Some-
times the mortgage will include an assignment of leases 
and rents.

In contrast, the collateral for a mezzanine loan is 
the equity in the titleholding entity, which is personal 
property. The lien on the personal property collateral is 
created by a pledge and security agreement between the 
mezzanine lender and the current equity owners. The 
mezzanine lender generally requires that the security 
interest be perfected (known as opting in) under Article 
8 of the Uniform Commercial Code, and that the mezza-
nine borrower’s ownership interest in the fee owner be 
certifi cated. Opting in under Article 8 and certifi cating 
the ownership interest permit the mezzanine lender to 

Mezzanine fi nancing is commonly used in com-
mercial real estate transactions because it offers borrow-
ers a mechanism to increase loan proceeds available to 
fi nance their acquisition or development of real property 
while providing lenders with a relative streamlined 
process if they need to foreclose on the loan. Because 
mezzanine fi nancing is secured by a pledge of the bor-
rower’s equity in the entity owning the real property, 
rather than an interest in the real property itself, tra-
ditional title insurance is not available for these loans. 
This article explains basic mezzanine debt structure and 
discusses the title insurance options available to mezza-
nine lenders, including a rundown of the requirements 
and necessary documentation for insuring a mezzanine 
loan and a discussion of issues related to the refi nancing 
of mezzanine loans.

What Is Mezzanine Financing?
Mezzanine fi nancing fi lls the gap between fi rst 

mortgage fi nancing, which usually has a loan-to-value 
ratio of 40 percent to 75 percent, and the equity partici-
pation of the borrower’s principals, which is usually no 
more than 10 percent of the cost of the project. Typically, 
the mezzanine lender extends credit to the members or 
other equity holders of the borrower (the current equity 
owners) and takes a pledge of 100 percent of such par-
ties’ equity interests (including the right to distributions 
of income) in the entity that holds title to the subject 
real property (the titleholding entity). Additionally, the 
mezzanine lender enters into an intercreditor agreement 
with the mortgage lender.

The increased securitization of real estate, the pack-
aging of loan pools for sale into the secondary market 
and the resistance of fi rst mortgage lenders to subordi-
nate mortgages on secured properties has popularized 
mezzanine fi nancing in recent years. Mezzanine fi nanc-
ing is attractive to both borrowers and lenders:

• Borrower’s benefi ts. For borrowers, it is a simple 
way to add to the capital stack. As most loan to 
values are about 70 percent of the purchase price, 
mezzanine fi nancing can increase that stack to 80 
percent or even 90 percent. Mezzanine loans are 
also appealing because they are easier to assign or 
sell than mortgage loans. Finally, where applicable, 
mezzanine loans do not require the payment of 
mortgage recording tax, which can be prohibitive 
in states like New York and Florida.

• Lender’s benefi ts. For lenders, the mezzanine loan 
foreclosure process is faster and less complicated 

Expert Analysis: A Breakdown of Title Insurance for 
Mezzanine Financing
By Spencer Compton and David Wanetik

Spencer Compton David Wanetik
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owner’s policy involving a mezzanine lender.2 (Although 
it is possible in certain jurisdictions to obtain a mezza-
nine fi nancing endorsement to an existing prior dated ti-
tle insurance policy issued by the same title insurer, such 
an endorsement will only cover the period prior and up 
to the date of that existing policy. There will be a gap in 
coverage from the policy date going forward.) The mez-
zanine fi nancing endorsement provides a partial waiver 
of exclusions 3(a), 3(b) and 3(e) for loss or damage that 
would be otherwise excluded as the result of the action, 
inaction or knowledge of the current equity owners in 
connection with the insured titleholding entity. This 
endorsement is intended for situations where the mez-
zanine lender takes as security a pledge of 100 percent of 
the equity interest in the insured titleholding entity. The 
insured titleholding entity also assigns its rights to re-
ceive any amounts payable under the policy for any loss 
compensable under the policy to the mezzanine lender 
up to the amount of the outstanding debt under the mez-
zanine loan. In sum, the mezzanine fi nancing endorse-
ment provides the mezzanine lender with nonimputation 
coverage and direct access to proceeds of a claim.

Eagle 9 or Similar Uniform Commercial Code 
Insurance Policy/UCC Mezzanine Endorsement

All the major land-title insurance companies offer 
UCC insurance policies; however, there is no standard 
form of UCC insurance policy as there are standard 
ALTA forms of land title insurance. So, while all the 
forms of the UCC lender policies are similar, they are not 
exactly the same.

A basic UCC lender’s insurance policy insures the 
creation, attachment, perfection and priority of the mez-
zanine lender’s security interest in personal property 
collateral. In addition to basic lien priority coverage, 
UCC insurance covers many of the risks associated with 
the perfection of a security interest through the central 
state fi ling system such as the authorized execution of 
the lien-granting document by the debtor borrower, mis-
indexed fi lings, unauthorized termination statements 
fi led against the record, the correctness of the debtor’s 
name, fi ling in the appropriate jurisdictions and simi-
lar matters. Additionally, the coverage insures the gap 
between the search report and the date of fi ling.

Additional risks covered by UCC insurance include:

• Federal and state tax liens;

 • Matching the description of the covered collateral 
in the fi nancing statement against the description 
of the collateral in the lien-granting document, 
such as the security agreement;

• Whether the security agreement is suffi cient to cre-
ate the security interest.

As noted, there is no single, uniform form of UCC 
lender’s policy. A commonly used form is the EAGLE 9 
UCC insurance policy, or Eagle 9 policy, offered by First 

take physical possession of the membership certifi cates 
(for a limited liability company) and protect against 
potential bona fi de purchaser claims.

Moody’s Opinion and Rating—2007
The importance of these protections is seen in 

Moody’s approach to rating mezzanine fi nancing. In 
2007, Moody’s issued a release entitled “Moody’s Ap-
proach to Rating Commercial Real Estate Mezzanine 
Loans,” stating that, in its review process:

Moody’s expects that the overall substance of 
a mezzanine loan agreement will be compa-
rable to that of a CRE mortgage loan agree-
ment. It will have most of the same terms, 
conditions precedent, affi rmative and nega-
tive covenants, events of default and repre-
sentations and warranties—altered, of course, 
to refl ect the nature of collateral—to those 
obtained by mortgage lenders.1

The basic requirements Moody’s is looking for in a 
mezzanine transaction are:

• Pledge of 100 percent of the equity

• Opt in to Article 8

• Certifi cate the equity

• Filing of a fi nancing statement

• Controlling the ability to out-out—hardwire or 
proxy

• UCC insurance

Opting in to UCC Article 8 gives the mezzanine 
lender protected purchaser status by perfecting under 
Article 8 by control rather than under Article 9 by mere-
ly fi ling. Article 8 perfection will prime any fi ling made 
under Article 9. The rationale was explained as follows: 
The mezzanine lender then can obtain priority and per-
fection of its security interest merely by taking control or 
physical delivery of the LLC or partnership certifi cates 
and can take advantage of so-called protected purchaser 
status. Thus, Moody’s expects that mezzanine loan bor-
rowers will irrevocably opt in to Article 8 of the UCC 
and will certifi cate the partnership or LLC membership 
interests that will be pledged to the mezzanine lender.

Title Insurance Products for Mezzanine Lender 
vs. Insurance Products for Real Property Lender

Mezzanine lenders typically have two title insur-
ance options. Each is explained below.

Owner’s Title Insurance Policy With Mezzanine Loan 
Endorsement

The American Land Title Association 16-06 Mezza-
nine Financing endorsement is ideally used with a new 
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• Articles of incorporation, organization or limited 
partnership for all debtors and issuers, with any 
amendments thereto;

• By laws, operating agreement or partnership 
agreement for all debtors and issuers, with any and 
all amendments thereto (for securities, all issuers 
must suffi ciently opt in to Article 8 of the UCC);

• Document tracing the ownership of the issuer’s 
equity interest back to the date of formation;

• Contribution and/or assignment agreement;

• Appropriate consents or resolutions authorizing 
this transaction between the debtor and proposed 
insured;

• Appropriate consents in the event there is a restric-
tion on encumbrance of the issuer’s equity;

• Copies of all membership certifi cates, which have 
ever been signed or executed, representing the 
collateral (i.e., replacement certifi cates, duplicate 
originals, etc.) marked as cancelled, or a confi rma-
tion satisfactory to the company that the only ex-
ecuted originals are those which have been deliv-
ered to the proposed insured (note that similar to 
promissory notes, membership certifi cates should 
be signed only one time).

Every transaction is different, and the requirements 
vary based on the structure of each transaction.

Refi nancing of Mezzanine Loans
A signifi cant increase in the refi nancing of exist-

ing mezzanine loans began in 2017. In many of these 
transactions, the amount of the outstanding loan was 
increased. The explanation for this wave of refi nanc-
ing appears to be a rush to refi nance before anticipated 
interest rate increases in 2018. In addition, borrowers 
are taking into consideration the increased value of the 
properties since originally fi nanced.

If a UCC lender’s policy was issued at the time of 
the original transaction and that loan amount is in-
creased, that policy can easily be amended to increase 
the amount of insurance with little additional documen-
tation. Unlike a mortgage, the perfection under the UCC 
remains in place. If the same lender is involved with the 
refi nancing, it remains the holder of the certifi cate rep-
resenting the pledged equity. If a new lender is involved 
in the refi nancing, that certifi cate must be transferred to 
the new lender. (Refi nancing of a mezzanine loan by a 
new lender requires a new UCC lender’s policy.) Locat-
ing that original certifi cate is important and can be of 
considerable concern if it cannot be located.

Lost or Misplaced Certifi cates
In 2006 and 2007 when mezzanine fi nancing was at 

its height, over 90 percent of the transactions included 

American Title Insurance Company.3 First American and 
other insurers have also promulgated a specialized en-
dorsement for use in connection with mezzanine loans. 
Where the governing documents of an LLC provide that 
the membership interests are securities and the lender 
has taken the proper steps to achieve protected purchas-
er status (as described above), the Eagle 9 policy when 
coupled with this endorsement insures not only perfec-
tion by possession or control, but also that the pledgor 
effectively owns the interests being pledged as collateral 
and that the lender has protected purchaser status under 
Article 8. Note that though this endorsement is referred 
to as the mezzanine endorsement, it is not the same as 
the identically named mezzanine endorsement to a new 
owner’s policy that is discussed above and serves a dif-
ferent purpose.

Requirements for a UCC Lender’s Policy and the 
UCC Mezzanine Endorsement

To begin processing a new order for a UCC lender’s 
policy and UCC mezzanine endorsement, the insurer 
will need the following information:

• Name and address of the proposed insured (se-
cured party);

• Name, address and jurisdiction of the debtor(s);

• Draft pledge/security agreement(s);

• Collateral description, along with method of per-
fection (fi ling, possession, and/or control); and

• Contact information for all parties.

To issue the fi nal policy, the insurer’s requirements 
will include:

• Evidence of payment in full of the loan proceeds;

• Copies of the executed loan documents, for 
example:

• Pledge/security agreement;

• Appropriate control agreement(s) for uncertifi -
cated securities or deposit accounts;

• Copies of certifi cated securities and related en-
dorsements executed in blank (certifi cates are to 
include a legend which states that the interest in 
the issuer is a security governed by Article 8 of the 
UCC);

• Suffi cient evidence that the proposed insured is 
in possession of the original certifi cated securities 
and endorsements executed in blank;

• Irrevocable proxy (Article 8 matters);

• Loan agreement;

• UCC-1 fi nancing statement;

• Copies of executed formation documents;

• Organizational chart;
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real estate closing and placed in a box and stored along 
with the other closing documents. The real estate closer 
may not realize a certifi cate is negotiable. Situations 
have occurred where after extensive searches, certifi -
cates have turned up on the closing date, thus avoiding 
the pricey requirements dictated by the UCC.

When handling the closing of a mezzanine fi nancing 
transaction, it is essential to be aware of the negotiable 
status of the certifi cates and carefully maintain them so 
that they are readily available in the future. If the certifi -
cates—which are valuable collateral at the time of the 
original closing—are put away in a fi le without docu-
menting their location, it becomes a very costly mistake 
when they cannot be located later.

Outlook for Mezzanine Financing
Despite pessimism after the recession that mezzanine 

fi nancing would disappear, its appeal to both lenders 
and borrowers endures, and mezzanine fi nancing con-
tinues to be a part of almost every signifi cant commer-
cial real estate transaction’s fi nancing. As business and 
legislative requirements keep loan to values on average 
below 70 percent, mezzanine fi nancing will continue to 
fi ll the gap required by buyers. And with so much mez-
zanine fi nancing reaching maturity in the coming years, 
it appears that it will be around for quite some time.

opting in to Article 8 of the UCC and having the pledged 
equity certifi cated. Those certifi cates were taken at clos-
ing by the lender’s representative perfecting the lien. 
Possession satisfi ed the statute’s control requirement. 
The certifi cates were endorsed in blank and then held by 
the lender throughout the life of the loan.

The certifi cates with endorsements in blank are 
easily transferrable, similar to negotiable instruments. 
As these loans have matured, been assigned, sold and 
in some cases defaulted, the equities represented by 
those certifi cates need to be located and passed to any 
new secured party. Unfortunately, new lenders and their 
insurance companies are fi nding more and more situa-
tions in which the certifi cates cannot be located. Because 
the certifi cates are negotiable, it creates a potential 
liability should those certifi cates be obtained by a third 
party without knowing that they had been lost or even 
stolen. In the UCC, Article 8 specifi cally addresses what 
the original secured party needs to do in this situation 
to protect any new secured party who will accept a 
replacement certifi cate. Section 8-4054, entitled “Replace-
ment of Lost, Destroyed, or Wrongfully Taken Security 
Certifi cate,” sets forth the requirements:

If an owner of a certifi cated security, whether 
in registered or bearer form, claims that the 
certifi cate has been lost, destroyed or wrong-
fully taken, the issuer shall issue a new 
certifi cate if the owner:

• so requests before the issuer has notice that 
the certifi cate has been acquired by a protect-
ed purchaser;

• fi les with the issuer a suffi cient indemnity 
bond; and

• satisfi es other reasonable requirements 
imposed by the issuer.

To overcome the potential liability of a lost or stolen 
certifi cate surfacing after a new loan is in place, expen-
sive options are available to the original lender/secured 
party. The original lender can obtain a bond in the 
amount of the original loan, but such a bond is a very 
expensive product that any lender would be reluctant to 
pursue. Normally, the bond requires payment of up-
wards of 10 percent of the amount in question, mean-
ing that on a $100 million loan, $10 million would be 
required to obtain the bond. The alternative is to offer 
an indemnity should the original certifi cate surface. Any 
new lender or any insurance company issuin g a UCC 
policy insuring the transaction would require fi nancial 
information from the proposed indemnitor to determine 
if it has suffi cient fi nancial assets should a claim arise. 
Considering the size of most mezzanine deals, consider-
able assets would be needed to meet this requirement.

Generally speaking, certifi cates are rarely, if ever, 
lost. They are usually misplaced. They are taken at the 
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of work. However, if the tenant initiates the contact in 
writing, the landlord may respond, but again not during 
usual working hours unless the tenant’s contact says so. 
Thus, if the tenant, not knowing the fi ne points of the 
law, writes, “Contact me about a buyout,” the landlord 
is at peril if responding with the word “when?” unless 
that response from the landlord is made during normal 
business hours.11 Further, while case law for the service 
of process takes into account commuting time,12 this 
ordinance does not. Under these new additions, buyout 
negotiations become highly hazardous for landlords, but 
to the consternation of tenants as well who, now having 
to take the initiative, weaken their hands.

Also regarded as harassment is threatening any 
person based on categories newly including, “such 
person’s actual or perceived age, race, creed, color, 
national origin, gender, disability, marital status, part-
nership status, caregiver status, uniformed service,13 
sexual orientation, alienage or citizenship status, status 
as a victim of domestic violence, status as a victim of sex 
offenses or stalking, lawful source of income or because 
children are, may be or would be residing in such dwell-
ing unit.”14

This expanded defi nition of harassment includes 
“threatening” people “based on age, race, creed, etc.” 
But it does not say threatening with what. For example, 
if a landlord honestly believes that younger persons 
require greater vigilance on the landlord’s part in col-
lecting rent due to youth-induced forgetfulness, are such 
collection efforts “harassment”? Since another subdivi-
sion already says that implied threats “of force” are 
harassment, this means that the protected class threats 
are threats of some nature other than force, without 
specifying what. 

Also included as harassment is “requesting identify-
ing documentation for any person lawfully entitled to 
occupancy of such dwelling unit that would disclose the 

On August 9, 2017 and in the ensuing months, 
becoming effective at scattered times over the ensuing 
year, the (New York) City Council enacted numerous 
provisions falling into three areas: general landlord/ten-
ant relations, harassment, and construction and sales of 
properties. This article focuses on the numerous enact-
ments related to harassment, bedbugs, and smoking, the 
fi rst two of which expand tenants’ rights and the fi nal 
one intended to constrict them.

Expanded Defi nitions of Harassment
Local Laws 162, 163, and 164 all expand the defi ni-

tion of harassment as found in New York City Adminis-
trative Code § 27-2004(48) and all took effect on Decem-
ber 28, 2017. Local Law 184 of 2017, effective February 
5, 2018, Local Law 24 of 2018, effective April 30, 2018, 
and Local Law 48 of 2018, effective May 11, 2018 also 
expanded the defi nition.

”Since the complaining tenant is not 
a party to the prior action, there is 
no collateral estoppel effect and the 
complaining tenant can therefore choose 
to relitigate the propriety of somebody 
else’s lawsuit afresh, even if the previous 
case was settled in the landlord’s favor.”

Under the new laws, there is now a rebuttable pre-
sumption that the landlord’s acts were intended to get 
the tenant to move out or otherwise waive rights1 except 
with relation to private dwellings.2 Acts of harassment 
now include lying to a tenant in some manner related 
to the occupancy of the unit,3 lying about rent regula-
tion or construction,4 interrupting services once where 
there have been repeated interruptions elsewhere in the 
building,5 repeatedly failing to cure violations,6 repeat-
edly falsely certifying the correction of violations,7 
repeatedly engaging in construction that requires a 
permit without actually having such a permit,8 bringing 
one frivolous action against a tenant where there have 
been repeated other frivolous actions against other ten-
ants in the building,9 or trying to buy out a tenant under 
circumstances we will discuss immediately below.10

Under the new laws, it is considered harassing a 
tenant when one repeatedly contacts or visits the tenant 
at any time other than when would expect the tenant 
to be away at work. The tenant is not to be contacted 
Saturdays, Sundays, holidays, or outside of business 
hours. Thus, the only tenants who can be contacted 
are those who either work unusual hours or are out 

The Year of Many New Landlord-Tenant Laws
By Adam Leitman Bailey and Dov Treiman

Dov TreimanAdam Leitman Bailey



10 NYSBA N.Y. Real Property Law Journal  |  Winter 2019  |  Vol. 46  |  No. 4                

consequences, owners are, by this provision, strongly 
disincentivized to settle a run-of-the-mill nonpayment 
or holdover case on any terms that do not include a clear 
statement that the case had some merit to it. 

Penalties for Harassment
Effective December 1, 2017, the penalties for a ju-

dicial fi nding of harassment are increased for repeated 
commencement of baseless or frivolous lawsuits against 
one particular tenant from one to two thousand dollars 
minimum for initial violations and four thousand dol-
lars for repeatedly doing so with a ceiling of ten thou-
sand dollars. Such relief would not preclude an award of 
sanctions under the existing New York Court Rule
§ 130-1, and even disciplinary action under Rule 3.1 of 
the Rules of Professional Conduct.

Bedbugs
Effective as of November 6, 2017, is Local Law 69, 

amending NYC Administrative Code § 27-2018.1 and 
adding § 27-2018.2, dealing with bedbugs. This law 
applies to buildings that are three or more units, thus 
adding signifi cantly to the regulatory burden of outer 
boroughs. 

The law requires owners to provide tenants with 
their leases and lease renewals reports of histories of 
bedbugs in the building, along with posting such reports 
“prominently” in the building, adding to the already 
large assortment of lobby postings. Additionally, the 
law calls for electronically fi ling with the City an annual 
report with the same, thus requiring owners of buildings 
large and small to own and use computers. 

The law does not directly set forth penalties for non-
compliance. It does require that the electronic fi ling shall 
be publicly available and presumably anyone doing 
electronic research will fi nd all previous reports. There-
fore, anyone purchasing a multiple dwelling should, 
during the due diligence period, be researching these 
postings.

“The law specifies that the history 
shall, at a minimum, include the 
building’s address, the number of 
units, the number of units with bedbug 
infestations during the previous year...”

One peculiar provision of the new law is Admin-
istrative Code § 27-2018.2(d), providing “Owners of 
multiple dwellings shall attempt to obtain the bedbug 
infestation history for the previous year for each dwell-
ing unit from the tenant or owner, including whether 
eradication measures were employed during the previ-
ous year for a bedbug infestation.” 

citizenship status of such person, when such person has 
provided the owner with a current form of government-
issued personal identifi cation.”15

Presumption of Intent
While under previous law, it had been the burden 

of the complainant to prove that the forbidden actions 
taken, were for the purpose of getting tenants to vacate 
their apartments or give up residential rights, now, the 
complainant need only prove the acts themselves, being 
entitled to a rebuttable presumption of the forbidden 
intent. 

Gift to Tenant Organizers
Two provisions of these enactments immediately 

stand out as providing distinct advantages to organiza-
tions that organize the entire tenancy of a particular 
building—advantages over fi rms that only do occasional 
tenant representation.

”Effective December 1, 2017, the 
penalties for a judicial fi nding of 
harassment are increased for repeated 
commencement of baseless or frivolous 
lawsuits against one particular tenant 
from one to two thousand dollars 
minimum for initial violations and four 
thousand dollars for repeatedly doing so 
with a ceiling of ten thousand dollars.”

§ 27-2004(48)(b-1)(ii) enables a tenant to claim 
harassment for a one-shot loss of essential service if the 
interruption has taken place in a building where there 
are other interruptions of essential services, regardless of 
whether those other interruptions affect the complaining 
tenant. Obviously, someone organizing the building, is 
more aware of the building’s overall history than are the 
individual tenants. Nothing in this provision requires 
that the interrupted service be building-wide in nature.

§ 27-2004(48)(d-1) enables a tenant to claim harass-
ment for one “baseless or frivolous” court proceeding, if 
there have been other “baseless or frivolous” proceed-
ings in the building, specifi cally ones that have not af-
fected the complaining tenant. Tenant-organizing fi rms 
are clearly better positioned to know of such lawsuits 
than individual tenants are. The law has no requirement 
for a previous adjudication that the previous lawsuit 
was “baseless or frivolous.” Since the complaining ten-
ant is not a party to the prior action, there is no collateral 
estoppel effect and the complaining tenant can therefore 
choose to relitigate the propriety of somebody else’s 
lawsuit afresh, even if the previous case was settled 
in the landlord’s favor. Under the law of unintended 
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Under the law, it is perfectly legal for a building 
to adopt a policy that smoking is completely allowed 
except where prohibited by law.

While the law requires that the landlord specify ex-
act locations where smoking is prohibited and permitted 
in and around the building, for the very reason that the 
law does not specify third party enforcement, the safest 
policy, from a legal if not marketing point of view, is one 
that simply allows smoking. 

To the extent that the law requires enforcement of 
the policy, it merely requires that “the owner … shall in-
corporate the building’s smoking policy into any agree-
ment to rent or lease a dwelling unit…” or “shall incor-
porate the building’s smoking policy into any agreement 
to rent or purchase the dwelling unit.” However, it also 
sets penalties of $100 for each instance of failing to adopt 
or disclose the smoking policy and specifi es that those 
shall be the only penalties for violation.

The law does not specify whether it is suffi cient that 
the lease now state, “it is the policy of this building that 
there shall be no smoking in the apartments” or that a 
lease must rather state, “there shall be no smoking in the 
apartment.” 

Under one possible reading of this new ordinance, it 
is enough for a lease to state what the building’s policy 
is without requiring that the occupant actually obey the 
policy. However, another possible reading of the law is 
that the lease must state both what the building’s policy 
is and that it will be enforced, presumably with threat of 
eviction. 

Unlike the bedbug history, this law does not require 
posting of the policy in a prominent place in the build-
ing, but allows posting as an alternative to distributing 
copies of it to all the occupants and maintaining records 
of such distribution. With stiff fi nes for failure to abide 
by these provisions, owners should be careful not to post 
a summary of the smoking policy, but the actual verba-
tim policy itself. For this reason, the policy should be 
written with as few words as possible and posted in as 
large print as possible.16

Conclusion
Late 2017 and early 2018 proved to be one of the 

most prolifi c periods in New York City history for 
promulgating local laws regarding landlord-tenant rela-
tions. From at least some point of view, all of these laws 
were intended to expand tenant protections. However, 
the actual effect of such laws may well force landlords 
to be more strident in their actual enforcement of their 
rights when their rights are clear. Thus, the net benefi t to 
tenants by these enactments is not assured.

We believe that this provision shall be interpreted to 
read, “Owners of multiple dwellings shall reasonably at-
tempt to obtain the bedbug infestation histories.” Since 
during the course of a year since the last report, the 
building may be sold, “shall reasonably attempt” places 
a burden of obtaining that history on the purchaser, as 
a condition to closing. However, since the enactment 
requires that HPD post the electronic reports, it may be 
that doing the electronic research is enough to “reason-
ably attempt.”

The law specifi es that the history shall, at a mini-
mum, include the building’s address, the number of 
units, the number of units with bedbug infestations 
during the previous year, the number of units in which 
eradication measures were employed, and the number 
of units with continued infestations after eradication 
measures were employed.

Smoking
The new smoking enactment may be regarded either 

as expanding the rights of nonsmokers or constricting 
the rights of smokers.

Effective August 28, 2018 is Local Law 147, dealing 
with smoking policies, amending NYC Administrative 
Code § 17-502 and § 17-508, and adding § 17-506.1. The 
law has one of the broadest possible defi nitions of an 
“owner” and of a building to which the law applies—
fi nding applications to all classes of ownership, includ-
ing privately owned buildings as well as cooperatives 
and condominiums. Without dictating the policy, it re-
quires all affected buildings—all Class A multiple dwell-
ings—to adopt smoking policies. While requiring that it 
be incorporated in leases, it exempts from incorporation 
any rent regulated or publicly rented units, their tenants, 
and their successors. The policy affects both leases and 
subleases and therefore applies to both owners of a large 
building and to individual occupants who rent out their 
apartments.

”With stiff fines for failure to abide 
by these provisions, owners should be 
careful not to post a summary of the 
smoking policy, but the actual verbatim 
policy itself.”

In spite of the fact that a board of directors of a 
cooperative or a board of managers of a condominium 
is free to govern buildings with general wide latitude, 
this law requires them to vote for a smoking policy, 
without specifying what the smoking policy is and does 
not specify whether occupants of a building that has 
adopted such a policy shall have third party benefi ciary 
status to compel the building’s ownership to enforce the 
policy it adopts.
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 1. 2017 N.Y.C. Local Law No. 162 .
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 6. 2018 N.Y.C. Local Law No. 24 .

 7. Id. 

 8. Id. 

 9. 2017 N.Y.C. Local Law No. 164. 

 10. See 2017 N.Y.C. Local Law No. 163 .

 11. Id. 
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 14. 2018 N.Y.C. Local Law No. 48 .

 15. Id. 
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risk their entire capital structure through the 
issuance of a single title policy, nor would 
their regulators allow any of them to do so. 
So, the question of the day is, how do title un-
derwriters insure billion-dollar transactions?  

At this point, I am reminded of Benjamin 
Franklin’s often quoted remark after signing 
the Declaration of Independence, “We must, 
indeed, all hang together or most assuredly, 
we shall all hang separately.”

Let us consider how the title insurance 
companies are able to insure billion-dollar 
transactions through co-insurance and 
reinsurance.

Co-Insurance
 Co-insurance occurs when two or more underwrit-

ers (or underwriters acting through title agents) share 
in insuring a single risk through the issuance of a single 
policy in which the policy liability is assumed by the 
underwriters in proportionate amounts. The “lead” un-
derwriter will issue the title policy in its name, and the 
other co-insurers will share in a proportional share of 
the total liability. The co-insurers will also share propor-
tionally in the policy premium and in establishing claim 
reserves in accordance with State laws and regulations. 
Although in New York, it is permissible for each co-
insurer to issue a separate policy, almost always, the 
co-insurers join in issuing the co-insurance endorsement 
to the lead underwriter’s policy. The endorsement sets 
forth the names of each co-insurer, its policy number 
and the proportional amount of the liability it assumes.4

The co-insurance proportion and amounts are usu-
ally established by the lead co-insurer through a fl urry 
of e-mails and phone call solicitations before the closing 
occurs. This is so that the co-insurance endorsement will 
be available at the closing table. The solicitations usually 
begin with a frantic “We are insuring the new skyscrap-
er being developed by ____________ (whose identity has 
been appearing online in The Real Deal and in the Wall 
Street Journal for weeks if not months before the closing 
and therefore is no big secret); followed by “how much 
you can take” setting off intramural jockeying among 
the parties establishing guidelines determined by G-d 
who knows what. In the end, once things are sorted 
out, the lenders’ guidelines based upon their perceived 
net worth of the co-insurers ultimately determine how 
much of the transaction each co-insurer will receive 
(although each co-insurer still has the ability to decide 

The New York City skyline is being fi lled 
in. Everywhere that one looks, from every 
vantage point, a new skyscraper is going up. 
It used to be that when the words “New York 
City” and “skyscraper” appeared in the same 
sentence, the writer meant “Manhattan,” but 
not now. Drive along the FDR, look to your 
right, you can new skyscrapers going up 
among older ones in Queens. Drive further 
south, cross into Brooklyn over the Manhat-
tan or Brooklyn Bridge, and try to navigate to 
downtown Brooklyn. The entire area is one 
big construction site of mega buildings, which 
is why you will swear to yourself never to 
leave Manhattan again. Plainly, one will be 
seeing cranes erecting skyscrapers in every 
borough, with the Bronx coming on line next 
and Staten Island following with its on-again
off-again Ferris wheel. The New York Times has reported 
that there are 20 fi xed-place (not mobile cranes attached 
to trucks) in use in New York City for residential and 
mixed-use construction at this time.1

This number does not include cranes used in build-
ing commercial skyscrapers which, if counted would 
push the number higher. In fact, according to New 
York’s building department, there were 7,423 major 
construction underway in New York City as of Tuesday, 
August 21.2 

It is axiomatic (translated, I could not fi nd a study 
that I could footnote) that the taller the structure, 
the higher the cost. The billion-dollar mark has been 
shattered several, if not many times over. Even exist-
ing buildings with a checkered past are priced by the 
marketplace at a billion dollars or more. According to 
The New Times, the Canadian property investment com-
pany, Brookfi eld Asset Management, paid $1.2 billion 
to acquire a 49.5 percent interest in the Kushner family-
owned 666 Fifth Avenue, which at 41 stories is a mere 
pipsqueak among giants.3 You can bet that title under-
writers insured the transaction through the issuance of 
the fee or owner’s policy insuring the purchaser and a 
loan or mortgage policy insuring the lenders. 

According to Demotec, the insurance rating com-
pany, there are only four national title underwriters that 
have the capital and surplus required to insure a billion-
dollar transaction: the Fidelity Family (Fidelity, Chicago, 
Commonwealth and Lawyers), First American, Stewart, 
and Old Republic (commonly known in the industry as 
the “Big Four”). None of the Big Four would want to 

Title Insurance: Co-Insurance v. Re-Insurance, What Is the 
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available for the price of $1.00 per thousand dollars of 
the insurance amount. For our typical $1 billion transac-
tion that translates to an additional premium of $1 mil-
lion, if the author’s high school math is still relevant. 

Re-Insurance
Whereas co-insurance is akin to horse trading in the 

Wild, Wild West, re-insurance is more like having tea 
and crumpets at Downton Abbey. During a co-insurance 
transaction, all of the parties involved in the transac-
tion, and more signifi cantly, some who are not directly 
involved, all try to “get a share of the transaction” in 
order to obtain “a piece of the action” for themselves or 
for others. The re-insurance world is much more lim-
ited, involving only title underwriters and occasionally 
outside underwriters such as Lloyd’s of London, if the 
transaction is really huge.

In a re-insurance transaction, a title underwriter will 
actually go into the title marketplace to buy insurance 
against a risk from another title underwriter or groups 
of underwriters. The company purchasing the insur-
ance is called the “ceder’ because, in effect, the insur-
ance purchasing underwriter is ceding a part of the risk 
and the insurance to a second underwriter or group of 
underwriters, for a price, of course. The ceder, in effect, 
is purchasing insurance from a re-insuring underwriter 
to protect itself (the ceder) from having to assume all 
of the risk and liability that it took when it issued the 
policy. Note that the ceder issues the policy, while in the 
instance of co-insurance all of the co-insurers essentially 
issue their own policies through the issuance of their 
co-insurance endorsements that are attached to the lead 
underwriter’s policy.

Since the lead insurer or ceder issues a single policy 
covering the entire risk, the relationship among the re- 
insurers, reinsurance is governed by the terms and con-
ditions of the American Land Title Association (ALTA) 
Facultative Reinsurance Agreement (hereinafter, the 
“Agreement”).6 Among other things, under the Agree-
ment the ceder warrants that it has disclosed all extra-
hazardous risks to the reinsurer; the reinsurer assumes 
its “coordinate and proportionate” share of loss suffered 
by the ceder. In the event that the insured makes a claim 
under the ceder’s title policy, the ceder has the respon-
sibility to monitor and administer the claim. However, 
if the ceder does not honor the claim, then the insured 
has direct access to each co-insurer for the administra-
tion of, and more importantly, payment of, the claim. 
There is an important factor for the parties involved 
in a re-insurance transaction. For the title agent who 
brings the billion-dollar transaction to its underwriter, 
it is important to remember that the underwriter has 
to pay a premium to the other underwriter for reinsur-
ance. It is certainly not unheard of for the underwriter 
to pass on some of the cost of the premium to the agent 

how much of the risk it will assume). Once the lender 
sets those numbers, it is off to the races. As a leading 
commentator has written, “Coinsurance also enables a 
customer to ‘share the wealth’ in terms of giving work 
to multiple title companies. The customer may wish to 
‘favor’ a title insurer with which it has a prior business 
or underwriting relationship or pricing arrangements.”5 
It has not been unheard of for the participants in a co-
insurance to throw sharp elbows to obtain a portion of a 
particularly lucrative co-insurance transaction. 

At some point after the initial phone call or e-mail, 
the co-insuring underwriters must decide whether to 
conduct their own examination of title or to rely upon 
the one already commissioned by the lead underwriter. 
Depending upon the co-insurer, that decision usually 
is made by senior counsel at corporate headquarters, 
(which by the way, for almost all underwriters, is no 
longer in New York), the complexity of the title, the 
professional reputation of the lead, and by whether the 
fi nancing structure that is meant to reduce the mortgage 
recording tax as much as possible, passes the underwrit-
ers’ risk tolerance or stomach test. 

Retreating to solvency, for the lender and for 
counsels to the lender and the borrower (who is the fee 
insured), it is most important to keep in mind that if one 
of the co-insurers become insolvent, and that co-insurer 
cannot pay its proportionate share of a claim, the other 
insurers have no obligation to pick up the insolvent 
co-insurer’s share. In fact, the author has seen the fol-
lowing exception raised in smaller co-insurance transac-
tion where two or more co-insurers issue their own title 
policies:

This Policy will be issued contemporaneously 
with Policy Number _____________ issued 
by ________________. At the time liability 
for any loss shall have been fi xed pursuant 
to the conditions of the policy, the Company 
shall not be liable to the Insured for a greater 
portion of the loss than the amount that this 
Policy bears to the whole amount of insur-
ance held by Insured as aforesaid.

As for the fee and mortgage insureds, caveat emp-
tor. If a co-insurer becomes insolvent or is otherwise 
unable to pay its claim, then the insurance buyer has no 
means to obtain full coverage of its loss. The remining 
co-insurers have no obligation to cover the insolvent co-
insurer’s inability to pay its share of the claim. 

This semi pro tanto, in staying with Latin, provision 
means that claims resolution may have to be negotiated 
with each co-insuring underwriter separately if all the 
underwriters are not in agreement. New York has re-
solved this problem by providing that the insureds may 
purchase a joint and several liability endorsement to the 
policy that makes each co-insurer jointly and severally 
liable for the payment of a claim. This endorsement is 
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empty space in the skyline, or a $250,000 starter home 
on an eighth of an acre of land (if there is such a creature 
remaining in downstate New York), should be cognizant 
of what underlies and supports the title insurance policy 
that they are purchasing. The world is an uncertain 
place and unlike Disneyland, not all of its risks can be 
wished away. But having a title policy certainly helps.

who brought the transaction to the underwriter. In other 
words, re-insurance is not a freebie for the title agent. 

In re-insurance, there can be several levels of an 
insurer accepting liability. There can be a primary, a 
secondary, tertiary and possibly a quaternary level. In 
our $1 billion transaction, the primary insurer may take 
the fi rst or primary liability for the fi rst $500 million, 
another underwriter may take a secondary position for 
the next $300 million and so on down the line. 

While it is not uncommon for re-insurance to take 
place before or while a transaction is closing, quite often 
re-insurance is not settled until after the transaction 
closes. Re-insurance involves only underwriters located 
in the re-insurers’ home offi ces; re-insurance adminis-
trators comprise much smaller and familiar universe. 
Therefore, quite often the re-insurance world often lacks 
the drama of the co-insurance world. Re-insurers will 
have to deal with each other on the next huge transac-
tion. Hence their world is more Downton Abbey than 
the Wild, Wild West.

Why Should You as the Insured Care Whether 
Your Transaction Is Co-Insured or Re-insured?

In a co-insurance transaction, it is helpful to recall 
that each co-insurer issues it own policy. Therefore, if 
one co-insurer becomes insolvent, its policy most likely 
will die with the co-insurer. The other co-insurers have 
neither the responsibility nor incentive to assume the 
insolvent co-insurer’s liability under the co-insurer’s 
policy. Therefore, for a fee or mortgagee insured, a 
co-insurance position may be riskier than re-insurance 
depending upon the solvency of the co-insurers. This 
is why the borrower and lender have a keen interest in 
how the lead underwriter places co-insurance. 

In re-insurance, the ceding underwriter issues its 
own, single policy and no matter how much the claim, 
normally the ceder is responsible for the payment of the 
claim. Even if a re-insurer goes insolvent, the ceder’s 
policy remains intact and must cover the claim, unless, 
of course, the ceder has gone insolvent. Then, the Fal-
cultative Agreement becomes important because it gives 
the borrower and the lender the ability to pursue a claim 
directly with the re-insuring underwriters. 

The title insurance world is not without its risks, but 
as the one-time premium indicates, in the general sphere 
of life it is inexpensive in comparison to property and 
casualty, auto and life insurance, all of which require the 
payment of annual premiums. Because in title insurance 
most of the risks are identifi ed and eliminated (or ex-
cepted in the policy) before the closing, there is less of a 
probability of a future claim. But for the title underwrit-
ers either through co-insurance or re-insurance, Benja-
min Franklin’s adage rings true. All persons participat-
ing in a real estate transaction, whether the transaction 
involves a billion-dollar skyscraper that is fi lling in an 
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   BERGMAN ON MORTGAGE FORECLOSURES:
   A SERIES ON PROCEDURAL DEFENSES

   BY BRUCE J. BERGMAN

and consequently did 
not establish proof of 
standard offi ce practice 
and procedure designed 
to ensure that items are 
properly addressed and mailed.5 In the end, the plaintiff 
was simply unable to support the offi cer’s assertion that 
the notice was mailed to the borrower by fi rst class mail.

In yet another case,6 an offi cer averred that he had 
reviewed the business records maintained in plaintiff’s 
regular course of business relating to the loan and based 
thereupon he concluded that the 90-day notice was sent 
in accordance with statute. But this was held unsub-
stantiated and conclusory, insuffi cient to establish that 
the RPAPL § 1304 notice was mailed to the borrower by 
registered or certifi ed mail and also by fi rst class mail.7

All of this readily suggests that foreclosing plain-
tiff’s will need to have procedures in place to ensure that 
actual proof of a mailing according to the statute can be 
presented to a court when a borrower claims that the 90-
day notice was not sent.

Where it is a home loan1 in default, it is widely 
recognized that a 90-day notice will be required as a 
condition of acceleration and foreclosure. 

Two recent cases confi rm that sending the 90-day 
notice is a condition precedent to initiate a home loan 
mortgage foreclosure action and that failure to do so 
will defeat summary judgment and effectively defeat 
the case. [See Citibank, N.A. v. Wood, 150 A.D.3d 813, 
55 N.Y.S.3d 109 (2d Dep’t 2017); Wells Fargo Bank, N.A. 
v. Trupia, 150 A.D.3d 1049, 55 N.Y.S.3d 134 (2d Dep’t 
2017)].

While this is hardly welcome for lenders, it is not 
new. What is perhaps portentous is the more obscure is-
sue of how to prove that the 90-day notice was sent. Each 
lender failed on that point in the cited cases, and yet 
another case as well.2

In the Citibank case the court held that the plain-
tiff had failed to submit an affi davit of service or any 
other proof of mailing by the post offi ce showing that it 
properly served the borrower according to the statute.3 
Rather, the affi davit of an offi cer referenced supposed 
tracking numbers stamped on the notice, which was 
held insuffi cient to show that the notice was sent in the 
manner required by the statute because the loan servicer 
did not provide proof of a standard offi ce mailing pro-
cedure and offered no independent proof of the actual 
mailing.4

In the Wells Fargo case, the plaintiff submitted an af-
fi davit of an offi cer stating that she had reviewed the 90-
day notice sent to the borrower on a certain date to the 
last known address by fi rst class mail and certifi ed mail. 
Annexed to that affi davit was a copy of that notice along 
with a copy of the certifi ed mail receipt and the certi-
fi ed mail number, but the receipt contained no language 
indicating that it was issued by the United States Postal 
Service. The court held that although mailing may be 
proved by documents meeting the requirements of the 
business records exception to the rule against hearsay, 
here the offi cer did not claim that she was familiar 
with the plaintiff’s mailing practices and procedures 

The Thorny Problem of Proving the 
Home Loan 90-Day Notice Was Sent

Bruce J. Bergman
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and that is testimony by someone with knowledge of 
the plaintiff’s or servicer’s procedures as to how such 
notices are mailed. Unfortunately, lenders and servicers 
often run afoul of glitches in presenting this proof. Such 
is precisely what happened in this case.

Here, having confi rmed that service of a 1304 notice 
is a prerequisite to any foreclosure, and that the burden 
shifts to the plaintiff to prove the mailing once the bor-
rower submits the defense, the court observed that the 
plaintiff failed to make the requisite showing. Plaintiff 
submitted an affi davit of an offi cer of its servicer to-
gether with two copies of the 90-day notice addressed 
to borrower defendant (as well as proof of fi ling of the 
fi nancial statement with the New York State Banking 
Department—another issue). The court conceded that 
the mailing of the notice could be proven by documents 
meeting the requirements of the business exception to 
the hearsay rule, but the person swearing would have 
to demonstrate familiarity with the plaintiff’s mailing 
practices and procedures. Having not shown that, the 
affi davit did not establish proof of standard practice and 
procedure designed to ensure that items were properly 
addressed and mailed. In addition, the plaintiff was 
unable to demonstrate that the notices included a list 
of fi ve housing counseling agencies as required by the 
notice provision. Although the servicer’s affi davit stated 
that such a list was included, the copies of the notices 
submitted merely contained information about contact-
ing a hotline that would provide advice from counseling 
agencies—but not the list.

Reported cases readily confi rm the consistent joust-
ing on this issue: whether the foreclosing plaintiff can 
avail itself of the business records exception to hearsay. 
A number of further nuanced decisions can be found 
at 1 Bergman on New York Mortgage Foreclosures § 5.22, 
LexisNexis Matthew Bender, and if readers encounter 
the problem, reference there may be helpful.

In sum, the plaintiff somehow managed not to offer 
proof which meets the standards. The result was that 
the court found that the required notice was not proven; 
therefore, the denial of summary judgment by the trial 
court was affi rmed. 

At this point the hapless lender will either need to 
proceed to a trial to prove the mailing, or discontinue 
the action, serve the notice anew, being certain that its 
mailing can be proven, to then start the action all over 
again. To be sure, such a laborious, time-consuming path 
is most unwelcome to lenders.

Whether one believes that foreclosing lenders have 
some particular advantage in the foreclosure case, or 
whether legislation of recent years has especially em-
powered borrowers, or whether it is truly a level play-
ing fi eld, there can be no doubt that the path through a 
New York foreclosure (especially the residential case) is 
longer and more burdensome than it once was. In short, 
foreclosing lenders in home loan cases in New York are 
faced with more than a few roadblocks in the foreclo-
sure process. Prominent among them is the obligation 
to send a certain 90 -day notice (RPAPL § 1304) before 
acceleration can be declared or a mortgage foreclosure 
action can be initiated. No matter how egregious and 
obvious the borrower’s default may be, there is no reme-
dy until this notice is sent. Even then, once the common-
place defense of proper notice not having been received 
is interposed, the burden is then upon the plaintiff to 
make a showing of prima facie compliance.

“The court conceded that the mailing 
of the notice could be proven by 
documents meeting the requirements 
of the business exception to the hearsay 
rule, but the person swearing would 
have to demonstrate familiarity with 
the plaintiff’s mailing practices and 
procedures.”

A recent case tells us yet again how diffi cult it ap-
parently is for the mortgage holder to meet this test. 
[Bank of America, N.A. v. Wheatley, 158 A.D.3d 736, 73 
N.Y.S.3d 88 (2d Dep’t 2018)].

First as to the comment about it all being such a 
mess (for foreclosing plaintiffs that is), in this case, as in 
so many, the omnipresent standing defense was raised—
and the motion court found it to be a good defense. The 
plaintiff did have standing, however, and so this was 
reversed on appeal. But the lender had to suffer the time 
and expense of the initial defeat and the need to even 
appeal the case. Principles enunciated in the decision 
elucidating standing are meaningful, but the subject is a 
much larger one and strays from the main focus here. 

Turning to the point actually under discussion, a 
foreclosing party can demonstrate service of the 1304 
predicate notice rather simply by having an affi davit of 
service for each one. Seeing this reported with regular-
ity, though, it becomes apparent that is not convenient 
or economical to do. There is an alternative, however, 

Failure of Preforeclosure Notice—Again—and What a 
Mess This All Is
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4 Bergman on New York Mortgage Foreclosures § 36.11 [a], 
LexisNexis Matthew Bender (rev. 2016). 

Whether or not the junior condominium is foreclos-
ing, should the foreclosing bank be consuming undue 
time in the foreclosure, the condo is obviously suffering 
thereby. The form of damage is continuously accru-
ing interest which creates a greater debt to the condo-
minium and more money due to the foreclosing lender, 
which in turn consumes the equity. This leaves less, or 
no, surplus for the condominium. Accordingly, there 
is an incentive for the condominium to assault a fore-
closing lender to seek reduction of interest where that 
foreclosing party caused the delay. 

That is precisely what happened in the new case. 
Remarkably, the foreclosing plaintiff consumed seven 
years in prosecuting an unopposed mortgage foreclosure 
action. As part of that, the mortgage holder waited three 
years to even fi le an RJI. Faced with this undue pro-
traction, and a cross motion by the condo to eliminate 
interest for the delay periods, the court did just what 
the condo asked. It examined each aspect of delay and 
attributed extinguishment of interest for the appropri-
ate periods. From the foreclosing party’s point of view 
this is unfortunate and unwelcome, although it has to 
be conceded that the lender brought the consequences 
upon itself.

From the position of the condominium, it buttresses 
the weapon that if they choose to allow the bank to bear 
the burden of foreclosing, but there is delay incurred, 
interest on that senior obligation can be subject to reduc-
tion or elimination.

A new case (New York County Supreme Court) 
relating to delay of a foreclosure action confi rms two 
meaningful principles from the respective viewpoints 
of a foreclosing lender and a condominium holding a 
junior common charge lien. [Citimortgage, Inc. v. Gueye, 
2016 Misc. LEXIS 2316].

Foreclosing parties always need to be aware that un-
due delay of a foreclosure action on the part of a plaintiff 
can result in a court reducing or eliminating the accrual 
of interest commensurate with the delay. This is an equi-
table judgment call on the part of a court and it typically 
does not arise unless delay has been considerable and 
the borrower pursues the issue. Conceptually, though, 
it is a matter of statute (CPLR 5001) and a substantial 
amount of case law that in an equity action (a foreclo-
sure is such an action) the court has the authority to 
reduce or eliminate interest if the foreclosing party has 
been the source of delay.1 It is worth emphasizing for 
the sake of clarity that if the court holds papers for long 
durations, or it is the borrower who employs dilatory 
tactics, such is not chargeable to the foreclosing party.

On the other side of this concept is the condo-
minium holding a condominium common charge lien. 
The (incorrect) prevailing wisdom on the part of many 
condos is that because their liens are junior to foreclos-
ing fi rst mortgage holders, there is no point in prosecut-
ing the condo lien; the bank will take care of it with their 
own foreclosure. But home loan foreclosure dictates 
impose considerable delays in the process, which means 
that a diligent condominium should be able to arrive 
at a foreclosure sale much faster than a foreclosing fi rst 
mortgage—hence the suggestion that condos are well 
advised to indeed prosecute their condominium com-
mon charge liens. Further explanation as to why that 
is so need not be restated here, although those who 
could benefi t from the discussion are invited to consult 

Condo Gets Bank Interest Reduced for Delay

Endnote
 1. See case law and discussion at 1 Bergman on New York Mortgage 

Foreclosures § 2.20[3], LexisNexis Matthew Bender (rev. 2016). 

Release in Loan Mod Saves Lender—a Salutary Reminder

_________________________________________

Here is a not uncommon scenario known to lenders. 
A once defaulting borrower (or one still in default) sues 
the lender for violation of the General Business Law 
Sections 349 and 350 alleging, as the court recited it, that 
the lender “employed relaxed underwriting standards, 
reduced documentation requirements, false appraisals, 
and forgery of borrower income levels for the purpose 
of consummating unaffordable or high-cost home loans 
that were destined to fail.” 

So while the money was indeed loaned to the bor-
rower, the assertion was that the borrower should be 
entitled to keep the money because the lender never 

should have made the loan. The borrower lost this one, 
however, because the lender was sage enough to include 
in certain documentation a loan repayment agreement 
and a loan mod—and an effective release —and such is 
the lesson of this report. [The new case is Warmhold v. 
Zagarino, 2016 N.Y. App Div. LEXIS 7070].

Obviously, loan repayment plan agreements and 
loan modifi cations (there were both in this case) are 
oft-used avenues allowing borrowers to become cur-
rent and pay off defaulted mortgages. Every lender and 
attorney has their own forms and there are any number 
of provisions they contain. But this case reminds that 
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In this case, the loan repayment plan agreement 
and a loan modifi cation agreement, both of which were 
executed by the borrower, contained releases which by 
their terms unambiguously barred the very action which 
this borrower brought. Unable to raise any issue as to 
invalidly of the releases, those releases controlled and 
the borrower’s claim was dismissed. Chalk one up for a 
careful lender.  

a release from the borrower of any claims against the 
lender is both essential and enforceable.

The court confi rmed that a release is a contract and 
its construction is governed by contract law. When there 
is such a release—again here from the borrower to the 
lender—this shifts the burden of going forward to the 
party making a claim to show that there has been fraud, 
duress or some other fact suffi cient to void the release. 

Short Sale Not a Defense to Foreclosure

_________________________________________

Certainly since the fi nancial crisis, short sales have 
become commonplace, although perhaps a bit less 
intense of late. Where the property is apparently worth 
less than the sum due on the mortgage, the borrower 
might hope to sell for that diminished market value and 
the lender might be agreeable. But must a lender accept 
a short sale when tendered? Would a borrower even try 
to assert such a tender as a defense? The respective an-
swers are, not surprisingly, “no” and “yes,” as a recent 
case illustrates. [U.S. Bank, N.A. v. Nava, 2018 N.Y. Misc. 
LEXIS 155]. Speeding immediately to the conclusion, the 
court ruled that the borrowers’ desire to proceed with a 
short sale is not a defense to a foreclosure action and the 
court cannot force an agreement upon a plaintiff. 

This conclusion is not unexpected, although cer-
tainly helpful to have had a ruling like this since it is 
reasonable to expect that borrowers will raise such a 
defense from time to time. But then, the facts of the case 
were somewhat unusual and are worthy of recitation, 
particularly because they add other helpful elements.

Here, the judgment of foreclosure and sale had been 
obtained on January 30, 2017 but a bankruptcy fi ling 
by the borrower made it impossible to conduct the sale 
within 90 days of the judgment [as required by RPAPL § 
 1351(1)]. Nonetheless, the foreclosure sale was conduct-
ed, albeit beyond the 90 days, and thereafter the plaintiff 
sought the blessing of the court after the fact by way of 
an extension for the sale date. The borrowers opposed 

that motion and claimed that they wanted to complete 
a short sale. Prior to the foreclosure sale the borrowers 
had made an offer and a proof of funds but the plaintiff 
declined to consider it. The borrowers argued that the 
foreclosure sale was improper because it was late and 
further that the short sale application would have been 
considered if the improper sale had not been scheduled.

The court observed, however, that the borrower 
defendants had been in default in the action, had failed 
to vacate their default and therefore were not even 
qualifi ed to seek affi rmative relief in the case. As to the 
late sale, the court pointed out that a court is authorized 
to extend any time fi xed by statute as may be just and 
upon good cause shown whether such an application 
for such an extension is made before or after expiration 
of the time fi xed. Finding that the plaintiff had good 
cause for its delay in setting the sale (after all, the bor-
rowers had fi led bankruptcy) and that the borrowers did 
not demonstrate any prejudice as a result of the delay 
(indeed the defendants waited a year after entry of 
judgment of foreclosure and sale to proceed with a short 
sale) there was just no basis to upset the foreclosure sale.

While the circumstances of this case provided yet 
other support for the court to deny the short sale pro-
posal as a defense, the basic concept should still apply: 
that a borrower’s hopes to proceed with a short sale is 
not a defense to a foreclosure.

_________________________________________

Relationship Between Mandatory Conference and the 
One-Year Default Trap

This sounds too obscure, but hang in there. Have 
we mentioned before in these columns that nuance and 
minutiae in the New York foreclosure edits (especially 
for home loan cases) are a fi eld of mines exploding in 
the path of foreclosing lenders? Of course we have, but 
it all continues to surprise nonetheless, although the 
case reported on here actually solves a problem in ex-
posing one of the perilous areas. [HSBC Bank, USA, N.A. 

v. Seidner, 159 A.D.3d 1035, 74 N.Y.S.3d 282 (2d Dep’t 
2018)].

The issue arises out of the confl ict between two 
major foreclosure mandates: One, to move for a default 
within one year [CPLR 3215(c)], the other to participate 
in the settlement process (CPLR 3048). If one dwells 



NYSBA N.Y. Real Property Law Journal  |  Winter 2019  |  Vol. 46  |  No. 4                                                        29    

upon the clash between these imperatives, both might 
not be able to be accommodated.

As to the one-year default obligation, after all defen-
dants have been served in the foreclosure, and if any of 
them is in default, should a plaintiff fail to take proceed-
ings for entry of a judgment within one year of default a 
judgment will not be entered. Rather the complaint shall 
be dismissed as abandoned. This dismissal is mandatory 
(although there is an exception if the failure to timely 
seek a default is supported by suffi cient cause for the 
inaction), meaning in actuality both a reasonable excuse 
for delay and demonstration of meritorious cause of 
action.

Attorneys for mortgage lenders and servicers will 
immediately recognize the diffi culty of moving for a 
judgment within one year, the settlement process aside. 
First there must be an application for an order of refer-
ence, then the computation, and only then the motion 
for judgment. The rescue here is that because applica-
tion for appointment of a referee is a requirement in a 
foreclosure and is a prerequisite to a judgment, that is 
the same as having applied for a judgment so that  is 
not an issue. This does not mean it is not litigated—it 
is—but lenders win on the point. Case law on this aspect 
can be worthy of consultation—see 2 Bergman on New 
York Mortgage Foreclosures § 20.02[c], LexisNexis Mathew 
Bender (rev. 2018).

We turn now, though, to the other mandate, which is 
that a settlement conference be conducted after process 
service is complete. This depends upon when the court 
schedules the conference. Even if that is done with 
dispatch, there can be reasons for the conferences to be 
postponed (such as the borrower not having counsel or 

not having appropriate papers) and lenders can request 
adjournments as well for various reasons. But then, that 
a conference is held does not mean repeated meetings 
will not be needed or directed by the court. 

It is readily discernable that the conference process 
can consume many months, sometimes more than a 
year. So if the matter is released from the conference part 
after a year, but a default has not been pursued, the ac-
tion may be subject to mandatory dismissal for want of 
a default judgment having been entered. Here is where 
new case law confi rms that this really is not a problem. 
The ruling was that if a request for judicial intervention 
in a matter subject to mandatory settlement conference 
is fi led within the one-year deadline needed for the 
default, the time thereafter to move for the default judg-
ment is tolled while settlement conferences are pending.

If it didn’t work this way, foreclosing plaintiffs 
would face an insurmountable imposition, so it prob-
ably had to be decided in any event. Happily it was, 
in a reasonable fashion and wisely taking realities into 
account.

Mr. Bergman, author of the four-volume 
treatise, Bergman on New York Mortgage Foreclo-
sures, LexisNexis Matthew Bender, is a member 
of Berkman, Henoch, Peterson, Peddy & Fenchel, 
P.C. in Garden City. He is a fellow of the American 
College of Mortgage Attorneys and a member of 
the American College of Real Estate Lawyers and 
the USFN. His biography appears in Who’s Who in 
American Law and he is listed in Best Lawyers in 
America and New York Super Lawyers.
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