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Next year, New York will provide employees in the 
state with paid family leave. New York’s Paid 
Family Leave Benefits Law (“PFL act”) goes into 

effect as of January 1, 2018, and will be phased in over the 
course of four years.1 at the end of the phase-in period, 
New York State will provide 12 weeks of paid family 
leave, one of the longest paid leave periods in the United 
States.

A Brief History of Paid Leave Laws  
in the United States
in the United States, on the federal level, private employ-
ers are required to provide only unpaid family leave. the 
federal Family and Medical Leave act of 1993 (“FMLa of 
1993”) provides 12 weeks of unpaid job-protected leave 
for the employee’s own serious health-related event, for 
the birth or adoption of a child, or to care for a spouse, a 
parent or a child who has fallen ill.2 the federal law, by 
its terms, covers between 50 percent and 60 percent of the 
private workforce.3 However, as a practical matter, many 

eligible workers cannot afford to take this leave because 
it is unpaid.4 

according to Human rights watch, “[t]he U.S. is alone 
among developed countries in failing to guarantee at least 
some form of paid family leave.”5 Most countries world-
wide provide some form of maternity leave and many also 
guarantee paid paternity leave.6 

on the state level, New York is the fifth state, after 
california, New Jersey, rhode island and washington, to 
pass a law granting eligible employees – women and men 
– paid family leave.7 california, New Jersey and rhode 
island offer paid family leave for employees to care for a 
family member with a serious health condition or to bond 
with a child within 12 months of its birth or adoption. 
california and New Jersey offer six weeks of paid leave 
and rhode island offers four weeks of paid leave.8 in each 
of those three states, paid family leave is part of short-
term disability insurance and the premium is funded by 
employee payroll deductions. washington State’s legisla-
ture indefinitely delayed implementation of its law, which 
was scheduled to take effect in october 2009.9
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PFL act provides benefits that go beyond the regulatory 
programs currently in place. New York’s short-term dis-
ability insurance provides partial wage replacement – but 
not a guaranteed leave of absence – to employees with 
non-work related temporary disabilities. the FMLa of 
1993 provides a leave of absence – but not wage replace-
ment – to employees to care for a newborn or adopted 
child, to care for a family member with a serious illness 
or to care for family members when another member is 
called to active military duty.17

the PFL act, which is a series of amendments to the 
New York State workers’ compensation Law, creates 
an insurance program that will supplement New York’s 
short-term disability insurance and cover the benefits 
available under the act.18

key details and decisions needed to implement the 
act have not yet been finalized but, by law, must be in 
place by June of this year.19 as such, in late February 
2017, the New York State workers’ compensation Board 
and New York State Department of Financial Services 
issued proposed rules for public comment (due april 10, 
2017).20 

as the effective date of the PFL act is approaching, 
employers and employees should become familiar with 
the basic provisions of the act and how they can prepare 
for its implementation.21

The PFL Act Covers Most Private  
Employers and Employees in New York
Private employers in New York with at least one employ-
ee will be required to provide benefits under the PFL act. 
in contrast, the FMLa of 1993 applies only to employers 
with 50 or more employees.

Full-time private employees who have worked for at 
least 26 weeks and part-time private employees who have 
worked at least 175 hours during the calendar year will 
be eligible for benefits under the PFL act.22 in contrast, 
the FMLa of 1993 applies only to employees who have 
worked for the employer for at least 12 months and/or 
at least 1,250 hours during the 12-month period prior to 
the leave.23 Under the PFL act, eligible employees will 
be entitled to benefits from the first day they are needed, 
without any waiting period.

employees who are not working at the time of a trig-
gering event, such as employees who are on leave while 
collecting workers’ compensation, will not be eligible for 
benefits under New York’s act.24 independent contrac-
tors are not automatically eligible for paid leave under 

in March 2015, Senator kirsten Gillibrand of New 
York and representative rosa DeLauro of connecticut 
introduced the Family and Medical insurance Leave act 
(“Family act”).10 the act seeks to provide coverage for 
employees and the self-employed nationwide, regardless 
of the size of the employer, with up to 12 weeks of paid 
family leave with partial wage replacement. the Family 
act would cover employees taking leave due to their own 
serious health condition or the serious health condition 
of a close relative, or due to the birth or adoption of a 

child, or due to family needs upon a call to active military 
service. the act would create a social insurance program 
under the auspices of the Social Security administration, 
which would be funded by both employers and employ-
ees through small payroll deductions.11

NYSBA Supports Paid Family Leave
in consultation with the NYSBa, the State Bar’s 
committee on women in the Law (cwiL) prepared a 
comprehensive 26-page report analyzing the need for 
paid family and worker leave in the United States, the 
details of the proposed 2015 Family act and the potential 
impact of that act.12 the final report may be found on 
cwiL’s committee webpage.13 cwiL presented its report 
to the State Bar’s executive committee and House of 
Delegates and recommended that the NYSBa support 
enactment of the Family act. in November 2015, the 
executive committee and the House of Delegates adopt-
ed a resolution supporting the legislation to provide paid 
leave benefits, and approving the report and recommen-
dation of the committee of women in the Law. as a result 
of cwiL’s efforts, the NYSBa leadership made paid leave 
a 2016 NYSBa legislative priority and put the full NYSBa 
government affairs muscle behind efforts to further paid 
leave legislation. 

Senator Gillibrand and representative DeLauro 
reintroduced the Family act in February 2017.14 the 
new white House administration, as of February 2017, 
expressed support for some form of paid leave for new 
parents.15

Summary of the NYS Paid Family Leave Benefits Law
New York’s Paid Family Leave act provides employees 
with both leave time and partial wage replacement. 
employees may use this paid leave to care for a new-
born or adopted child, to care for a family member with 
a serious illness and to care for family members when 
another member is called to active military duty.16 the 

as a result of cwiL’s efforts, the NYSBa leadership made paid leave 
 a 2016 NYSBa legislative priority and put the full NYSBa government  

affairs muscle behind efforts to further paid leave legislation. 
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the statutory leave amounts – eight, 10 and 12 weeks 
of paid leave – are the maximum benefits allowed within 
any 52-week period. as such, an employee who takes 
eight weeks of paid leave to care for a newborn in 2018 
will not be entitled to additional paid leave in the event 
a family member becomes seriously ill during the same 
year. the 52-week period starts on the first day the 
employee takes paid family leave.

Unless otherwise expressly permitted by the employer, 
an employee using benefits available under FMLa must 
use them concurrently with paid family leave benefits.30

employees are not required to take leave time during 
which they receive their full salary (such as sick leave 
or vacation time, if any) before taking paid family leave. 
employers can permit, but cannot require, employees to 
take sick leave or vacation time before taking paid family 
leave.31

employees may take paid family leave on a full-day 
basis only. However, employees may take paid fam-
ily leave intermittently. So, for example, an employee 
entitled to eight weeks (40 days) of paid leave may take 
a leave of absence for two days per week over the course 
of 20 weeks.

employers may offer more generous paid leave time, 
in which case employees will not be eligible for statutory 
paid leave in addition to the time offered by the employer.

Wage Replacement Will Be Phased  
in Starting in 2018
in addition to leave, employees will be entitled to a par-
tial wage replacement during their leave time. the wage 
replacement will be determined by a percentage of the 
employee’s average weekly wage. the amount is not 
unlimited, however, but will be capped at a percentage 
of the statewide average weekly wage (aww), which is 
determined each year by the New York State Department 
of Labor.32 

During each year of the phase-in period of the act, 
both the percentage of the employee’s average weekly 
wage and the cap will increase from 50 percent to 67 
percent. in 2018, employees on paid leave will be entitled 
to 50 percent of the employee’s average weekly wage, 
capped at 50 percent of the aww. in 2019, employees on 
paid leave will be entitled to 55 percent of the employee’s 
average weekly wage, capped at 55 percent of the aww. 
in 2020, employees on paid leave will be entitled to 60 
percent of the employee’s average weekly wage, capped 

the act either, but may purchase their own insurance.25 
employees’ citizenship status and immigration status 
will not affect eligibility under the act.

New York’s Paid Leave Act Specifies  
Eligible Uses for Paid Family Leave
the PFL act provides eligible employees with paid leave 
for only the following purposes:
1. For a father or mother to bond with a new child, 

whether born to the family, adopted by family or 
taken as a foster child, during the 12 months after 
the child joins the family.

2. to care for a close relative with a serious health 
condition. the act defines a close relative as a child, 
parent, parent-in-law, grandchild, grandparent, 
spouse or domestic partner. the relative does not 
have to be in New York. the act defines a serious 
health condition as “an illness, injury, impairment, 
or physical or mental condition that involves inpa-
tient care in a hospital, hospice, or residential health 
care facility [or] continuing treatment or continuing 
supervision by a health care provider.”26 this does 
not include illnesses such as the common cold, flu, 
upset stomach, headaches (except migraines) and 
similar conditions.

3. to care for a close relative when another close rela-
tive has been called to active military service.27 

employees may not seek paid family leave under the 
New York Paid Family Leave act for their own health 
condition or for an employee’s own military service. 

New York’s Act Mandates Additional  
Insurance Coverage
as of January 1, 2018, every employer in New York State 
must carry Paid Family Leave coverage in addition to 
disability coverage, and every disability benefits policy 
in New York State must include Paid Family Leave cover-
age. employers who are self-insured for disability claims 
can self-insure for claims under the PFL act.28 

Insurance Premiums Will Be Paid by Employees
Premiums for the new Paid Family Leave coverage will 
be paid by the employees, through payroll deductions. 
the insurance policy will pay out the benefits (that is, 
partial wage replacement) to employees on paid leave.

employee payroll deductions may begin on July 1, 
2017. the regulations issued for public comment in Feb-
ruary 2017 will determine, among other things, the maxi-
mum rate of the employees’ contribution.

New York’s Paid Leave Will Be  
Phased in Starting in 2018
as of January 2018, employers will be required to provide 
eight weeks of paid leave. in 2019 and 2020, employers will 
be required to provide 10 weeks of leave. Starting in 2021, 
employers will be required to provide 12 weeks of leave.29

Unless otherwise expressly permitted 
by the employer, an employee using 
benefits available under FMLa must 

use them concurrently with paid  
family leave benefits.
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as birth or adoption records, medical certification or 
military orders – in support of the  request.39 employers 
likely will also be required to complete and submit docu-
mentation to the insurer regarding the dates of employ-
ees’ paid family leave.

Practical Advice to NYS Employers and Employees
in preparation for the January 2018 effective date of the 
New York Paid Family Leave Benefits act, employers 
should confirm that their disability insurance provider is 
adding insurance to cover claims for paid family leave, or 

take the necessary steps to self-insure against such claims. 
if New York, as required by the act, issues regulations by 
June 2017 regarding premiums and deductions, employ-
ers may be able to begin funding insurance premiums 
by deducting amounts from their employees’ payroll in 
July 2017.

employers should also work with counsel to pre-
pare written policies, or revise employee handbooks, to 
notify employees of the new payroll deduction, the new 
insurance coverage and their rights and obligations 
under the PFL act. employees, in turn, should confirm 
that their employers are providing the required cover-
age, that the deductions for the insurance premiums 
comply with the applicable regulations and that their 
employers have policies and procedures in place to 
enable employees to request paid family leave should 
they ever need it. 

Until January 2018, the effective date of the PFL act, 
employees who need leave to care for a new child, care 
for a close relative with serious health conditions or care 
for a close relative when another is called to active mili-
tary duty, may be entitled to unpaid leave under FMLa 
and may be entitled to other benefits offered by their 
employers. n

1. N.Y. workers’ compensation Law §§ 200–242 (wcL).

2. Family and Medical Leave act of 1993, 29 U.S.c. §§ 2601–2654,.

3. Senator kirsten Gillibrand, The American Opportunity Agenda, at 2, www.
gillibrand.senate.gov/imo/media/doc/Gillibrand_womens booklet.pdf; 
Senator Gillibrand Announces Legislation to Provide Every American Worker with 
Paid Leave (March 18, 2015), www.gillibrand.senate.gov/newsroom/press/
release/senator-gillibrand-announces-legislation-to-provide-every-american-
worker-with-paid-leave; council of economic advisers, The Economics of Paid 
and Unpaid Leave (June 2014), https://obamawhitehouse.archives.gov/sites/
default/files/docs/leave_report_final.pdf.

4. See council of economic advisers, Economics of Paid & Unpaid Leave. 

at 60 percent of the aww. in 2021 and subsequent years, 
employees on paid leave will be entitled to 67 percent of 
the employee’s average weekly wage, capped at 67 per-
cent of the aww.33 the State Superintendent of Financial 
Services may delay these increases if it is determined 
that the increases would negatively impact the state’s 
economy.

employees may combine disability leave under New 
York’s short-term disability program and paid family 
leave for a total of 26 weeks in any 52-week period. For 
example, an eligible employee may take disability leave 

for a pregnancy-related disability followed by paid leave 
to care for a newborn. However, employees cannot collect 
disability payments and paid leave benefits at the same 
time.34

New York’s Paid Leave Act Provides Job Protection
an employee who takes paid family leave under the act 
is entitled to return to the same job or a comparable job 
(that is, one with comparable benefits, comparable pay, 
and comparable other employment terms and condi-
tions). if an employer does not return the employee to 
the same or comparable job, the employee must formally 
request reinstatement.35

if the employee on leave was part of the employer’s 
group health insurance plan, the employer must continue 
to provide health insurance to the employee on leave. if 
the employee contributed to the cost of the health insur-
ance coverage before taking leave, then the employee 
must continue to pay his or her share of the health insur-
ance premiums while on paid family leave.36

Discrimination and Retaliation Are Prohibited
employers may not discriminate against, or retaliate 
against, an employee who takes paid family leave.37

Notice and Documentation Are Required
employees are responsible for notifying their employers 
if they plan to claim paid family leave. if the event trig-
gering the leave request is foreseeable, employees must 
give their employers 30 days advanced notice. if the 
triggering event was not foreseeable, the employee must 
notify his or her employer of the leave request as quickly 
as possible.38 

employees seeking paid family leave will need to 
file a written request and provide documentation – such 

an employee who takes paid family leave under the act  
is entitled to return to the same job or a comparable job  
(that is, one with comparable benefits, comparable pay,  

and comparable other employment terms and conditions).
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FIRST DEPARTMENT

INSURANCE LAW, EVIDENCE.

INSURER MUST DEMONSTRATE COMPLIANCE WITH 30-DAY NOTICE REQUIREMENT RE: AN INDEPENDENT 

MEDICAL EXAMINATION (IME).

The First Department, over a dissent, affirmed Supreme Court’s denial of plaintiff-insurer’s motion for summary judgment 

which argued the insurer was not obligated to provide no-fault insurance coverage because defendant did not appear for a 

scheduled independent medical examination (IME). In order to be entitled to summary judgment, the insurer was required 

to show that it notified defendant of the IME within 30 days of the insurer’s receipt of the verification form from the defen-

dant. Plaintiff’s papers did not state when the verification form was received by it. Therefore, the plaintiff could not show 

it complied with the 30-day-notice requirement. The court noted that the issue could be determined as a matter of law and 

the defect could not be cured in reply papers: “Contrary to the position taken by the dissent, the issue of whether plaintiff 

has failed to establish that the notices for the IMEs were timely, pursuant to 11 NYCRR 65-3.5(d), presents a question of law 

which this Court can review. Unlike the dissent, we find that plaintiff was required to submit proof of the timely notice in 

order to make a prima facie showing of entitlement to judgment as a matter of law. Any belated attempt by plaintiff to cure 

this deficiency in its prima facie showing by submitting evidence for the first time in reply would have been improper ...”. 

American Tr. Ins. Co. v Longevity Med. Supply, Inc., 2015 NY Slip Op 06761, 1st Dept 9-15-15

LABOR LAW, PERSONAL INJURY, EVIDENCE.

TESTIMONY WHICH COULD HAVE ADDED RELEVANT EVIDENCE ABOUT THE NATURE OF PLAINTIFF’S WORK 

(PRE-INJURY) AND THE EFFECTS OF THE INJURIES SHOULD NOT HAVE BEEN EXCLUDED AS “CUMULATIVE.”

Plaintiff in a Labor Law 240(1) action was entitled to a new trial because the trial judge should not have excluded the tes-

timony of a co-worker and plaintiff’s wife as “cumulative.” The court explained: “[A] new trial on damages is necessitat-

ed, because we disagree with the court’s preclusion of testimony by plaintiff’s wife and coworker. Testimony is properly 

precluded as cumulative when it would neither contradict nor add to that of other witnesses ... . Here, the testimony of 

plaintiff’s wife and his coworker would have added to the testimony of other witnesses. First, the coworker saw plaintiff 

fall, and his testimony as to the impact to plaintiff’s foot could have been highly probative of plaintiff’s claim that the con-

tinuing pain in his foot was caused by the accident and did not pre-exist it, as defendants argued. Further, the coworker 

could have testified as to the particular duties carried out by plaintiff as a heavy-construction carpenter, which would have 

supported plaintiff’s position that as a result of his injury he could no longer perform that kind of work. To be sure, plaintiff 

testified about his job duties, but the coworker’s status as a disinterested witness would have given his testimony added 

value to the jury ... . Nor was the proffered testimony of plaintiff’s wife likely to be cumulative, notwithstanding her not 

having asserted a derivative claim. The wife had a unique perspective on her husband’s condition before and after the ac-

cident, and could have assisted the jury in further understanding the extent of his disability and of his pain and suffering.” 

Segota v Tishman Constr. Corp. of N.Y., 2015 NY Slip Op 06764, 1st Dept 9-15-15

SECOND DEPARTMENT

CIVIL PROCEDURE.

REJECTION OF ANSWER BASED UPON A DEFECTIVE VERIFICATION WAS INEFFECTIVE BECAUSE THE REASON 

FOR REJECTION WAS NOT ADEQUATELY EXPLAINED, SUPREME COURT PROPERLY IGNORED THE DEFECT BE-

CAUSE IT CAUSED NO PREJUDICE. 

The Second Department affirmed the denial of plaintiffs’ motion to enter a judgment on the ground defendant failed to 

appear in the action. The plaintiffs had rejected defendant’s answer because the verification was defective. The Second De-

partment noted (1) the rejection of the answer was not effective because it was not accompanied by an adequate explanation 

of the nature of the alleged defect and (2), because plaintiffs suffered no prejudice, Supreme Court properly ignored the 

defect: “ ‘Pursuant to CPLR 3022, when a pleading is required to be verified, the recipient of an unverified or defectively 

verified pleading may treat it as a nullity provided that the recipient with due diligence returns the [pleading] with noti-
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19. wcL § 209(3)(b).

20. www.wcb.ny.gov/PFL/pfl-regs.jsp; www.dfs.ny.gov/insurance/rpro-
indx.htm.

21. the information provided in this article is based on the PFL act and 
the proposed rules, and is subject to change. Further, the information in this 
article is not legal advice.  Persons seeking legal advice should consult with 
counsel concerning the applicability of any law to a particular situation.

22. wcL § 203; https://www.ny.gov/programs/new-york-state-paid-family-
leave (a “private employee is someone who does not work for the State, any 
political subdivision of the state, a public authority or any governmental 
agency or instrumentality”).

23. wcL § 203; 29 U.S.c. § 2611(2)(a).

24. wcL § 206(3)(a).

25. wcL § 206(3)(d).

26. wcL § 201(18).

27. wcL § 201(15).

28. New York State, Paid Family Leave: Family Matters, https://www.ny.gov/
new-york-state-paid-family-leave/helping-new-yorkers-need.

29. wcL § 204(1), (2).

30. wcL § 206(4).

31. wcL § 205(2)(c).

32. wcL § 204(2); https://www.labor.ny.gov/stats/avg_wkly_wage.shtm.

33. wcL § 204(2).

34. wcL § 205(4).

35. wcL § 203-b.

36. wcL § 203-c.

37. wcL § 203-a.

38. wcL § 205(5).

39. wcL §§ 205(2)(b), 217.  
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