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Antitrust in the Trump Administration:
A Tough Enforcer That Believes in

Limited Government

BY JOHN D. HARKRIDER

IVEN THE BROAD BIPARTISAN

support for antitrust, changes between admin-

istrations typically tend to be at the margins.

Historically, Republican administrations were

expected to be less regulatory and more deal
friendly than Democratic administrations. Empirically, this
has manifested itself in a decline in the frequency of Second
Requests in some Republican administrations. It is too early
in the Trump administration to assess whether the frequen-
cy of Second Requests—or the burdens they impose—will
decline. However, recent actions in both antitrust agencies
appear to favor aggressive antitrust enforcement.

While enforcement levels may or may not change, what is
clear, even at this early stage, is that the focus of antitrust
merger enforcement is shifting at both agencies from regula-
tion to law enforcement. The clearest indication of this can
be found in the Department of Justice decision to bring suit
in the proposed AT&T/Time Warner vertical merger and not
to accept a behavioral consent decree, in large part, because
such decrees impose significant conduct obligations on the
industry and force the DO]J to become a de facto regulator
of such provisions.! No less significant, however, is the deci-
sion of the agencies to move away from the more regulatory
approach taken by the Obama Administration with respect
to Standard Essential Patents.

Given these initial trends, one would expect that the new
administration is likely to focus on areas where harm to
consumer welfare is clear and established, and less likely to
trod new ground where harm to consumer welfare is more
ambiguous.

The Players and Governing Philosophy

The DOJ’s Antitrust Division is now led by Makan Delrahim.
He also served as a Deputy AAG in the Antitrust Division
during the Bush Administration. Other familiar faces, such as
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Andrew Finch, Luke Froeb, and Barry Nigro, each of whom
was at the FTC or DO]J during the Bush administration, now
serve in the Antitrust Division. The FT'C now has a full staff
of Commissioners for the first time in over two years fol-
lowing the recent confirmations of Joseph Simons, who is
serving as the Chairman, Noah Phillips, Rohit Chopra, and
Rebecca Slaughter. Christine Wilson was confirmed to replace
Maureen Ohlhausen and will likely take that position soon,
pending Ohlhausen’s upcoming hearing to be a Judge of the
United States Court of Federal Claims. Joseph Simons and
Christine Wilson were at the Commission under Chairman
Timothy Muris during the Bush administration.?

AAG Delrahim has made clear the Division’s position
that “antitrust is law enforcement” and “not regulation.”?
This is consistent with the position taken by former Acting
Chairman Maureen Ohlhausen, that the Commission should
be governed by “regulatory humility.”* This does not mean
that the antitrust agencies will not take aggressive action to
protect consumer welfare, but rather that “vigorous antitrust
enforcement” can “play[] an important role in building a less
regulated economy in which innovation and business can
thrive.”” Or, put another way, “proper and timely antitrust
enforcement helps competition police markets instead of
bureaucrats in Washington, D.C. doing it.”®

During the FTC nomination hearings, Simons indicated
his intention to vigorously police anticompetitive conduct
and prevent anticompetitive consolidation to safeguard con-
sumer welfare.” Throughout the course of the hearing,
Simons indicated that he will be attentive to anticompetitive
monopolization in consolidated sectors and anticompetitive
conduct in the pharmaceutical industry, focusing FTC
resources on areas where the potential for harm is the great-
est. Wilson raised similar concerns about the pharmaceutical
industry and drug pricing, recognizing that the FTC has
been an active enforcer in the pharmaceutical space.

Notably, some of Simons’ answers seem to show a will-
ingness to bring cases under Section 2 of the Sherman Act,®
which have not been a focus of previous Republican admin-
istrations. For example, Simons expressed a desire for the
FTC to vigorously attack conduct by firms with market
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[Tlhe new administration’s policy position on SEPs

also appears to be contrary to the positions of several
agencies in other jurisdictions, such as the European

Commission and certain agencies in Asian jurisdictions.

power using anticompetitive means to stay big. Wilson also
indicated her belief that “anticompetitive or exclusionary
conduct can and should be closely scrutinized by the FTC.”
It will be important to watch for changes in the scope of
Section 2 enforcement once the new leadership is installed at

the FTC.

Merger Review

The frequency of Second Requests is often used as an indi-
cation of the expected level of antitrust enforcement.'
Numerical comparisons, however, must be made with some
caution. The fact that an agency issues more Second Requests
does not mean that it is better protecting consumer welfare.
Indeed, enforcement can actually harm consumer welfare
where the challenged deal creates significant efficiencies.

In any event, the numbers for 2017 are not out yet, but as
the current administration has not suggested that merger
enforcement was too aggressive during the Obama adminis-
tration, there is no indication that the frequency of Second
Requests will decline.

The administration has made clear that it wants to reduce
the merging parties’ burden in responding to Second
Requests."! That being said, the current Model Second
Request has gotten longer.'” The DOJ’s updated Model
Second Request dated November 28, 2016, increased the
number of specifications from 20 to 38, though a number of
the additional requests are optional. Many of the additional
questions are significant, even if not especially burdensome,
because they seek disclosure of the parties’ strategy for getting
clearance. For example, the DOJ Second Request now asks
for information on the parties’ contacts with other branches
of government (which would disclose the parties’ lobbying
efforts), as well as efforts to remedy the antitrust issue (which
may make it more difficult to “litigate the fix” because the
government will have a window into the parties’ strategy in
developing a remedy that may address a district court’s con-
cern—though not the agencies’ concerns).

Similarly, the FTC’s previous Model Second Request from
2010 was 20 pages, compared to the current 31-page version.
Among other things, the new Model also requires parties to
indicate all other antitrust jurisdictions that the parties noti-
fied or will notify and the timing of those investigations,
which is certainly a fair question given the rise of muldi-
jurisdictional review.

That said, these model Second Requests were issued before
the Trump administration was in place and it is not at all clear

12 - ANTITRUST

that they reflect the new administration’s interest in stream-
lining the merger review process. In fact, former Acting
Chairman Ohlhausen suggested the FTC should narrow the
scope of Second Requests.!> With the new leadership at the
FTC now installed, it remains to be seen whether the
antitrust agencies are serious about reducing the burden of
Second Requests.

Merger Remedies

Another notable distinction of this administration’s antitrust
enforcement may be a greater willingness to challenge verti-
cal mergers instead of accepting behavioral remedies. In pre-
vious administrations, the DO]J accepted non-discrimina-
tion provisions to address anticompetitive concerns involving
vertical mergers. The DOJ’s 2011 case against Comcast’s
vertical merger, for example, relied upon behavioral remedies,
specifically non-discrimination provisions, which included
requiring Comcast to treat all Internet traffic the same, to
address its concerns.!* Moreover, the DOJ’s Merger Remedies
guidelines explicitly state that “conduct remedies often can
effectively address anticompetitive issues raised by vertical
mergers.” "> This is especially true in telecom deals.

The DOJ under the current administration, however, was
not willing to agree to non-discrimination and must-supply
provisions to allow the AT&T/Time Warner transaction to
be consummated. While some have suggested political rea-
sons for doing so0,' this claim has not been substantiated.
Perhaps a more likely explanation is that the administration
does not want the DOJ to become a regulator with an ongo-
ing role policing market conduct. This seems to be a princi-
pled conservative approach.

Furthermore, the DOJ has taken the position that it dis-
favors conduct remedies in vertical mergers."” Indeed, AAG
Delrahim explained that antitrust is at its best when “it sup-
ports reducing regulation.”'® The fact that there were sig-
nificant concerns about violations of the behavioral remedies
that occurred after the Comcast merger lends support to
the DOJ’s position regarding the difficulty of behavioral
remedies.

AAG Delrahim has described the problems with accepting
behavioral remedies from the DO]J’s standpoint. In a recent
speech he explained that monitoring the parties’ compliance
with behavioral remedies is inefficient, hard to police, and can
lead to anticompetitive effects if the requirements no longer
reflect the marketplace dynamics."

That said, Delrahim was clear that the DOJ may accept
behavioral remedies where an otherwise “unlawful vertical
transaction generates significant efficiencies that cannot be
achieved without the merger or through a structural remedy,”
though he noted it would be “a high standard to meet.”?

The Director of the FTC’s Bureau of Competition, Bruce
Hoffman, has also reiterated that structural remedies are pre-
ferred, even in vertical mergers. Hoffman echoed the DOJ’s
position, stating, “First and foremost, it’s important to
remember that the FTC prefers structural remedies to struc-



tural problems, even with vertical mergers . . . . But in some
cases we believe that a behavioral or conduct remedy can pre-
vent competitive harm while allowing the benefits of integra-
tion.” " A current FTC matter involving Northrop/Orbital’s
merger may indicate how closely aligned the FT'C and DOJ
will be on this point.

The DOJ has also taken the position that asset carve-outs
are inherently suspect.”” The FTC has similarly expressed
concern about asset carve-outs and, in its 2016 suit chal-
lenging Valeant Pharmaceuticals’ acquisition of Paragon
Holdings, it required that Valeant divest assets outside of the
business to restore competition.” While this is not a new
position, it is a sign that this particular Republican adminis-
tration may be less accommodating than previous adminis-
trations in the sale of less than an ongoing business to rem-
edy a merger.

Minority Ownership

The current administration’s potentially strict approach to
antitrust enforcement is also seen in its position on minority
ownership. For example, in Red Ventures’ acquisition of
Bankrate, the FTC prevented Red Ventures, an Internet mar-
keting firm, from acquiring a senior citizen referral site
(Caring.com) because two private equity investors in Red
Ventures (which collectively owned about 34 percent of the
company) had just acquired a competing senior citizen refer-
ral site (A Place for Mom).? The FTC’s action was unusual
in that it did not accept board recusal, a firewall, or other
behavioral remedy and, instead, required divestiture of
Caring.com. The FTC also included a “nurturing provision”
that prevented Red Ventures from having any commercial
relationship with A Place for Mom for a period of time, on the
theory that Red Ventures had learned something about
Caring.com, demonstrating the FTC’s concerns about infor-
mation exchanges in the context of minority ownership in
competing companies.

Consent Decrees

The DOJ is also making it easier to sue for violations of con-
sent decrees. Specifically, it has added three provisions to
decrees: first, reducing the burden of demonstrating a viola-
tion of the decree from clear and convincing to preponder-
ance of the evidence; second, requiring the acquiring party to
agree to pay the Division’s attorneys’ fees in the case of a vio-
lation; and third, allowing the DOJ to extend or terminate
the term of the decree.”

It also does not appear that there are any differences as yet
in the HHIs that trigger antitrust enforcement. Comparing
the average HHIs in deals with consent decrees from 2017
and 2016 shows only slight differences. For example, in 2016
the agencies entered into 25 consent decrees. Nine of those
did not discuss market share or HHI information. The aver-
age post-merger HHI in the remaining 16 consents was
approximately 7,600, and 7 involved mergers to monopoly.
In comparison, in 2017, the agencies also entered 25 consent

decrees. Five did not discuss market share or HHI informa-
tion. The average post-merger HHI in the remaining 20
consents was approximately 7,100. Ten involved mergers to
monopoly. That said, the FTC entered a consent decree in
2018 in a merger involving HHIs in the 2,500 HHI range,
with a delta of roughly 500 points.?® Again, it is too early to
tell, but there does not seem to be a material difference in the
types of horizontal deals that the current DOJ is challenging.

Contact with Witnesses

It is not unusual for merging parties to contact customers to
give them notice that their names were given to the review-
ing agency in responding to a Voluntary Access Letter or
Second Request. Nor is it unusual for the buyer to contact the
customer to give its view of the market and the rationale for
the deal and to see if there is any way to address its customer’s
concerns with the merger, such as a long-term supply agree-
ment (in the case of a vertical merger) or a new contract
conditioned upon deal closing that passes some of the syn-
ergies on to the customer.

In the FTC’s view, some contacts with non-parties have
crossed the line during merger reviews. The Director of the
FTC’s Bureau of Competition indicated that the FTC will be
attentive to any efforts to threaten witnesses.”” Thus, merg-
ing parties should be mindful that their contacts with non-
parties, including customers, should be narrowly tailored to
give customers notice of the deal, to explore commercial
ways of addressing their concerns, and to give the customers
the merging parties’ view of the marketplace and rationale for
the transaction. While this type of contact is completely
appropriate, merging parties should be careful not to suggest
or imply that they will retaliate against customers that com-
plain or do not support the merger.

Litigation

The Trump administration’s litigation track record demon-
strates that they have no fear of litigation. The DO]J has
brought litigation against the mergers of Time Warner/
AT&T,*® noteworthy because it is a vertical acquisition, and
Parker Hannifin/Clarcor,” also noteworthy because the DOJ
brought the case after the HSR waiting period expired. In the
wake of the DOJ’s aggressive litigation approach, the recent-
ly proposed Sprint/T-Mobile merger is being scrutinized in
the media,*® while it remains to be seen what the agency’s
position will be. The FT'C has also pursued litigation against
mergers in several industries, including fantasy sports,*!
physician services,* microprocessor prosthetic knees,” tita-
nium dioxide manufactured through the chloride process,**
and most recently, canola and vegetable oils.”

Noerr-Pennington

Yet another example of the current administration’s seem-
ingly stricter antitrust enforcement—at least relative to other
Republican administrations—is the FTC’s stance on the
Noerr-Pennington doctrine. In February 2017, the FTC filed
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a case against Shire ViroPharma seeking to narrow the immu-
nity under Noerr-Pennington.’® Part of the FTC’s reason for
bringing this case is to further cement the California Motor®
“pattern of petitioning” exception to the Professional Real
Estate Investors decision’s “objectively baseless” test.*® Narrow-
ing the scope of immunity is very much in line with a poli-
cy objective Muris set out in the 1980s and early 2000s.
With recent nominations of individuals who were at the
FTC under Muris, the case against Shire ViroPharma is a
good indication that the future full Commission will have a
similar policy objective.

Illinois Brick and Hanover Shoe

Further in line with the current administration’s emphasis on
increasing antitrust enforcement, the DO]J has signaled a
willingness to argue against /llinois Brick® and Hanover
Shoe,* two Supreme Court decisions that bar indirect pur-
chasers’ rights to seek damages for federal antitrust viola-
tions and prohibit a pass-through defense to direct purchas-
er suits.*! Delrahim’s principal deputy assistant attorney
general (Finch) said that the Antitrust Division is consider-
ing arguing that the decisions should be overruled, either by
Congress or the Supreme Court. Finch supported the posi-
tion by pointing to confusion created by the Court’s rule and
the states’ “/llinois Brick repealers.” Before Finch’s speech,
Delrahim also indicated that the Antitrust Division is look-
ing into the possibility of recovering damages for taxpayers in
price-fixing cases.*’ That approach would be consistent with
Finch’s remarks because the federal government is frequent-
ly an indirect purchaser and it is unclear whether it would be
able to bring claims under state law.

Economic Liberty

Former Acting Chairman Ohlhausen recently focused signif-
icant attention on economic liberty, which refers to the elim-
ination or reform of burdensome licensing restrictions that
needlessly raise barriers to entry. She emphasized this in sev-
eral speeches over the past year, specifically addressing occu-
pational licensing reform.** Additionally, the FTC established
an Economic Liberty Task Force that is working with the
states to reform licensing requirements and fees to reduce
these barriers and costs.* Whether Chairman Simons will
similarly pursue this focus is unknown, but the policy demon-
strated the agency’s willingness to promote consumer welfare
by using its authority beyond just enforcing the antitrust
statutes.

International Antitrust Enforcement

The Trump administration’s antitrust agencies are also becom-
ing increasingly active on the international scene. The revised
International Guidelines were published in 2017, updating
and expanding the previous Guidelines published in 1995.
Negotiations for the competition chapter of NAFTA were
completed in October 2017, providing increased procedural
fairness in competition law enforcement.
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The DOJ in particular has publicly emphasized interna-
tional antitrust enforcement. The Foreign Commerce Section
has been renamed the International Section, and their budg-
et and staff have been increased. Delrahim has focused upon
the importance of international cooperation among agen-
cies.”” He has also advocated for adherence to principles of
due process and non-discrimination in antitrust enforce-
ment, i.e., not favoring domestic companies over foreign
companies or unfairly disadvantaging foreign companies.® In
addition, Delrahim’s international affairs deputy, Roger
Alford, has discussed the importance of adhering to princi-
ples of international comity, especially with regard to extra-
territorial remedies.”’

It remains to be seen, however, whether divergence
between the United States and international enforcement
will occur in the future. There are two possible areas of diver-
gence. One area is abuse of dominance, where the EC has
found that large technology companies like Google are liable
for what the FTC has previously found is procompetitive
behavior.”® It is also possible that efforts by foreign agencies
to change the rules regarding the licensing of Standard
Essential Patents (SEPs), in light of the current administra-
tion’s new position, may create divergence in the future.

Antitrust-IP Policy

The new administration’s antitrust enforcement at the inter-
section of intellectual property rights is another area of
recent activity. Regarding SEPs, the administration is con-
cerned that implementers will “hold out” and use SEPs
without a license, which the DOJ has claimed reduces incen-
tives for innovators to invest in foundational and essential
technology.”!

This is a departure from the Obama administration, which
was concerned about SEP holders like Qualcomm increasing
the costs of implementers like Apple, which the FTC and
DOJ claimed would increase the costs of consumer products
and lead to reduced incentives to invest in devices that imple-
mented SEPs. The new administration has signaled luke-
warm support for the FTC’s pending suit against Qualcomm.
In addition, in a speech by Delrahim, it has signaled a poten-
tial investigation of the IEEE patent policy,’* expressing con-
cern that the DOJ’s earlier Business Review Letter approving
the new policy had been interpreted in ways “totally incon-
sistent with modern antitrust law.”>®> Notably, the new
administration’s policy position on SEPs also appears to be
contrary to the positions of several agencies in other juris-
dictions, such as the European Commission and certain agen-
cies in Asian jurisdictions.

Thus, it is at least possible that the rule developed by the
Obama administration against obtaining injunctions on SEPs
may be abandoned by the administration. Such a shift, how-
ever, may have limited impact given the decisions by the
Federal Circuit that limit the ability of SEP holders to seek
injunctions when they have made a FRAND commitment
and have a history of licensing their patents.>



Criminal Enforcement

The DOJ’s views on criminal enforcement are aligned with
a traditional Republican focus. Aggregate fine levels are
expected to decline in the short term as the auto parts cases
wind down, but that does not reflect any policy to reduce
criminal antitrust enforcement. In fact, after the European
Commission handled those cases, its fine levels similarly
declined.

Another indicator that aggressive criminal enforcement
will remain a priority under the new administration is the
DOJ’s position of criminalizing no-poach agreements.”
While this is not a new position, it is a display of willingness
to enforce the law aggressively. Further evidence of a possi-
ble expansion of the scope of criminal liability comes from
the fact that Delrahim suggested that a patent transfer to
Native American Tribes may be subject to criminal liability
where the transfer was an attempt to take advantage of sov-
ereign immunity.*®

Conclusion

Looking at the first year of activity at the antitrust agencies
under the Trump administration, it is hard to come up with
support for the narrative that Republican antitrust enforce-
ment is more lax or permissive than it is under Democratic
administrations. Instead, the actions of the current leader-
ship and the pronouncements of the incoming leadership
at both the FTC and the DOJ’s Antitrust Division show a
desire to vigorously enforce antitrust laws. Not only has

merger enforcement continued actively following the Obama
administration, but the agencies are also focusing on many
other antitrust concerns.

A notable difference between Obama and Trump antitrust
appears to be the Trump administration’s recognition that
antitrust is law enforcement rather than regulation. Consis-
tent with an approach that disfavors government interven-
tion, the Trump administration seems to be backing off from
efforts by the Obama administration (and agencies in other
jurisdictions) to police standard-setting organizations’ con-
tracts and shift the bargaining power in SEPs from innova-
tors to implementers.

It appears antitrust enforcement during this administra-
tion will continue to be active, but more focused, and reme-
dies sought will tend to be structural, rather than behavioral
or involving continued oversight of business conduct by the
antitrust agencies. The administration’s position on behav-
ioral remedies could have the following practical implica-
tions: sellers in vertical deals may be more likely to insist on
hell-or-high-water protection, commitments to make divesti-
tures, and/or higher reverse break fees, as well as commit-
ments to litigate. Further, buyers should document and quan-
tify with specifics the efficiencies from vertical integration
that would be lost if the merger were to be blocked.

The Trump administration’s antitrust enforcement appears
to take a more hands-off approach to regulating business con-
duct, while still adhering to, and enforcing, evidence-based,
economically sound antitrust law. Il
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