Enforcing a New York Judgment in the English

Jurisdiction in the Digital Age

By Adam Erusalimsky

The most commonly des- ]
ignated jurisdictions to re-
solve disputes, arising out of
or in connection to all man-
ner of contracts, are either
England and Wales or the
State of New York in New
York City. It is therefore un-
surprising that these are the
only two jurisdictions used
as examples for the model
form exclusive jurisdiction _
clauses suggested under the iy
guidance set out in the 2018
ISDA Choice of Court and Gov-
erning Law Guide.! This is to be anticipated, given both
jurisdictions are renowned for the fairness and indepen-
dence of their judges, the dominance of London and New
York as finance hubs, and the ubiquity of the English lan-
guage. But what happens when a creditor obtains a judg-
ment from a court in New York against a debtor whose
only assets amenable to enforcement are located in the ju-
risdiction of England and Wales? This article answers that
question and also considers the latter jurisdiction’s ability
to adapt to the challenges arising from an age when social
media is rampant and cryptocurrency transactions may
become so.

Adam Erusalimsky

The United Kingdom is made up of three legal ju-
risdictions: (i) England and Wales; (ii) Scotland; and (iii)
Northern Ireland. For brevity, references in this article
to “the English jurisdiction” or “the jurisdiction of the
English courts” shall refer to the jurisdiction of England
and Wales, and references in this article to the “New York
jurisdiction” or the “jurisdiction of the New York courts”
shall, albeit imperfectly, refer to the jurisdiction of the
courts of the State of New York and the United States Dis-
trict Court located in the borough of Manhattan in New
York City.

The private international law of the United Kingdom,
and specifically its law on the recognition of foreign judg-
ments, is the result of an iterative patchwork of sources
whose iterations largely span from (i) initiatives at the
colonial and Commonwealth level;? (ii) bilateral trea-
ties, such as those concluded with Canada (though not
covering judgments from Québec), Australia, and certain
other common law countries;? (iii) and multilateral trea-
ties, such as—at least until the United Kingdom leaves
the EU* —the Lugano Convention, the Treaty on the
Functioning of the European Union, and the latter’s juris-
dictional progeny, the Brussels Regulation Recast.’> Each
of those patches is stitched to the other and given legal ef-

fect in the United Kingdom by primary and/or secondary
legislation enacted by the United Kingdom’s Parliament.

This example of parliamentary sovereignty might
give a foreign lawyer the impression that this patchwork
is comprehensive since, if it is all woven together by the
United Kingdom’s Parliament, it might have been de-
signed to be an all-encompassing quilt and provide an
avenue for recognition of many foreign states’ judgments.
Yet this all-encompassing quilt has only been made pos-
sible by the common law, in the judge-made sense of the
term. Without this common law, the United Kingdom'’s
legislature would have had also to enact legislation as to
the recognition of judgments of all those states for which
there is no reciprocal regime, either because they were
not part of the Commonwealth and colonial initiatives,
or because they did not enter into the relevant bilateral
or multilateral treaties. Therefore, whether a judgment of
the New York courts is recognized in England is deter-
mined by the English common law rules of recognition; it
is those rules that are summarized in the first part of this
article.®

Recognition of Foreign Judgments in England

To register a foreign judgment in England under the
common law regime, the judgment creditor will need to
bring a fresh proceeding in England to demonstrate that
the foreign judgment satisfies the following criteria:

1. it is the final and conclusive decision of a court;

2. as a matter of English private international law,
that court had what is termed “international juris-
diction” to make the judgment; and

3. there is no defence to recognition.

Looking at the first limb of the test, one would be
forgiven for thinking that the word “final” in this context
means that all appeals have been exhausted. As noted
by Briggs, “the terminology is more easily used than it is
defined,”” since,

1. “final” in this context means that the decision can-
not be reconsidered in the court which made the
ruling, even though there are still unexhausted
rights of appeal to higher courts; and
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2. “conclusive” means that it represents the court’s
settled answer on the point, rather than, for ex-
ample, an interim answer made at an interlocutory
hearing.

Turning to the second limb, “international jurisdic-
tion” is established if the foreign judgment debtor either
submitted to the foreign court’s jurisdiction or was pres-
ent within the jurisdiction of the foreign court when the
proceedings were commenced—which is likely to mean
when process was deemed served.® It does not consider
other principles of the English common law on jurisdic-
tion, such as forum non conveniens. This omission might
be considered counterintuitive since the English private
international law has well-established common law rules
which determine whether an English court has jurisdic-
tion over a defendant. This becomes more intuitive, how-
ever, when one considers that the English rules recognize
that, as a matter of comity, it would be wrong for an
English court to hold that a foreign court had surpassed
its jurisdiction if, had the roles been reversed, the English
court would have declined to exercise its jurisdiction

New York courts’ jurisdiction over the defendant will sat-
isfy both the New York test of jurisdiction and the English
concept of “international jurisdiction.”

Turning now to the final limb, recognition of the for-
eign judgment in England will be denied if the judgment
debtor can make out any one of the following defences:

1. The foreign court had no jurisdiction. This is a
more theoretical defence than a practical one, since
the foreign judgment will be deemed valid by an
English court unless and until action is successfully
taken in the foreign court to set it aside; once set
aside, there is no valid judgment to recognize in
England.

2. The foreign court exercised its jurisdiction in con-
travention of an arbitration or jurisdiction clause—
which is the case even if the foreign court addressed
the very issue and concluded, entirely and correctly
in accordance with its own law, that there was no
breach.!?

“It is, therefore, important that a New York attorney wishing to bring pro-
ceedings against an English company in New York, with a view to enforcing
the ensuing judgment in England, ensures that the New York courts’ juris-
diction over the defendant will satisfy both the New York test of jurisdiction

and the English concept of ‘international jurisdiction.

over a matter. Support for this principle also exists on the
American side of the pond: “we are not so provincial as
to say that every solution of a problem is wrong because
we deal with it otherwise at home.””

The English court has held that the relevant territo-
rial jurisdiction is defined by reference to the jurisdiction
of the court seized, so that a defendant sued in a state
court must be within the territorial jurisdiction of the
state, but if sued in a federal court all that is required is
that the defendant be within the federation.!® The pres-
ence of individuals can usually be established by refer-
ence to the stamps in their passports, airline tickets etc.,
but whether a corporation is present can be trickier to de-
termine. A company is present if it has a reasonably fixed
and definite place of business, maintained by the compa-
ny and from which its business is done.!! Temporary vis-
its by officers or agents of the company will not suffice,
even if—again, counterintuitively—a foreign court may
regard such visits as sufficient to exercise its jurisdiction
against the company. It is, therefore, important that a
New York attorney wishing to bring proceedings against
an English company in New York, with a view to enforc-
ing the ensuing judgment in England, ensures that the

1777

3. Fraud. It is an ancient principle of the English com-
mon law that fraud unravels everything.!® If the
judgment debtor can demonstrate that the foreign
court was either party to, or the victim of, a fraud,
whether because the claim was false, or the testi-
mony or documentary evidence was false or both,
then recognition of the foreign judgment in England
will not be granted. For these purposes, the English
court will allow what is effectively a rehearing of
any issues relevant to the allegations of fraud that
have already been decided against the defendant
in the foreign court. Somewhat controversially, the
evidence required by the English court to clear this
hurdle will vary depending on the foreign court in
question; for example, much more persuasive evi-
dence that a New York judge was bribed into grant-
ing a fraudulent judgment will be required by the
English court than if the allegation concerned, for
instance, a Venezuelan judge.

4. Breach of standards of procedural fairness. This
encapsulates complaints such as, (i) the defendant
was not notified of the proceedings or was not rep-
resented in the proceedings and was not afforded
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the opportunity to be heard, or (ii) the foreign court
violated the principle of finality by reopening a
final decision without good reason. Many of these
complaints will now be grounded in arguments
made under the Human Rights Act 1998 (which
must be observed by all UK courts), but their avail-
ability have always existed under the common law.

5. Existence of a prior English judgment. If a prior
English judgment is inconsistent with the foreign
judgment, then the foreign judgment cannot be rec-
ognized in England.

6. The recognition of the judgment would be contrary
to public policy. Judgments giving effect to laws
that are repugnant to human rights will be denied
recognition, either as a matter of the pre-existing
common law rules or as incompatible with the
Human Rights Act 1998.

It is important to note that the circumstances de-
scribed in paragraph 6, above, are very narrowly circum-
scribed and so it is very rare that an application to set
aside is made by a New York judgment debtor and rarer
still that it is successful.

The procedural significance of recognition is that once
a foreign judgment is recognized by an English court, it
creates an English obligation that can be enforced in Eng-
land by way of an action for debt. Accordingly, only final
judgments for fixed sums of money are amenable to a
process of execution once recognized without a further ap-
plication for an appropriate remedy (such as would be the
case for a foreign non-money judgement for, say, specific
performance or delivery up).

How Will the English Jurisdiction Cope in the
Digital Age?

Now that the common law rules of recognition have
been briefly sketched out, the scene is set to consider the
English jurisdiction’s ability to adapt to the challenges
arising from the digital age. In particular, consider a
hypothetical New York judgment for the payment of
100 bitcoin, where the initial summons commencing the
hypothetical proceedings had been served via Facebook
only, in breach of a New York court’s direction for alter-
native service via Facebook as a backstop to the service
upon the defendant at his or her known email address
(as was allowed in the case in ET.C. v. PCCare247 Inc.).*
There are two issues in play under this scenario, each of
which is dealt in turn below:

1.Is a judgment for 100 bitcoin a judgment for a fixed
sum of money such that once recognized by the
English court, there will be no need for a further
application for an appropriate remedy in order for
the judgment to be executed?

2. Does non-compliance with the New York court’s
order for service by alternative means give rise to
the English common law defence to recognition
that there has been a breach of the standards of
procedural fairness in the foreign proceedings?

This article need not introduce cryptocurrencies and
the blockchain technology, since that has already been
done admirably by this journal.!® Whilst cryptocur-
rencies such as bitcoin are still in their nascent stages,
the English court has already recognized their value
and utility. Although more commonly featured in the
criminal courts, in the context of offences under the
Computer Misuse Act 1990,'¢ or as demonstrating the
ability to evade justice as a consideration relevant to the
grant or denial of bail,'” the use of a cryptocurrency in
and of itself is by no means illegal. Adopting the Eng-
lish common law principle that everything which is not
forbidden is allowed,”8 there is no prohibition against
cryptocurrencies in England. As such, unless and until
the United Kingdom’s legislature outlaws cryptocur-
rencies, there is nothing illegal about buying or using
cryptocurrencies as a means to effect payment between
willing contracting parties. That is not to say it is le-
gal tender; a judgment debtor does not satisfy a debt
in pounds sterling if he pays the judgment creditor in
bitcoin, but there is nothing to suggest that a contract
where the contract price was to be paid in bitcoin would
not be enforced. However, as set out in paragraph 11
above, only final judgments for fixed sums of money can
be executed once recognized. Is the sum of 100 bitcoin a
fixed sum of money? If bitcoin is to be treated as analo-
gous to a foreign currency, the answer to this question
can be found in the House of Lords decision in Miliangos
v. George Frank Ltd.' Until that decision, a long line of
English jurisprudence held that all contractual debts for
a liquidated sum in a foreign currency were to be paid in
pounds sterling at an exchange rate calculated at the date
of breach. That rule prejudiced Miliangos, who was owed
a sum in Swiss francs, since during the life of the English
litigation there was a steep fall in the value of the pound
against the franc—such that, by the time of judgment,
the judgment sum (in pounds) was worth much less than
the original Swiss franc debt. Accordingly, the issue be-
fore the House of Lords was whether the English courts
were able to order a judgment in any currency other than
pounds sterling. The Lords held that judgments may be
given in an English court in a foreign currency, or the
sterling equivalent, at the date the court authorizes en-
forcement of the judgment. The court has widened the
scope of the rule in Miliangos in subsequent judgments. It
now applies to claims for damages for breach of contract
(both liquidated and unliquidated) and tortious claims
governed by English law.

The English court’s ability to recognize judgments
in one currency, as an English judgment for a debt in an-
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other currency, gives the process of enforcing the debt in
England a degree of pragmatism. For example, if a judg-
ment creditor wishes to enforce his judgment against the
judgment debtor’s English bank account, he can apply
to the court for a third party charging order against the
bank in question and ensure that the currency expressed
on the judgment matches the currency of the bank ac-
count. Where the English judgment is given in a foreign
currency, the order should state, “It is ordered that the
defendant pay the claimant (sum in foreign currency)

or the Sterling equivalent at the time of payment.”? Ac-
cordingly, if the New York judgment was for U.S. $100,
upon the order for recognition being made in England,
the court would order the payment of U.S. $100 or the
Sterling equivalent at the time of payment. So, assum-
ing the English court would treat the sum of 100 bitcoin
as being analogous to a foreign currency, it could carry
out the same exercise using the conversion rate appli-
cable at the time ordered for payment. But is that a likely
analogy?

There is no English authority on this question. The
jurisprudence of the European Court of Justice has
recognized cryptocurrencies as a contractual means of
payment between consenting parties, as part of an ex-
amination of their treatment for certain tax purposes,
but the law has not gone further than this. In Skatteverket
v. Hedquist,*' the European Court of Justice was required
to give a preliminary ruling on a reference from the
Swedish court concerning the interpretation of Directive
2006/112 (Principal VAT Directive) and whether transac-
tions to exchange a traditional currency for bitcoin, or
vice versa, were subject to VAT.?? In her advisory opin-
ion to the European Court of Justice, Advocate General
Kokott observed that,

virtual currency has no purpose other
than to be a means of payment . . . the
“bitcoin” virtual currency, being a con-
tractual means of payment, cannot be
regarded as a current account or a de-
posit account, a payment or a transfer.
Moreover, unlike a debt, cheques and
other negotiable instruments referred to
in Article 135(1)(d) of the VAT Directive,
the “bitcoin” virtual currency is a direct
means of payment between the opera-
tors that accept it.

But unlike air miles, Amazon credits or another
retailer’s loyalty points, which are all centralized with
supply controlled by the issuer of the so-called virtual
currency, cryptocurrencies such as bitcoin are decentral-
ized and not created or controlled by a single central
entity. This helps to explain why the value of cryptocur-
rencies is so volatile; with price being purely driven by
demand, unmitigated by the interventions of monetary
policymakers, a cryptocurrency’s price is a pure function

of market demand. It is that feature which may make an
English court reluctant to recognize a bitcoin judgment
as a matter of course and simply convert it into sterling
at the date of payment. If, as had been the case up until
January 2018, bitcoin has risen in value sharply between
the time the foreign proceedings were commenced and
the foreign judgment recognized, then such an automatic
conversion would risk being unfair to the judgment
debtor. On the other hand, the judgment creditor could
argue that the volatility and speculative nature of bitcoin
is well known, and the judgment debtor should not have
agreed to pay a contract sum expressed in bitcoins if he
or she did not want to be so bound. It is these competing
arguments that may call for a judicial inquiry into the
proper conversion rate. Such an inquiry is available to
the judgment creditor since he or she could commence a
claim in the English court against the judgment debtor
and, unless an exception to the doctrine applies,? the
New York judgment will be recognized as res judicata as
to the merits of the underlying claim, leaving the English
court to order the enquiry.

What about asset classes other than currency? This
journal has already explored how,

1. regulatory agencies in the United States have ar-
gued, with some success, that in spite of a lack of
significant legislation or regulatory frameworks,
“[blitcoin and other digital currencies are subject
to their jurisdiction because they are . . . simultane-
ously commodities, money, property, and (some-
times) securities,”?* and

2. unlike in the United States, “the Cayman Island’s
Securities Investment Business Law narrowly
defines securities subject to that law, which does
not cover cryptocurrencies,” although the authors
note that cryptocurrency trading could “easily be
captured by existing regulatory regimes” in the
Cayman Islands and would “probably fall under
the control of the Cayman Island’s Money Services
Law.”?

In comparison, the United Kingdom lags behind with
one of its principal regulators, the Financial Conduct Au-
thority (FCA), only announcing in April of this year that
it would unveil “guidelines” on cryptocurrency policy
later this year.?® The FCA’s website still acknowledges
that “cryptocurrencies are not currently regulated by the
FCA provided they are not part of other regulated prod-
ucts or services.”?” The absence of a regulatory or statu-
tory framework for the classification of cryptocurrency
as a commodity, security or other asset class, however,
should not complicate recognition proceedings per se. If
the English court was not willing to consider bitcoin as a
currency, taking it out of the scope of the Miliangos rule
described above, the judgment creditor could still com-
mence a claim in the English court and, as before, unless
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an exception to the doctrine applies, the New York judg-
ment will be recognized as res judicata, as to the merits
of the underlying claim, leaving the judgment creditor
free to apply for an order for delivery up of the bitcoins.
Unless and until Parliament makes cryptocurrencies ille-
gal, such that recognition of the foreign judgment would
be contrary to public policy, a judgment creditor will at
least be able to convert his or her foreign bitcoin judg-
ment into an order for delivery up.

We turn now to the second question of whether a
defence exists to deny recognition on the basis that there
has been a breach of the standards of procedural fairness
in the foreign proceedings. Although there is little case
law on the point, commentators agree that an argument
that there has been a technical breach in the mode or
manner of service in the foreign court is insufficient.?8
The judgment debtor needs to show that he has not
been made aware of the commencement of the foreign
proceedings.? So if the judgment creditor can persuade
the court that the judgment debtor did access his or her
Facebook account on a sufficiently regular basis so as
to have received the summons in good time, arguments
that the judgment creditor failed to also serve by email
are likely to fall on deaf ears and recognition would not
be denied on this basis.

Conclusion

Although it remains to be seen how the English
courts will react to a claim for recognition of a New York
judgment for the payment of a sum in bitcoin, the English
courts have at their disposal the necessary machinery to
deal with such a problem. To facilitate an enforcement ac-
tion taken against assets in the United Kingdom, lawyers
drafting a contract for a counterparty who wishes the
contract sum to be expressed in bitcoin should include
a liquidated damages clause stipulating that the bitcoin
sum is convertible to a recognized traditional currency
upon proceedings being issued to recover that sum. The
clause should also provide a mechanism for determin-
ing the applicable exchange rate and the date of conver-
sion. This will either (i) enable the court first seized with
the matter to make its award in a recognized traditional
currency, such that enforcement in England is possible
immediately after recognition; or (ii) failing an award
being made in a recognized traditional currency, enable
the English court to conduct its enquiry at the proper
conversion rate. In the absence of such a clause, the Eng-
lish court will still recognize the judgment creditor’s en-
titlement to the bitcoins, but proceedings will need to be
brought for an order for delivery up of the bitcoins.

Ajudgment debtor may cry foul in respect of any
aspect of the foreign proceedings, but the English court is
accustomed to such ploys and will accordingly only re-
fuse recognition on the basis of some irregularity if it has
caused real injustice.
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