NYLitigator

A Journal of the Commercial & Federal Litigation Section
of the New York State Bar Association

Inside

B Analysis, Developments
in U.S. Class Actions

M Prep Is Key to Rewarding,
Successful Mediation

B In-House Counsel Can,
Should Collect Fees

M Third-Party Litigation
Financing in the U.S.

Bl Deposition Witness
Review of Privileged
\WEIEELS

...and more

www.nysba.org/ComFed




Commercial and Federal Litigation Section

OFFICERS

Chair:

Robert N. Holtzman

Kramer Levin Naftalis

& Frankel LLP

1177 Avenue of the Americas
New York, NY 10036-2714
rholtzman@kramerlevin.com

Chair-Elect:

Laurel R. Kretzing
Jaspan Schlesinger LLP
300 Garden City Plaza
Garden City, NY 11530
lkretzing@jaspanllp.com

Vice-Chair:

Jonathan B. Fellows
Bond, Schoeneck

& King, PLLC

One Lincoln Centre
Syracuse, NY 13202-1324
fellowj@bsk.com

Secretary:

Daniel K. Wiig
Municipal Credit Union
22 Cortlandt Street
New York, NY 10007
dwiig@nymcu.org

Treasurer:

Anne B. Sekel

Foley & Lardner LLP

90 Park Avenue

New York, NY 10016-1301
asekel@foley.com

Delegates to the

House of Delegates:
Tracee E. Davis

Zeichner Ellman &

Krause, LLP

1211 Avenue of the Americas
Floor 40

New York, NY 10036-8705
tdavis@zeklaw.com

Mitchell J. Katz

Barclay Damon LLP

125 East Jefferson Street
Syracuse, NY 13202-2078
mkatz@barclaydamon.com

James M. Wicks

Farrell Fritz PC

1320 RXR Plaza
Uniondale, NY 11556
jwicks@farrellfritz.com

Alternate Delegate to
the House of Delegates:
Robert N. Holtzman
Kramer Levin Naftalis &
Frankel LLP

1177 Ave. of the Americas
New York, NY 10036-2714
rholtzman@kramerlevin.com

Accommodations for Persons with Disabilities:

NYSBA welcomes participation by individuals with disabili-
ties. NYSBA is committed to complying with all applicable
laws that prohibit discrimination against individuals on

the basis of disability in the full and equal enjoyment of its
goods, services, programs, activities, facilities, privileges,
advantages, or accommodations. To request auxiliary aids or
services or if you have any questions regarding accessibility,
please contact the Bar Center at (518) 463-3200.

© Copyright 2019 by the New York State Bar Association

ISSN 1085-4193 (print)
Cite as NYLitigator

ISSN 1933-8589 (online)

Robert L. Haig
Michael A. Cooper
Shira A. Scheindlin
Harry P. Trueheart, I1I
P. Kevin Castel
Mark H. Alcott
Gerald G. Paul
Mark C. Zauderer
Bernice K. Leber
John M. Nonna
Jack C. Auspitz
Sharon M. Porcellio
Jay G. Safer

Cathi A. Baglin

The NYlLitigator

Editor
Daniel K. Wiig
Municipal Credit Union
22 Cortlandt Street
New York, NY 10007
dwiig@nymcu.org

Contributing Editors
Moshe O. Boroosan
Associate
Robbins Geller Rudman & Dowd, LLP

Beth Gazes
Class of 2020
Touro Law School

Salvatore Lapetina
Associate
Geringer McNamara & Horowitz LLP

Megan Schnader
Class of 2019
New York Law School

Former Chairs:

Lewis M. Smoley
Lauren J. Wachtler
Stephen P. Younger
Lesley F. Rosenthal
Carrie H. Cohen
Peter Brown
Vincent J. Syracuse
Jonathan D. Lupkin
David H. Tennant
Tracee E. Davis
Gregory K. Arenson
Paul D. Sarkozi
James M. Wicks
Mark A. Berman
Mitchell J. Katz



Table of Contents
Spring 2019 ¢ Vol. 24, No. 1

A Note from the Chail.........ccccooiiiiiiiii e 3
By Robert N. Holtzman

Fed. R. Civ P. 30(b)(6), 56(c)(4) and Fed. R Evid. 602, 802: Can the Concept
of “Corporate Knowledge” Be Stretched?.............ccooiiiiiiiiicccccs 5
By Stephen M. Harnik and Armin Kaiser

“The Future Ain’t What It Used to Be”: Rigorous Analysis, Predominance
and Other Developments in U.S. Class ACHONS ........ccociiiriiiiiiniiiiiiinccceeceaes 12
By Jay L. Himes and Jonathan S. Crevier

Preparation is the Key to a Rewarding and Successful Mediation ...........ccccccoovviiiiiiiinnnnnnne. 28
By Theo Cheng
In-House Counsel Can and Should Collect Attorney Fees............c.cccoiiiiiiiiiiiiiicces 32

By Daniel K. Wiig

Third-Party Litigation Financing in the United States.............ccccccoeiiiiiiiiccce 34
By Aaron Katz and Steven Schoenfeld

Deposition Witness Review of Privileged Materials: A Certain Waiver?...........ccccoovviiiiiinnnnns 44
By Benjamin R. Nagin and Melissa Colén-Bosolet

Section Reports

Guidelines for Obtaining Cross-Border EVidence ... 46
Report of the Nominating Committee...........cccovvviiiiiiiiiiiiiiiii 51
Proposed Amendment of Rule 3 of the Rules of the Commercial Division...........cccccceceveviiinininnnee. 52
Section Committees and Chairs...........cccoviiiiiiiiiiiiiiiii e 54

The views expressed in the articles in this publication are not endorsed
by the Commercial and Federal Litigation Section, unless so indicated.

r— - - - - - - - - — — — — — — — — — — 1

| Upcoming CLE Programs |
Accounting for Lawyers

| 0 1 |
Tuesday, April 16, 2019 | 9:00 a.m. - 12:00 p.m. | Albany & Webcast

| Introductory Lessons on Ethics and Civility 2019 |

| Tuesday, April 9, 2019 | 9:00 a.m. — 1:00 p.m. | Buffalo |
Wednesday, April 10, 2019 | 9:00 a.m. — 1:00 p.m. | Albany

| Friday, April 12, 2019 9:00 a.m. - 1:00 p.m. | Long Island, NYC & Webcast, Rochester |

| Visit www.nysba.org/CLE/Upcoming_CLE_Programs for more information. |

L — - - - - - - - - - - - - - - - - = -4

NYSBA NYLitigator | Spring 2019 | Vol. 24 | No. 1



Thank you for being a NYSBA and Commercial
and Federal Litigation Section member!

Renew your memberships for 2019 by visiting www.nysba.org/renew
or calling the Member Resource Center at 800-582-2452.

Have you considered also joining the Dispute Resolution Section at only $35 per year? Network with

knowledgeable lawyers in your field and continually learn important issues most pressing in your area of practice.

Let us know when you renew!

Don’t let your NYSBA membership lapse,
enroll in Automatic Renewal.

Why Automatic Renewal?

¢ Continuous membership. Ensure your exclusive benefits and services
continue without interruption.

e Save time. One less bill to deal with or phone call to make.

¢ Environmentally friendly. Less paper generated with fewer mailings.

¢ You will be notified each year/month with a reminder before your
credit card is charged

—

}

Z, | —
..4-
7 | —
|

®

w
> |

e ———

-

-

| ’ e N
- ! “‘

EW YORK STATE
BAR ASSOCIATION




A Note from the Chair

As I write, the partial
shutdown of the federal
government has ended or,
at a minimum, has been
adjourned for several
weeks. The legal com-
munity was lucky this
time—the effects on the
federal judiciary were
limited, largely due to the
remarkable work of chief
judges and administra-
tive staff who were able
to ensure that the courts
remained open and funded
through the course of the
shutdown. Butitwasa
close call, and had the shutdown not ended the courts
would have suffered the same impact as other parts of
the government—furloughed employees, others required
to work without pay, and a reduction in services to the
public.

I express no position here on the politics of the issues
that led to the shutdown—I do not see that as within the
scope of my role as Chair of this august Section. But in
this forum I think we are compelled to recognize what
almost came to pass in the realm we occupy—the legal
forum and the administration of justice—and to do what
we can to ensure it does not happen again.

Once the judiciary ran out of funds, the impact would
have been immediate. Article III judges would have
continued to receive their salaries, as required under
the Constitution, but all other employees of the judicial

branch would have gone unpaid—some sent home after
being deemed “nonessential,” and others forced to work
with no pay until the resolution of the shutdown. Then,
the stresses placed on other government workers—we all
have heard stories of individuals who took on second jobs,
drove for Uber or Lyft, or simply were unable to pay their
bills—would have been visited on employees of the judi-
ciary. And while our colleagues in the courts would no
doubt have made extraordinary efforts to keep the wheels
of justice turning, inevitably we and our clients would
soon have experienced a direct impact.

This cannot be permitted to happen to the judicial
branch again. The judiciary is, of course, a co-equal
branch of government, but it had no role in this battle be-
tween the executive and legislative branches. The Consti-
tution protects Article III judges from a decrease in salary,
but not the rest of the many thousands of employees who
ensure that justice is done on a daily basis. And, if there is
a next time, the impact on clients and the administration
of justice could be severe.

Our New York Congressional representatives opposed
the shutdown, and there are now discussions regarding
the possibility of legislative action to ensure that govern-
ment shutdowns do not occur in the future. Isubmit that
whatever the outcome of those efforts, the judiciary must
not be a pawn in any future budget battles. Our bar as-
sociation, other bar associations around the country, and
individual attorneys should support action to insulate the
judiciary from any future shutdown. And if there is a next
time, we should be vocal supporters of the judicial branch
and opponents of any shutdown potentially impacting its
operations.

Robert N. Holtzman
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Fed. R. Civ P. 30(b)(6), 56(c)(4) and Fed. R Evid. 602, 802:
Can the Concept of “Corporate Knowledge” Be Stretched?

By Stephen M. Harnik and Armin Kaiser

Introduction

Federal Rules of Evidence (FRE) 602 and 802 are
clear: a witness must have personal knowledge of the
matter and cannot testify as to hearsay.! Federal Rule
of Civil Procedure (FRCP) 56(c)(4)? is similarly clear: a
declarant/affiant on a motion for summary judgment
must have personal knowledge of the facts to which he is
attesting. Nevertheless, during discovery, FRCP 30(b)(6)
permits corporations, partnerships, and other entities to
offer evidence that is not known personally but is offered
as the knowledge of the organization. Sometimes, on a
motion for summary judgment, or at trial, an admissibil-
ity clash arises when the declarant/affiant or the witness,
as the case may be, seeks to rely affirmatively on FRCP
30(b)(6) deposition testimony that has not been made
with personal knowledge. Can this concept be stretched?

Whether FRCP 30(b)(6) testimony can be introduced
at trial will generally depend on who is seeking to rely
upon it. While FRCP 30(b)(6) exempts the deponent from
the personal knowledge requirement and the rule against
hearsay, under the Federal Rules of Evidence only an ad-
verse party may rely upon such testimony. Indeed, courts
generally refuse to hear FRCP 30(b)(6) testimony if it is
being introduced by the party on whose behalf the depo-
nent testified, allowing only testimony that is personally
known. Although, as noted below, there is case support
for liberalizing that rule, which would accommodate
organizations that no longer have in their employ per-
sons with personal knowledge of the disputed facts, only
a few courts have expressed a tendency to deviate from
the strict limitations on the admissibility of FRCP 30(b)(6)
testimony.

“When a party moves for summary judgment, the courts are not consistent
in their approach to the admissibility of FRCP 30(b)(6) testimony.”

FRCP 30(b)(6) is a frequently employed and very
useful tool for obtaining discovery from corporations,
partnerships, and other entities. In a nutshell, it permits
a party to require a party opponent or third-party entity
to produce a witness within its organization with not just
personal knowledge of the matter at hand, but, so long as
the notice sets forth the topics to be explored with reason-
able particularity, then with knowledge of specific facts,
as they are known to the organization as a whole. It goes
without saying that FRCP 30(b)(6) streamlines the discov-
ery proceedings because it obviates the need for a party
to produce, and the opposing party from having to notice
and depose, multiple individuals within an organization
with personal knowledge about matters pertinent to the
issues in dispute. As the Advisory Committee on the
Civil Rules noted when the novel procedure was promul-
gated, FRCP 30(b)(6) would alleviate the deposing party’s
burden, allowing it simply to identify the subject matter
of the deposition rather than an individual with personal
knowledge, and thereby “curb the bandying” by an orga-
nization of its corporate officers or managers with each
disclaiming knowledge of facts that are clearly known to
the organization itself.3 FRCP 30(b)(6) is also beneficial
for deponent organizations, “which find that an unneces-
sarily large number of their officers and agents are being
deposed by a party uncertain of who in the organization
has knowledge.”*

When a party moves for summary judgment, on the
other hand, the courts are not consistent in their approach
to the admissibility of FRCP 30(b)(6) testimony. As is well
known, in such instances, the record is viewed in the light
most favorable to the nonmoving party, drawing all rea-
sonable inferences in the latter’s favor.® The court should
not weigh evidence or make credibility determinations.
Those tasks should be left to the fact-finder.® Nevertheless,
while a party does not necessarily have to produce evi-
dence in a form that would be admissible at trial, inadmis-
sible hearsay should not be used to overcome a properly
supported motion for summary judgment.’

Does FRCP 30(b)(6) allow room for an exception to
FRE 602’s personal knowledge requirement and FRE 802’s
rule against hearsay? In the context of motions for sum-
mary judgment, some trial courts have said yes. When
it comes to trial testimony, we have also identified one
district that has been inclined to show some leniency. We

STepHEN M. HARNIK and ARMIN KAISER are principal and associate at
Harnik Law firm. Harnik is engaged in complex international litigation.
Among other international and domestic clients, he represents the Aus-
trian Government in NY. He is a graduate of Case Western University
Law School and Swarthmore College. Kaiser earned his LL.M at NYU
and was a principal co-author of the Committee’s Report on the Evolu-
tion of General Jurisdiction Rules in the Years since Daimler AG v.
Bauman, NY Litigator, Fall 2017, Vol 22, No 2.

NYSBA NYLitigator | Spring 2019 | Vol. 24 | No. 1



see merit to that position. At the same time, we believe
similar standards should apply irrespective of whether
the testimony is offered on a summary judgment motion
or at trial.

The Permitted Use of FRCP 30(b)(6) Testimony
at Trial

The discovery tool enshrined in FRCP 30(b)(6) was
introduced as part of the 1970 amendment to FRCP 30 in
order to facilitate and streamline the discovery process.
The novel procedure was intended to reduce the difficul-
ties previously encountered when deposing corporations,
partnerships, and other entities or government agencies,
where the deposing party had to guess the identity of the
individual with personal knowledge of the specific issue
at hand.

Pursuant to FRCP 30(b)(6), the deposing party must
notify the organization of the intended deposition,
describing “with reasonable particularity” the matters
which the deposing party seeks to examine. The organi-
zation must then designate an individual to testify as to
matters known or reasonably available to the organiza-
tion. The designee does not testify at deposition based
on personal knowledge, but rather speaks for the orga-
nization about matters to which the organization has
reasonable access.® Accordingly, an organization noticed
pursuant to FRCP 30(b)(6) “must make a conscientious
good-faith endeavor to designate the persons having
knowledge of the matters sought by the party noticing the
deposition and to prepare those persons in order that they
can answer fully, completely, unevasively, the questions
posed as to the relevant subject matters.”” While the tes-
timony of a FRCP 30(b)(6) deponent is not binding on the
organization to the same extent as a judicial admission,
it will, nonetheless, be considered as the organization’s
testimony for evidentiary purposes.'® This is not the case
for testimony that exceeds the scope identified by the de-
posing party in the 30(b)(6) notice, which will instead be
treated as the testimony of the individual deponent.!!

FRCP 32 governs the use of depositions at trial and
constitutes an independent exception to the hearsay rule
in cases where the deponent is not available to testify
at trial.!? Pursuant to FRCP32(a)(3), the testimony of
a FRCP 30(b)(6) designee may be used by “an adverse
party for any purpose.”!® While the statements of an or-
ganization’s agent or employee could also be admitted as
an adverse party’s admission pursuant to FRE 801(d)(2),
FRCP 32(a)(3) acts independently to obviate an oppos-
ing party’s burden to prove the existence of a qualifying
agency or employment relationship.!* As the Advisory
Committee noted in the context of the 1970 revision of
FRCP 32, this subsection was intended to complement
the (at that point novel) procedure for taking the de-
position of corporations or other organizations. Taken
together, FRCP 30(b)(6) and FRCP 32(a)(3) thus allow
an adverse party to circumvent the strict requirements of

FRE 602 and FRE 802 when introducing the testimony of
corporate deponents at trial.

Restrictions on the Testimony of FRCP 30(b)(6)
Designees at Trial

While FRCP 30(b)(6) only governs the admissibility of
deposition testimony, the Fifth Circuit extended its appli-
cation to live trial testimony by corporate representatives
in Brazos River Auth. v. GE Ionics, Inc.’> In that case, the
plaintiff River Development Authority sought to question
the co-defendant contractor’s designated FRCP 30(b)(6)
witness at trial as to matters within the contractor’s cor-
porate knowledge. The contractor and its co-defendant
objected to that line of questioning and the district court
agreed, ruling that the plaintiff could only elicit testimony
that was based on the witness’s personal knowledge. The
Fifth Circuit vacated and remanded, holding that the
River Development Authority should have been permit-
ted to question the contractor’s FRCP 30(b)(6) witness
as to his corporate knowledge. Pointing out the general
judicial preference for live testimony where the deponent
is available at trial, the Fifth Circuit explained that

[aJlthough there is no rule requiring that
the corporate designee testify “vicarious-
ly” at trial, as distinguished from at the
FRCP 30(b)(6) deposition, if the corpora-
tion makes the witness available at trial
he should not be able to refuse to testify
to matters as to which he testified at the
deposition on the ground that he had
only corporate knowledge of the issues,
not personal knowledge. !

However, in Union Pump Co. v. Centrifugal Tech. Inc.,"”
the Fifth Circuit reiterated that only an adverse party may
rely on testimony by a corporate witness designated un-
der FRCP 30(b)(6). In that case, the defendant corporation
appealed a district court’s evidentiary findings, request-
ing anew trial. The defendant argued inter alia that the
district court should not have permitted plaintiff Union
Pump’s corporate representative to testify to matters that
were hearsay and not within his personal knowledge.
Union Pump countered that although the disputed testi-
mony had not been within the witness’s personal knowl-
edge, it should nonetheless be admissible as corporate
knowledge, since the witness had been designated as a
corporate representative under FRCP 30(b)(6). The Fifth
Circuit expressly rejected Union Pump’s argument and
held, citing FRCP 32(a)(3) and Brazos, that only an adverse
party may rely on a corporate representative’s testimony
based on corporate knowledge.'® Thus, the Fifth Circuit
reiterated that where a party seeks to introduce the testi-
mony of its own corporate representative, the latter “may
not testify to matters outside his own personal knowledge
to the extent that information is hearsay not falling within
one of the authorized exceptions.”? Similar to the Fifth
Circuit, most federal courts have adopted a narrow read-
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ing of FRCP 32(a)(3) and regularly hold that FRCP 30(b)
(6) does not apply to live trial testimony, which remains
subject to the personal knowledge requirement and the
rule against hearsay.’ For the most part, a corporation
therefore should not expect to rely on the testimony of its
FRCP 30(b)(6) designees at trial, unless the testimony is
founded on personal knowledge.

Stretching the Scope of FRCP 30(b)(6) to Trial
Testimony

A somewhat different, albeit measured, approach has
been taken by the Northern District of Illinois in Sara Lee
Corp. v. Kraft Foods Inc.,*' a case about hot dogs. Two of
the largest hotdog manufacturers, Oscar Meyer and Ball
Park Franks, accused each other of deceptive advertis-
ing. Among other things, the defendant claimed that the
plaintiff had misused a taste-test award given by non-
party ChefsBest. The litigants had deposed ChefBest’s
FRCP 30(b)(6) witness both as a corporate representative
and personally. As corporate representative, the wit-
ness gave deposition testimony that was not based on
personal knowledge regarding his company’s licensing
practices in respect of the taste-test award. The plaintiff
gave notice that it planned to use ChefsBest’s deposition
testimony at trial and the defendant objected on the basis
that it was not knowledge known to the witness person-
ally in violation of FRE 602.

Reiterating the important benefits of FRCP 30(b)(6)
in the context of discovery, the court perceptively noted
that “[w]hen it comes to using Rule 30(b)(6) depositions
at trial, strictly imposing the personal knowledge require-
ment would only recreate the problems that Rule 30(b)
(6) was created to solve” by presenting corporations with
the “daunting task” of identifying employees or former
employees to establish the corporation’s position—as
previously identified at the FRCP 30(b)(6) deposition.??
However, the district court also recognized the inherent
difficulty of reconciling the objectives of FRCP 30(b)(6)
with the fundamental requirement for personal knowl-
edge and the prohibition against hearsay. Thus, it further
queried whether

[gliven that some of Thompson’s [the
witness] testimony may be admitted
based on the corporate knowledge of
ChefsBest, the next question is how far
the concept of “corporate knowledge”
can be stretched. Few courts have ad-
dressed this issue, but the purposes un-
derlying Rule 30(b)(6) must be balanced
against the real dangers of admitting
testimony based on hearsay. See Deutsche
Shell Tanker Gesellschaft mbH v. Placid
Refining Co., 993 F.2d 466, 473 n.29 (5th
Cir. 1993) (corporate representative may
not repeat “rank hearsay”). For instance,
the Court doubts that a Rule 30(b)(6) wit-

ness should be allowed to testify about
the details of a car accident in lieu of the
corporation’s truck driver who actually
witnessed the event. If he could, Rule
30(b)(6) would severely undercut the re-
quirement, fundamental to our adversary
system, that fact witnesses have personal
knowledge of the matters upon which
they testify.?

Seeking to strike a balance, the Sara Lee court held
that “the admission of testimony based on corporate
knowledge should be limited to topics that are particu-
larly suitable for Rule 30(b)(6) testimony,” including
“matters about which the corporation’s official position is
relevant, such as corporate policies and procedures, or the
corporation’s opinion about whether a business partner
complied with the terms of a contract.”?* The court,
however, also found that “Rule 30(b)(6) testimony is less
appropriate for proving how the parties acted in a given
instance.”? Based on this distinction, the court concluded
that the deponent’s testimony could be admitted for
purposes of explaining the corporate non-party’s licens-
ing policies and whether it believed that one of the parties
had violated those policies.

It may be argued that the court’s rationale in Sara
Lee is not unwarranted. As previously explained, before
the introduction of FRCP 30(b)(6) depositions, in cases
involving large organizations it often was a challenge
to find a person with personal knowledge of the mat-
ters at hand. Evidently, in the context of complex issues
and transactions within large organizations, the more
likely scenario is that multiple individuals have personal
knowledge of only certain specific aspects of the relevant
facts. FRCP 30(b)(6) permits the organization to designate
one or several individuals who can testify outside of the
bounds of FRE 602 and 802, based solely on their review
of the organization’s books and records and interviews of
various knowledgeable employees.

Thus, while the discovery process is certainly stream-
lined by FRCP 30(b)(6), as the court points out in Sara
Lee, those benefits are lost—at least for the organization
on whose behalf the witness testified—when a case goes
to trial. Consider, for instance, litigation involving large
multi-national organizations where most officers or em-
ployees with personal involvement in the pertinent trans-
actions, which may have occurred long ago, have moved
on. At the tail end of years-long discovery, the case finally
proceeds to trial, but none of the employees with personal
knowledge—including those that testified at deposition—
remain under the organization’s control. Based on a strict
application of the personal knowledge requirement, the
organization cannot rely on live direct testimony of its
own FRCP 30(b)(6) witness. Aside from reading into the
record prior deposition testimony of former employees
with knowledge, the organization can thus present no live
witnesses at trial and typically must heavily rely on the
cross-examination of the opposing party to make its case.
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The Sarah Lee approach could alleviate these concerns,
however, at the expense of FRE 602 and 802.

The Northern District of Illinois subsequently af-
firmed its more permissive stance with regard to
FRCP 30(b)(6) deposition testimony in University Health-
system Consortium v. United Health Grp., Inc.,?® albeit in a
different context. In that case, the court was faced with a
motion to strike a declaration offered in support of a mo-
tion for summary judgment based on an alleged lack of
personal knowledge. Although trial testimony was not at
issue, the court cited the Seventh Circuit’s decision in Bra-
zos (but not Sara Lee) arguing that FRCP 30(b)(6) witnesses
could testify at trial as to matters within corporate knowl-
edge.?’ Arguably, however, the court overstated the hold-
ing in Brazos, which only concerned the issue whether
an adverse party could question a FRCP 30(b)(6) witness
as to corporate knowledge where the witness was made
available at trial. Nevertheless, the court held that “a
Rule 30(b)(6) witness may testify both in a deposition and
at trial to matters as to which she lacks personal knowl-
edge, notwithstanding the requirements of Federal Rule
of Evidence 602.”? The district court thus found “little
principled distinction” between allowing a FRCP 30(b)(6)
witness to testify at trial as opposed to testifying by way
of a declaration in support of a motion for summary judg-
ment, and it ultimately denied the motion to strike.

It should be noted that Sara Lee and University
Healthsystem both cite to Brazos but fail to address the
Fifth Circuit’s subsequent holding in Union Pump. In
that regard the Northern District of Illinois thus ap-
pears to be an outlier, with the majority of federal courts
following the Union Pump approach requiring live trial
testimony by corporate representatives with personal
knowledge. But, as seen, Sara Lee suggests a “balanc-
ing test” that would require the courts to distinguish
between situations in which the “corporation’s offi-
cial position is relevant” as opposed to situations that
require a determination as to “how the parties acted in
a given instance.”?’ Nevertheless, Sara Lee has only been
sparingly cited by other courts, and it has been distin-
guished and criticized. In Indus. Eng’g & Dev., Inc. v.
Static Control Components, Inc., for instance, the Middle
District of Florida expressly rejected Sara Lee, relying on
Union Pump and holding that FRE 602’s personal knowl-
edge requirement is not eliminated by FRCP 30(b)(6).%
The District of Delaware directly addressed Sara Lee’s
balancing test for admitting a party’s own FRCP 30(b)(6)
testimony at trial in ViiV Healthcare Co. v. Mylan Inc.3' It
found that while such testimony may be admissible if
proffered by a non-party (as was the case in Sara Lee), the
untrustworthiness of hearsay is too compelling where
a party to the case affirmatively seeks the introduction
of its own FRCP 30(b)(6) testimony as to its truth. To be
fair, as previously explained, the Sara Lee court had not-
ed that “the purposes underlying FRCP 30(b)(6) must be
balanced against the real dangers of admitting testimony
based on hearsay.”*? Nevertheless, it appears unlikely at

this time that the Sara Lee’s balancing test will gain much
traction, sensible as we believe it to be.

Use of Non-Personal FRCP 30(b)(6) Testimony in
Support of Motion for Summary Judgment

With the exception of Brazos,®® Sara Lee,** and Uni-
versity Healthsystem,*> we have found no court that has
recognized an exception, under FRCP 30(b)(6), to the
personal knowledge requirement of FRE 602 and the
prohibition against hearsay under FRE 802 outside the
context of deposition testimony. Curiously, the courts are
not so strict applying this tenet, however, when it comes
to summary judgment motions, and here, their logic gets
fuzzy. Thus, while FRCP 56(c)(4) requires that affidavits
or declarations used in support or opposition to summary
judgment motions be “made on personal knowledge,
set out facts that would be admissible in evidence, and
show that the affiant or declarant is competent to testify,”
several courts appear to have adapted a more lenient ap-
proach to the personal knowledge requirement applicable
to FRCP 30(b)(6) designees.

In Lloyd v. Midland Funding, LLC 3 for example, the
plaintiff sued the defendant under the Fair Credit Report-
ing Act because the defendant had failed to dismiss a
pending collection action after the plaintiff had paid off
her debt. That resulted in the case going to default and
the lowering of the plaintiff’s credit score, which in turn
had raised the interest rate she was required to pay on a
loan. The district court granted the defendant summary
judgment on all of the plaintiff’s claims for damages, rely-
ing heavily on affidavits submitted by three FRCP 30(b)(6)
declarants without personal knowledge. The plaintiff ap-
pealed, arguing, inter alia, that the FRCP 30(b)(6) affidavits
constituted inadmissible hearsay because they were not
based on personal knowledge. Although the Sixth Circuit
acknowledged that the FRCP 30(b)(6) declarant’s affida-
vits were not based on personal knowledge, it held that
summary judgment was proper because the admissibility
standards are different when the court considers sum-
mary judgment from when the same evidence is offered at
trial. The holding begins cheekily:

The personal knowledge requirement
works differently in this setting, where a
human being ([the declarant]) speaks for
a corporation (Midland). It is not easy to
take a deposition of a corporation or for
that matter obtain an affidavit from one.
In one sense, indeed, it is not even pos-
sible to do so, as inanimate objects are not
known for their facility with language.
That means, whenever a corporation is
involved in litigation, the information
sought must be obtained from natural per-
sons who can speak for the corporation.
[...] And that means there is no obligation
to select a person with personal knowl-
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edge of the events in question, so long as
the corporation proffer[s] a person who
can answer regarding information known
or reasonably available fo the organiza-
tion. In this instance, [the declarant] pre-
sented facts known to Midland based on
his review of the company’s records. That
does not run afoul of the personal knowl-
edge requirement in [FRCP] 56(c)(4).%”

The problem with this holding is that the Sixth Circuit
does not explain why evidence that is not personally
known should be acceptable under FRCP 56(c)(4), but
not at trial under FRCP 30(b)(6). It skirts that question by
merely observing that “evidence at the summary judg-
ment stage does not have to be in a form that would be
admissible at trial.”3® In similar fashion, the Fifth Circuit
recognized an affiant’s FRCP 30(b)(6) witness status to
reinforce a finding that the statements in her affidavit
constituted “competent summary judgment evidence”
albeit noting first that irrespective of her capacity as per-
sonal representative the affiant appeared to have personal
knowledge.®

The Fourth Circuit, on the other hand, has observed
the inconsistency in this. Albeit not ruling directly on the
issue, in Sutton v. Roth, LLC it noted in a footnote that an
affidavit submitted by the movant in support of its mo-
tion for summary judgment was “of questionable value
because the affiant’s ‘personal knowledge” [was] based
on a review of files rather than direct, personal knowl-
edge of the underlying facts.”40 At the district court level,
a number of courts have followed this same reasoning
and insisted on a stricter interpretation of FRCP 56(c)(4).
In particular, the Eastern District of Virginia emphasized
in Soutter v. Equifax Info. Servs. LLC that the mere fact that
a person was previously deposed as a FRCP 30(b)(6) wit-
ness does not vest that person with personal knowledge
of the matters discussed at deposition.*! Thus, the district
court stressed the distinction between a FRCP 30(b)(6)
deposition given on behalf of a corporation and based on
corporate knowledge, and a declaration that is supposed
to reflect the personal knowledge of the declarant.*? In
so doing, the court distinguished cases in which the
deponent had relied on corporate records and criticized
precedent in which other courts had admitted affidavits
by FRCP 30(b)(6) deponents that were not founded in
personal knowledge, noting that they “offer no explana-
tion in support of the decision to allow an affidavit.”4?
Several other district courts have refused to extend the
FRCP 30(b)(6) exemption to the personal knowledge
requirement to declarations or affidavits submitted in
support of summary judgment motions.**

On the other side are district courts which, like the
Sixth Circuit, are not troubled by affidavits or declara-
tions by corporate representatives not grounded upon
personal knowledge. In Pace v. Air & Liquid Sys. Corp.,*®

for example, the S.D.N.Y. declined to strike an affirmation
based on a purported lack of personal knowledge where
the affiant stated that he had testified as the organiza-
tion’s corporate representative previously and performed
research regarding the organization’s current and historic
products manufactured and sold, thereby rendering him
knowledgeable as to the organization’s product lines.

The court held that it is “axiomatic” that a corporate
representative may “testify and submit affidavits based on
knowledge gained from a review of corporate books and
records” and, to the extent the affirmation was based on
such review in the affiant’s official capacity as corporate
representative, it could be considered under Rule 56(c)
(4).% This approach was accepted by numerous other
district courts, particularly where a corporate representa-
tive’s testimony was based on his or her review of corpo-
rate books and records.*” Although, arguably, the Sixth
Circuit’s and the S.D.N.Y.’s respective holdings in Lloyd
and Pace did not deviate from the traditional admissibility
requirements, both courts emphasized that the testimony
in question was based on the affiant’s review of admissible
corporate records and personal knowledge. Other district
courts, however, do not offer much justification for depart-
ing from the requirements of FRCP 56(c)(4).%

One may argue that the personal knowledge require-
ment can be viewed more liberally with regard to non-
moving parties in the context of summary judgment mo-
tions because the movant bears the heavy burden to show
that there is no genuine dispute as to any material fact.’
On the other hand, a declaration introduced by the mov-
ing party and based on corporate as opposed to personal
knowledge may result in a dispositive ruling just as bind-
ing as a judgment entered after trial. As just one example,
in Kennedy v. Life Ins. Co. of N. Am.,*® the Western District
of Kentucky refused to strike a corporate representative’s
declaration introduced by the moving party and ultimate-
ly relied on that declaration to grant summary judgment
in favor of that party, dismissing the case with prejudice.’!

Conclusion

As discussed, not all courts agree with the position
taken by the Sixth Circuit in Lloyd regarding the personal
knowledge requirement of FRCP 56(c)(4). However,
even though FRCP 30(b)(6) is strictly limited to deposi-
tions, various district courts have accepted FRCP 30(b)(6)
non-personal deposition testimony to support a declara-
tion or affidavit submitted in connection with a summary
judgment motion. At the same time, most courts reject
live trial testimony by corporate representatives under
FRCP 30(b)(6) if such testimony is not based on personal
knowledge (unless, of course, it is offered by an adverse
party). We believe that it is illogical not have one uni-
form standard applied when considering non-personal
FRCP 30(b)(6) testimony, whether it is being offered on a
summary judgment motion or directly at trial by a non-
adverse witness.
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Turning to our title, we further believe that the

“stretch” made by Sara Lee, allowing general non-personal
FRCP 30(b)(6) testimony pertaining to an organiza-

tion’s official position at trial, is a step forward given the
“daunting” task an organization may face gathering rel-
evant evidence from long-departed employees. In light of
the conflict with the traditional rules of evidence this cre-

the testimony of a Rule 30(b)(6) witness as merely an evidentiary
admission and do not give the testimony conclusive effect”);
Vehicle Mkt. Research, Inc. v. Mitchell Int’l, Inc., 839 F.3d 1251,

1261 (10th Cir. 2016) (“We agree with our sister circuits that the
testimony of a Rule 30(b)(6) witness is merely an evidentiary
admission, rather than a judicial admission.”); ¢f. Crawford v. George
& Lynch, Inc., 19 F. Supp. 3d 546, 554 (D. Del. 2013) (“A Rule 30(b)
(6) witness’s testimony is binding on the corporation.”).

ates, it remains to be seen whether the Northern District 1. fgi’ (eégélzli{h%lz)eg)g o N.Y. State Dep't of Educ., 642 F. Supp. 2d 156,
of Illinois—or other district courts for that matter—will B
. 12.  See Ueland v. United States, 291 E.3d 993, 996 (7th Cir. 2002) (“Rule
elaborate or expand upon the Sara Lee balanang test. 32(a), as a freestanding exception to the hearsay rule, is one of the
‘other rules’ to which Fed. R. Evid. 802 refers. Evidence authorized
Endnotes by Rule 32(a) cannot be excluded as hearsay, unless it would be
1. Those Rules provide: inadmissible even if delivered in court.”).]
Fed. R. Evid. 602. Need for Personal Knowledge: 13. Fed.R. Civ. P. 32(2)(3).
A witness may testify to a matter only if evidence is 14.  See Estate of Thompllen 0. Kawas.aki Heaz{y Indus., 291 ER.D. 2?7, 307
introduced sufficient to support a finding that the wit- (N.D. Iowa 2013) (“if the [parties seeking to rely on the te,stunony]
ness has personal knowledge of the matter. Evidence meet the requirements for admissibility of [the deponent’s]
to prove personal knowledge may consist of the Rule 30@)(6) deposition pursuant to Rule 32(a)(’3), [they] are .
witness’s own testimony. This rule does not apply to a not required to demons.tl.rate that [the deponen? s] statements in
witness’s expert testimony under Rule 703. his Rule 30(b)(6) deposition also meet .the requlren‘.ler}ts of Rule
801(d)(2) for the statements to be admitted as admissions of a
- party-opponent.”).
Fed. R. Evid. 802. The Rule Against Hearsay: 15. 469 F.3d 416, 432-35 (5th Cir. 2006).
Hearsay is not admissible unless any of the following 16. Id. at434
provides otherwise: [i] a federal statute; [ii] these rules; .
or [iii] other rules prescribed by the Supreme Court. 17. 404 Fed. Appx. 899 (5th Cir. 2010).
2. Fed. R. Civ. P. 56(c)(4) states: 18. Id.at 907—08. The Fifth 'C.ircuit ultin}ately held, howev.er, that
the district court’s decision to admit the disputed testimony
Fed. R. Civ. P. 56(c)(4). Affidavits or Declarations. was harmless and not reversible, given the remaining evidence
An affidavit or declaration used to support or oppose presented.
amotion must be made on personal knowledge, set 19.  Id. (quoting Brazos, supra, and Deutsche Shell Tanker Gesellschaft mbH
out facts that would be admissible in evidence, and v. Placid Refining Co., 993 F.2d 466, 473 n.29 (5th Cir. 1993))
show that the affiant or declarant is competent to . ..
testify on the matters stated. 20. Sge, e.g., Brooks v. Caterpillar Glob. Mining Am., LLC, 2017 U.S.
Dist. LEXIS 125093, at *15 (W.D. Ky. Aug. 8, 2017) (“contrary to
3. SeeFed. R. Civ. P. 30, Notes of Advisory Committee on 1970 Defendant’s argument, Rule 30(b)(6) does not eliminate Rule 602’s
amendments (citing Haney v. Woodward & Lothrop, Inc., 330 E2d personal knowledge requirement[.]”); Stryker Corp. v. Ridgeway,
940, 944 (4th Cir. 1964)). 2016 U.S. Dist. LEXIS 163131, at *7-9 (W.D. Mich. Feb. 1, 2016)
4. Id. (Rule 30(b)(6) designee could not testify at trial as to matters
. outside of her personal knowledge or not falling under one of
See Scott v. Harris, 550 U.S. 372, 380, 127 S. Ct. 1769, 1776 (2007). the hearsay exfepﬁons); s Eo ' & Dev v e
6. See, e.g., Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S. Ct. Components, Inc., 2014 U.S. Dist. LEXIS 141823, at *10 (M.D. Fla.
2505, 2513 (1986); Jeffreys v. City of New York, 426 F.3d 549, 553-54 Oct. 6, 2014) (“Rule 30(b)(6) does not eliminate Rule 602’s personal
(2d Cir. 2005); Jerge v. City of Hemphill, 80 Fed. Appx. 347, 352 n.7 knowledge requirement.”); Sabre Int’l Sec. v. Torres Advanced
(5th Cir. 2003); O’Leary v. Accretive Health, Inc., 657 F.3d 625, 630 Enter. Sols., LLC, 72 E. Supp. 3d 131, 146 (D.D.C. 2014) (holding
(7th Cir. 2011). that Rule 30(b)(6) designee could not testify at trial as to matters
7. See, e.g., Selvam v. Experian Info. Sols., Inc., 651 Fed. Appx. 29, 31-32 outgide of his per,s,onal knowledge, since Rl}le ,3(,)@)(6) is re,StriCt,Ed
(2d Cir. 2016) (“the party opposing summary judgment cannot to .chscovery a.nc%, does not govern the admissibility of testimonial
rely on inadmissible hearsay in opposing a motion for summary evidence at trial”); Roundtree v. Chase Bank USA, N.A., 2014 U.S.
: : o1 ! . Dist. LEXIS 76255, at *3 (W.D. Wash. June 3, 2014) (“FRCP 30(b)
judgment absent a showing that admissible evidence will be L . . . . 5,
available at trial.”) (quotations omitted). (6) is 1napp11cable, to the issue of witness testimony at trial.”); TIG
Ins. Co. v. Tyco Int’l Ltd., 919 E. Supp. 2d 439, 454 (M.D. Pa. 2013)
8. See SEC v. Morelli, 143 FER.D. 42, 45 (S.D.N.Y. 1992); State Farm (”Although Rule 30(b)(6) allows a corporate designee to testify to
Mut. Auto. Ins. Co. v. New Horizon, Inc., 250 ER.D. 203, 216 (E.D. matters within the corporation’s knowledge during deposition,
Pa. 2008). at trial the designee ‘may not testify to matters outside his own
9. Morelli, supra, at 45 (S.D.N.Y. 1992) (quoting Mitsui & Co. (U.S.A.), kITO"‘.’lEdge' to the extent that information is hea?say not falling
Inc. v. Puerto Rico Water Resources Authority, 93 ER.D. 62, 67 (D.P.R. within one of the authorized exceptions.”) (quoting Union Pump);
1981)). L-3 Communs. Corp. v. OSI Sys., 2006 WL 988143, at *9 (S.D.N.Y.
) ) i Apr. 11, 2006) (corporate party was only permitted to introduce
10.  See, ?’g i Keepers,. Inc. v. City of Milford, 807 F.3d 24, 34 (2d Cir. 2015) testimony within its own corporate representative’s personal
(noting that while a FRCP 30(b)(6) deponent’s testimony can knowledge).
be used against the organization, it is not binding “in the sense
that it precludes the deponent from correcting, explaining, or 21. 276 ER.D. 500 (N.D. IIL. 2011).
supplementing its statements”); A.I. Credit Corp. v. Legion Ins. Co., 22 Id. at503.
265 F.3d 630, 637 (7th Cir. 2001) (explaining that FRCP 30(b)(6) 3 I
deposition testimony is evidence which, like any other deposition ) )
testimony, can be contradicted and used for impeachment 24. Id.
purposes); Snapp v. United Transp. Union, 889 F.3d 1088, 1104 (9th 25 Id
Cir. 2018) (agreeing with “the majority of the courts [that] treat
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26.
27.
28.
29.
30.

31.
32.
33.

34.
35.

36.
37.
38.

39.

40.
41.
42.

43.
44.

68 F. Supp. 3d 917 (N.D. Ill. 2014).
Id. at 921.

Id.

Sara Lee, 276 ER.D. at 503.

2014 WL 4963912, at *4 n.1 (M.D. Fla. Oct. 6, 2014) (“Because of
Rule 602’s personal knowledge requirement, the Court declines to
adopt the approach set forth in [Sara Lee].”).

2014 WL 2195082, at *2 (D. Del. May 23, 2014).
Id. (emphasis added).

And, in that case, only in respect of the testimony of an adverse
party.
Only as to the testimony of a non-party.

Concerning a declaration offered in support of a motion for
summary judgment.

639 Fed. Appx. 301 (6th Cir. 2016).
639 Fed. Appx. at 305 (citations omitted).
Id. at 305 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986);

Shazor v. Prof’l Transit Mgmt., Ltd., 744 F.3d 948, 960 (6th Cir. 2014)).

See Cutting Underwater Techs. USA, Inc. v. Eni U.S. Operating Co.,
671 F.3d 512, 516 (5th Cir. 2012).

361 Fed. Appx. 543, 550 n.7 (4th Cir. 2010).
299 ER.D. 126, 131-32 (E.D. Va. 2014).

Id. (quoting McDonald v. OneWest Bank, FSB, 929 F. Supp. 2d 1079,
1090 (W.D. Wash. 2013)).

Id.

See, e.g., Woods v. Austal, U.S.A., LLC, 2011 U.S. Dist. LEXIS 42361,
at *17 n.14 (S.D. Ala. Apr. 11, 2011) (doubting that “the ‘personal
knowledge’ aspect of Rule 56(c)(4) is suspended as to a 30(b)(6)
declarant”); Apparel Bus. Systems, LLC v. Tom James Co., 2008 U.S.
Dist. LEXIS 26313, at *61-62 (E.D. Pa. Mar. 28, 2008) (evaluating
declaration of former 30(b)(6) deponent based on the personal

45.
46.

47.

48.
49.
50.
51.

knowledge requirement of Rule 56(e), now Rule 56(c)(4)); LaSalle
Bank Nat'l Assoc. v. Citicorp Real Estate, Inc., 2003 U.S. Dist. LEXIS
15069, at *30-33 (S.D.N.Y. Aug. 26, 2003) (striking as hearsay
portions of an affidavit by former 30(b)(6) affiant who stated
that he reached his conclusions based on his investigation and
discussions with the organization’s personnel).

171 F. Supp. 3d 254 (5.D.N.Y. 2016).

Id. at 272 (quoting Harrison-Hoge Indus. v. Panther Martin S.R.L.,
2008 U.S. Dist. LEXIS 25480, at *83 (E.D.N.Y. Mar. 31, 2008)).

See, e.g., Kennedy v. Life Ins. Co. of N. Am., 2017 U.S. Dist. LEXIS
97341, at *6-7 (W.D. Ky. June 23, 2017) (corporate representative did
not need not to have personal knowledge of the events described
in the declaration made on behalf of organization); Weinstein v.
D.C. Hous. Auth., 931 F. Supp. 2d 178, 186-87 (D.D.C. 2013) (“if a
corporate officer is noticed for deposition pursuant to Rule 30(b)
(6), ‘his sworn affidavit is admissible,” even if that declaration is
not based on personal knowledge.”) (quoting Williamson v. Life Ins.
Co. of N. Am., 2012 U.S. Dist. LEXIS 111069, at *1 n.1 (D. Nev. Aug.
8, 2012)); Seifried v. Portfolio Recovery Assocs., LLC, 2013 U.S. Dist.
LEXIS 167092, at *5-6 (E.D. Okla. Nov. 25, 2013) (declaration by
Rule 30(b)(6) witness would not be stricken, “even though it [was]
not based on his personal knowledge”); Sunbelt Worksite Mktg. v.
Metro. Life Ins. Co., 2011 U.S. Dist. LEXIS 87387, at *5-6 (M.D. Fla.
Aug. 8, 2011) (“While Rule 56(c)(4) does require an affidavit to be
based on personal knowledge . . . an affidavit by a Rule 30(b)(6)
designee does not have to be based on personal knowledge but is
expected to be based on the organization’s collective knowledge.”);
Afroze Textile Indus. LTD. v. Ultimate Apparel, Inc., 2009 U.S. Dist.
LEXIS 61805, at *4 n.5 (E.D.N.Y. July 20, 2009) (“to the extent [the
affiant’s] affidavit is based upon his review of plaintiff’s books and
records . . . it can be considered under [Rule 56(e)].”).

Id.
See Celotex Corp., 477 U.S. at 324 (1986).
2017 U.S. Dist. LEXIS 97341.

Kennedy v. Life Ins. Co. of N. Am., 262 E. Supp. 3d 481, 492 (W.D. Ky.
2017), aff'd, 718 E. App’x 409, 411 (6th Cir. 2018).
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“The Future Ain't What It Used to Be"
Rigorous Analysis, Predominance and Other Developments

in U.S. Class Actions

By Jay L. Himes and Jonathan S. Crevier

l. Introduction

Rule 23 of the Federal Rules of Civil Procedure
prescribes the requirements that a plaintiff seeking to
prosecute a class action must satisfy. Under Rule 23 (a),
the plaintiff must show that: (1) the class is so numerous
that joinder of all members is impracticable (numerosity);
(2) there are questions of fact or law common to the class
(commonality); (3) the plaintiff’s claims are typical of the
claims of the class (typicality); and (4) the plaintiff will
fairly and adequately protect the interests of the class (ad-
equacy of representation). In addition, under Rule 23(b)
if the plaintiff seeks money damages, she must further
show that: (1) the questions of law or fact common to the
class predominate over questions affecting only individu-
al class members (predominance); and (2) class litigation
would be superior to other methods of adjudication, such
as litigating individual class member cases (superiority).

Predominance, required by Rule 23(b)(3), has become
the Maginot line for most class certification motions
today. That was not always so, however.

Some years back, the Supreme Court sent two
overarching messages to the lower courts called on to
decide whether to permit a class to be certified. On the
one hand, in the Eisen case, the Supreme Court wrote
that Rule 23 does not “give[] a court any authority to
conduct a preliminary inquiry into the merits of a suit in
order to determine whether it may be maintained as a
class action.”? Yet, on the other hand, in Falcon the Court
also emphasized that a class “may only be certified if
the trial court is satisfied, after a rigorous analysis,” that
Rule 23’s “prerequisites . . . have been satisfied.”® While
the lower courts struggled with the tension between the
two messages, more recent rulings, including those in the
Supreme Court itself, tilt decidedly in favor of “rigorous
analysis.” Thus, class certification motions today will
receive much closer judicial scrutiny than they did in
years past.

This scrutiny occurs not only in the district courts,
but also in the circuit courts of appeal. That, too, was
not always so. Rule 23(f) of the Federal Rules of Civil
Procedure, which authorizes the court of appeals in its
discretion to review a district court order granting or
denying class certification, was adopted in 1998. Before
that, orders on class certification motions rarely received
appellate review.

We provide below an overview of notable appellate
decisions reflecting the trend in rigorous scrutiny, begin-
ning with In re Hydrogen Peroxide Antitrust Litig.* and

ending with Amgen, Inc. v. Conn. Ret. Plans & Trust Funds.®
Although the Third Circuit was not the first court of ap-
peals to push the needle toward rigorous analysis, the
Court’s Hydrogen Peroxide ruling is a good starting point
because the Third Circuit, historically, tended to look
favorably on class litigation to resolve complex cases.®

Following this discussion, we address other recent
developments in class action litigation, specifically: (1)
“mapping” liability theory to impact on class members
and damages sustained; (2) rebuttal of predominance
evidence; (3) class member “ascertainability” as an ele-
ment of certification; (4) “numerosity” as a limitation on
class certification; (5) class representative “injury-in-fact”
as a feature of constitutional standing to sue, and stand-
ing to sue for non-plaintiff class members; (6) application
of the statute of limitations tolling principle, established
in American Pipe,” to a class action brought after denial of
certification; (7) appealability of a denial of certification;
and (8) the enforceability of arbitration and class action
waiver provisions.

Il. Predominance in the Fore: In re Hydrogen
Peroxide Antitrust Litigation®

In the Hydrogen Peroxide litigation, purchasers of (sur-
prise) hydrogen peroxide alleged a price fixing conspiracy
by its manufacturers. The district court certified the class.
On appeal to the Third Circuit, the defendants did not dis-
pute the district court’s determination that the prerequi-
sites of Rule 23(a) were satisfied. Instead, they challenged
the district court’s ruling under Rule 23(b)(3) that com-
mon questions predominated over individual ones.

The Third Circuit held that a district court must un-
dertake a “rigorous analysis” of the Rule 23 requirements
for class certification. That analysis, the court wrote, may
sometimes require the district court to make a “prelimi-
nary inquiry into the merits” of a plaintiff’s case.” Indeed,
a district court must not only “inquir[e] into” any fact
dispute whether a Rule 23 requirement is satisfied, but in-
deed resolve the dispute by a preponderance of evidence.
That is, the plaintiff must prove on the evidentiary record
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that it is more likely than not that the Rule’s require-
ments are met.!”

The Third Circuit held that the district court was
too lenient in its Rule 23 determination. The lower court
failed to conduct the type of inquiry needed to determine
whether Rule 23(b)(3)’s predominance requirement was
satisfied.!! Specifically, the district court failed to weigh
the defendants” expert’s testimony, which refuted the
evidence offered by the plaintiffs” expert. Further, the dis-
trict court erroneously relied on the so-called “Bogosian
short-cut,” which permits the impact of price fixing to be
presumed once a plaintiff shows that all class members
paid higher prices for the products that were the subject
of an antitrust conspiracy than they would have paid
absent the conspiracy.!? This presumption did not apply,
however, because the plaintiffs had not proven that there
were class-wide overcharges during the period of the
alleged conspiracy. “We emphasize that ‘[a]ctual, not
presumed, conformance” with the Rule 23 requirements
is essential.”13

The Third Circuit reversed certification and instruct-
ed the district court, on remand, to conduct a rigorous
analysis of the disputed evidence offered by both sides’
experts.

Rigorous Analysis Applied

A. Kohen v. Pacific Investment Management
Company, LLC'*

In Kohen, commodities futures purchasers alleged
that the defendant cornered the futures market for
10-year U.S. Treasury notes. The defendant argued on
appeal that the district court erred in certifying the class
of purchasers because the district court failed to deter-
mine “which class members . . . suffered damages,”'
and instead included purchasers that were unharmed
by the defendant’s conduct. The Seventh Circuit rejected
the argument, holding that such a requirement would be
“putting the cart before the horse in a way that would
vitiate the economies of class action procedure; in effect
the trial would precede the certification.”'¢

The Seventh Circuit noted,

[A] class will often include persons who
have not been injured by the defendant’s
conduct; indeed, this is almost inevi-
table because at the outset of the case
many of the members of the class may
be unknown, or if they are known still
the facts bearing on their claims may be
unknown. Such a possibility or indeed
inevitability does not preclude class
certification.!”

The Seventh Circuit cautioned, however, that a class
containing “a great many persons who have suffered no
injury” should not be certified. But even then, it might
be preferable to preserve class treatment by narrowing

the class definition—not by throwing out the class action
baby with the unharmed bath water.!

Last, the Seventh Circuit rejected the defendant’s
contention that conflicts among class members, based on
their trading results, meant that the named plaintiffs were
inadequate representatives. While the court acknowl-
edged that some class members might have been able to
cover their futures positions to limit their losses, that pos-
sibility did not present the type of real conflict necessary
to find that adequacy of representation is not satisfied. If
such a conflict materialized, “the district court can certify
subclasses with separate representation of each.”?

B. Wal-Mart Stores, Inc. v. Dukes?’

The Dukes decision was the first notable Supreme
Court ruling on class certification of the 2010s. Present
and former Wal-Mart employees alleged that the com-
pany had engaged in a systematic policy of failing to
promote and provide equal pay to female employees in
violation of federal anti-discrimination laws. The plain-
tiffs, however, had no direct proof of any national direc-
tive from Wal-Mart, and they also admitted that promo-
tions and pay decisions were determined on the local and
regional levels. Nonetheless, they asserted that a dispro-
portionate share of promotions went to men and that pay
for women was often lower, even if a man and woman
held the same position.?? The plaintiffs supported their
claims with several expert analyses. For its part, Wal-Mart
presented its own experts’ reports refuting the claims.
The district court certified a class that, by some estimates,
numbered as many as 1.5 million women, employed at
Wal-Mart’s 3,400 stores. The Ninth Circuit (by this time,
the Third Circuit’s pro-certification successor) affirmed
class treatment.”

At issue before the Supreme Court was whether the
plaintiffs had satisfied Rule 23(a)’s commonality require-
ment. The Court ruled that commonality required more
than simply the ability to recite common questions of fact
or law. Instead, it requires the plaintiff “to demonstrate
that the class members ‘have suffered the same injury.””?*
At the same time, however, the Court recognized that
[e]ven a single [common] question’” can suffice to
satisfy Rule 23(a).? The focus is not on the number of
questions, but on the nature of the question itself: “What
matters to class certification . . . [is] the capacity of a class
wide proceeding to generate common answers apt to drive
the resolution of the litigation.”?¢

i

Thus, to satisfy commonality,

[The plaintiffs’] claims must depend upon
a common contention . . . That common
contention, moreover, must be of such

a nature that it is capable of class wide
resolution—which means that determina-
tion of its truth or falsity will resolve an
issue that is central to the validity of each
one of the claims in one stroke.?”
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And in making such an assessment, the lower court has
to conduct a rigorous analysis of the evidence of com-
monality, even if that requires an inquiry into the merits
of the plaintiffs” case.

Reviewing the evidence, the Supreme Court found
that it was not possible to answer the question whether
female Wal-Mart employees, as a whole, suffered from
discriminatory conduct on the part of their supervisors.
There were hundreds of different supervisors, each with
discretion on employment matters. The conduct of one
supervisor, even if discriminatory, could not be imputed
to another.?® Moreover, the plaintiffs” experts” analy-
ses, while showing regional or national pay disparities,
nevertheless failed to establish the existence of discrimi-
natory policies at the individual store level, where these
allegedly discriminatory decisions were made. Thus, the
analyses on pay disparity did not establish “the uniform,
store-by-store disparity upon which the plaintiffs’ theory
of commonality depends.”?

In sum, on the commonality issue the Supreme Court
found that the plaintiffs and the purported class members
had “little in common but their sex and this lawsuit.”*

C. In re Whirlpool Corporation Front-Loading
Washer Products Liability Litigation3'

In the Whirlpool litigation, washing machine pur-
chasers alleged that Whirlpool’s front-loading washers
were defective because mold and mildew grew in them.
The district court certified a purchaser class on claims
of breach of warranty and negligent design. The Sixth
Circuit recognized that Wal-Mart required a rigorous
analysis of Rule 23’s requirements—even if “’rigorous
analysis’ may involve some overlap between the proof
necessary for class certification and the proof required to
establish the merits of the plaintiffs’ underlying claims.”3?
Making the necessary analysis, the Sixth Circuit affirmed
the district court’s class certification order.

The Court held that commonality was met because,

[W]hether design defects in the [washer]
proximately caused mold or mildew to
grow and whether Whirlpool adequately
warned consumers about the propensity
for mold growth are liability issues com-
mon to the plaintiff class. These issues
are capable of class wide resolution
because they are central to the validity of
each plaintiff’s legal claims and they will
generate common answers likely to drive
the resolution of the lawsuit.*

The court also held that the class was properly certi-
fied even though some class members never experienced
a mold problem. “Class certification is appropriate,” the
court wrote, “if class members complain of a pattern
or practice that is generally applicable to the class as a
whole. Even if some class members have not been injured

by the challenged practice, a class may nevertheless be
appropriate.”34

D. Messner v. Northshore University Healthsystem®>

In Messner, hospital patients sought to represent a
class of individuals who were overcharged on medical
services provided by a hospital that had merged in viola-
tion of federal antitrust law. The district court refused to
certify the class because it found that questions of law and
fact individual to proposed members predominated over
common ones. Thus, Rule 23(b)’s predominance require-
ment was not met. The Seventh Circuit reversed because
the district court applied too stringent a standard.

First, the Seventh Circuit found that plaintiffs” expert
analysis was sufficient to show that common evidence
and common methodology could be used to prove the
class’ claims:

[The expert] claimed that he could show
whether and to what extent [the hospi-
tal’s] post-merger price increases were
the result of increased market power re-
sulting from the merger. In other words,
[the expert] claimed that he could use
common evidence—the post-merger
price increases [that the hospital] negoti-
ated with insurers—to show that all or
most of the insurers and individuals who
received coverage through those insurers
suffered some antitrust injury as a result
of the merger.3°

The district court erred because it read Rule 23(b)(3) to
require “not only common evidence and methodology,
but also common results for members of the class.”%”

Second, as in Kohen, the hospital argued that the pres-
ence of “many individuals who were not injured” neces-
sarily precluded class treatment.3® The court rebuffed
this argument because the existence of non-injured class
members “is at best an argument that some class mem-
bers’ claims will fail on the merits if and when damages
are decided, a fact generally irrelevant to the district
court’s decision on class certification.”3 While the exis-
tence of unharmed class members might create a question
whether the class was fatally overbroad, the hospital had
failed to show the pervasiveness of these unharmed class
members. Accordingly, the potential for uninjured class
members was not a basis to deny certification.

By contrast, in In re Rail Freight Fuel Surcharge An-
titrust Litig.,* the court of appeals for the District of
Columbia vacated certification where the terms of con-
tracts that some of the shipper-plaintiffs had with the
defendant-railroads precluded injury to those shippers
from the railroads’ alleged price-fixing. Kohen and Mess-
ner, however, reflect the prevailing view of the appellate
courts: the prospect of uninjured class members does not
generally preclude certification.*! The Supreme Court
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has declined to rule on whether certification requires a
plaintiff to demonstrate “that there is some mechanism to
identify the uninjured class members prior to judgment
and ensure that uninjured members (1) do not contribute
to the size of any damage award and (2) cannot recover
such damages.”4> We discuss both Rail Freight and Tyson
further, below.

Also noteworthy, in 2017 the U.S. House of Repre-
sentatives passed a bill known as the “Fairness in Class
Action Litigation Act of 2017.”43 Among other things,
the proposed law would require, for certification in
cases alleging personal injury or economic loss, that the
plaintiff “demonstrate[] that each proposed class member
suffered the same type and scope of injury as the named
class representative . . . .”# The U.S. Senate has not acted
on the proposed legislation, however.

E. Amgen, Inc. v. Connecticut Retirement Plans &
Trust Funds*

Dukes made clear—and the next Supreme Court deci-
sion, Amgen, confirmed—that in resolving a class certi-
fication motion, the court may not only consider merits
issues, but also resolve them. However, as the Amgen
Court also explained, there is “no license to engage in
free-ranging merits inquiries at the certification stage.”4
Rather, the court may consider merits questions “to the
extent—but only to the extent—that they are relevant to
determining whether the Rule 23 prerequisites for class
certification are satisfied.”4

In Amgen, the Supreme Court addressed whether the
plaintiff in a securities fraud class action was required to
prove materiality of the defendant’s misrepresentations
in order to satisfy Rule 23’s predominance requirement.
Both the district court and the Ninth Circuit held that
this was not required at the class certification stage and
that the class could, therefore, be certified. The Supreme
Court similarly agreed and affirmed class treatment.

The Court noted that, while materiality was an essen-
tial element of a securities fraud claim, to require proof
of it in order to determine whether common questions
of law or fact predominate would risk “put[ting] the cart
before the horse.”#8 Indeed, it was the very centrality of
the materiality question that made it predominate over
individual questions because if the misrepresentations
were material, they would be material for the entire class:

[A] failure of proof on the issue of ma-
teriality would end the case . ... As to
materiality, therefore, the class is entirely
cohesive: It will prevail or fail in unison.
In no event will the individual circum-
stances of particular class members bear
on the inquiry.#

Significantly, however, the question whether the
misrepresentations were material did not need to be
answered in order for that question to predominate.

Rather, the Supreme Court wrote, materiality was best
“addressed at trial or in a ruling on a summary-judgment
motion.”>

lll. Mapping Liability Theory to Impact and
Damages

A. Comcast Corporation v. Behrend®’

Two months after the Amgen decision, the Supreme
Court decided an appeal from Third Circuit that had af-
firmed class certification in an antitrust monopolization
class action. The Supreme Court placed the onus on the
plaintiffs to assure their theory of anticompetitive conduct
maps to their expert’s analysis of damages stemming
from that theory. A significant disconnect between the two
will preclude class certification.

The plaintiffs, cable television subscribers, alleged
that Comcast swapped its cable systems with a competi-
tor’s systems to amass a monopoly position in the Phila-
delphia market, thus enabling Comcast to charge inflated
rates for service. The plaintiffs sought to certify a class of
some 2,000,000 cable subscribers, relying on four pro-
posed theories of antitrust injury:

First, Comcast’s clustering [of services

in Philadelphia] made it profitable for
Comcast to withhold local sports pro-
gramming from its competitors, resulting
in decreased market penetration by direct
broadcast satellite providers. Second,
Comcast’s activities reduced the level of
competition from “overbuilders,” com-
panies that build competing cable net-
works in areas where an incumbent cable
company already operates. Third, Com-
cast reduced the level of “benchmark”
competition on which cable customers
rely to compare prices. Fourth, clustering
increased Comcast’s bargaining power
relative to content providers. Each of
these forms of impact, respondents al-
leged, increased cable subscription rates
throughout the Philadelphia DMA.52

The district court accepted the overbuilder theory
as susceptible of common proof, but rejected the three
other theories, and certified the class. The Third Circuit
affirmed.

The issue in the Supreme Court turned on the damag-
es model that the plaintiffs” expert had prepared for class
certification. The model presented an overcharge based
on all four theories of liability, without attributing any
part of the overcharge to any particular theory of liabil-
ity. The Supreme Court held that class certification was
inappropriate: “a model purporting to serve as evidence
of damages in [a] class action must measure only those
damages attributable to that theory” of injury to the class
members.? Accordingly, ‘[i]n light of the model’s inabil-
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ity to bridge the differences between supra-competitive
prices in general and supra-competitive prices attribut-
able to the deterrence of overbuilding, Rule 23(b)(3) can-
not authorize treating subscribers within the Philadelphia
cluster as members of a single class.”>

As the Supreme Court put it, the district court’s
and the Third Circuit’s rejection of the need to “’tie each
theory of antitrust impact’ to a calculation of damages . . .
flatly contradicts our cases requiring a determination that
Rule 23 is satisfied, even when that requires inquiry into
the merits of the claim.”

Following the Supreme Court’s ruling, “Comcast
mapping” has become a frequently litigated issue. The
decisions below are illustrative.

B. Butler v. Sears, Roebuck & Co.56

In Butler the Seventh Circuit revisited its prior class
certification ruling. Before the Comcast decision, the
Seventh Circuit had reversed the district court’s denial of
class certification, and ordered certification of two con-
sumer classes alleging that Sears (in seeming competition
with Whirlpool) sold defective washing machines. One
class of consumers alleged that certain washing machines
were defective because they permitted the growth of
mold, which created foul odors. The other class claimed
that defendant knew that certain washing machines
contained a defective computer device that caused the
machine to cease operation, and charged customers to
replace the defective units.

The Seventh Circuit construed Comcast to stand for
the proposition “that a damages suit cannot be certi-
fied to proceed as a class action unless the damages
sought are the result of the class-wide injury that the suit
alleges.””” The Court found that no such concern was
presented, however, because “all members of the mold
class attribute their damages to mold and all members of
the control-unit class to a defect in the control unit.” Un-
like Comcast, there was no failure by plaintiffs to base all
their damages on the injury that they were complaining
they had suffered. In addition, unlike the district court in
Comecast, in Butler, the district court certified only liabil-
ity—not damages—for class-wide treatment.”

C. In re Deepwater Horizon%°

Liability, and not damages, similarly was the linchpin
for certification in Deepwater Horizon. As in Butler, the
Fifth Circuit declined to adopt an expansive reading of
Comcast.

Deepwater Horizon was an appeal from approval of
a class action settlement in litigation arising from the
2010 explosion and fire on one of BP’s offshore oil drill-
ing platforms in the Gulf of Mexico. The magnitude
and intricacy of the settlement led to uncommonly close
attention paid to the district court’s approval order. The
settlement objectors—who included settlement signatory
BP itself—argued that Comcast “precludes certification

under Rule 23(b)(3) in any case where the class members’
damages are not susceptible to a formula for classwide
measurement.”! The Court of Appeals responded:

This is a misreading of Comcast . . . which
has already been rejected by three other
circuits. . . . Comcast held that a district
court errs by premising its Rule 23(b)

(3) decision on a formula for classwide
measurement of damages whenever

the damages measured by that formula
are incompatible with the class action’s
theory of liability. . . . But nothing in Com-
cast mandates a formula for class wide
measurement of damages in all cases.®?

The Fifth Circuit similarly rejected the objectors’
argument that under Comcast “Rule 23(b)(3) requires a
reliable, common methodology for measuring class wide
damages.”% “This reading,” the court wrote, “is a signifi-
cant distortion of Comcast.”®* As the Fifth Circuit saw it:

The principal holding of Comcast was that
a “model purporting to serve as evidence
of damages . . . must measure only those
damages attributable to th[e] theory”

of liability on which the class action is
premised. “If the model does not even
attempt to do that, it cannot possibly
establish that damages are susceptible of
measurement across the entire class for
purposes of Rule 23(b)(3).”%

Thus, the Court of Appeals upheld the certification
for settlement purposes.

D. Inre IKO Roofing Shingle Products Liability
Litigation®®

Unlike Butler and Deepwater Horizon, certification on
damages was, however, front and center in IKO Roofing.
The Seventh Circuit reversed a district court order deny-
ing class certification for a class of purchasers who bought
allegedly defective and non-conforming roofing tiles. The
court held that the district court misread Comcast and
Dukes as requiring the plaintiffs to show “commonality
of damages.”®” The Seventh Circuit noted that if this was
the corre