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Message from the Outgoing Chair

It’s hard to believe that my time as chairperson of
New York State Bar Association Trial Lawyers Section
for 2018 is over. It has been a rewarding experience and
I'want to express my heartfelt thanks to the officers,
Executive Committee, members, and friends of the
Section.

We have accomplished much together in the almost
one year that passed too quickly. We had nine Executive
Committee meetings with terrific support from the com-
mittees. A tenth meeting was held during the New York
State Bar Association (NYSBA) annual meeting.

We sponsored and supported the annual law school
trial competition which Thomas Valet, Esq., headed up in
February, 2018. We also supported the Young Lawyer’s
Trial Academy through scholarships in March, 2018.

We held the Section’s summer meeting in Mystic,
Connecticut August 2-5, 2018. It was a small group
of attendees. Peter Kopff, Esq., chaired an amazing
Continuing Legal Education program with a panel of
prominent legal practitioners and a law school dean.
Regrettable, the program was not videotaped. The dinner
locations were excellent and the food was phenomenal.
Our resident photographer, Charles Siegel, Esq., took lots
of photographs and posted them in the Section’s gallery.!

As I prepare to transition to immediate past chair,
I am looking back and I am proud to say that while the
purpose of this message to the Section and executive
board is not to reflect on specific elements of my tenure,
I would like to share with you the sentiments which are
most ingrained. The gratification that I now enjoy from
reflecting on my experiences as the chairperson would
not have been possible without the support, efforts, and
participation of so many people, beginning with Section
liaison Stephanie Bugos, my family, friends, and col-
leagues in the Section and the Executive Committee. No
one individual can attain and maintain a position such
as this without the help of many people. In that regard,
among numerous others, | remain eternally grateful and
appreciative of the help and cooperation of the executive
board members.

Regarding the Law Students Committee, at the April
16, 2018 board meeting, I brought in Kyle Knox, the cur-
rent chairperson, and Phillip Kostanakis from Touro Law
School on that date; I also brought in Michael Ferguson
and Brandon Ferguson, graduates of Cooley Law School.

The four member-committee is currently up and working.

Each member has promised to do an article for the Trial
Lawyer’s Digest. Some have begun to write articles while
others are contemplating topics. Mr. Knox completed
an article that will appear in a subsequent edition of the
Digest.

In the past the
Section’s Diversity
Committee sponsored
meet and greets, speakers
on courtroom etiquette
and continuing legal
education geared toward
leadership development
and stimulating and en-
ergizing new attorneys.
Since mid-2016, to early
spring 2018 the commit-
tee co-sponsored some
meet and greets, but was
otherwise quiet. With the
consent of the Section’s
Diversity Committee Chairperson, Angélicque Moreno,
Esq., I kept Ms. Moreno as a co-chair for the downstate
members and asked William Friedlander, Esq., to co-chair
the committee and serve the upstate membership, which
he accepted. Today, Ms. Moreno and Mr. Friedlander have
rallied their thoughts together in proposing new begin-
nings. There are plans for breakfast meetings for law
students and young lawyers which the chairpersons plan
to begin later this year. Ms. Moreno and Mr. Friedlander
also embarked on a plan to interview judges and profile
the committee and Section’s members. The committee
completed an interview of Associate Judge Michael Garcia
of New York Court of Appeals and the first spotlight on a
committee member, Betty Lugo, Esq. Both are in this issue
of the Digest. I look forward to continuing my service as a
longtime member of this committee.

Sherry Levin Wallach, Esq., the longtime chairperson
of the Section’s Membership Committee, resigned in July
2018, due to additional duties as the Secretary of NYSBA
and a member of one of President Michael Miller’s task
forces. I appointed Daniel Ecker, Esq., to serve as member-
ship co-chair for the downstate members and Christian
Zoller, Esq. as the upstate co-chair. In the summer of 2018,
while in Mystic, Mr. Ecker discussed the co-chairs’ plan
to survey the Section members who did not renew their
Section membership in order to gain insight and devise
ways to better serve the Section members. The survey is
now complete and I have no doubt that the results will
point them in the right direction.

I also proposed a change to the Section’s bylaws, to
improve officers” accountability and participation, and to
ensure that incoming officers are held accountable to per-
form their duties or delegate them in a timely manner to
another consenting colleague. My goal was and continues
to be to promote better organization and accountability
within the Executive Committee.
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I see exciting new projects on the horizon for the
Young Lawyers Committee. I appointed Syed Fatmi, Esq.,
a Cooley Law school graduate, to join Sean Lescault, Esq.
in this committee. While we wait for the Young Lawyers
Section to appoint a new liaison we must add more mem-
bers to this committee. I look forward to seeing this com-
mittee grow and thrive under its new leadership with
Kevin Sullivan, Esq., as chairperson. Kevin’s combined
energy, creativity and leadership should no doubt allow
the group to flourish with what we already have in place
and point to novel and exciting new directions and activi-
ties for this Section.

In December 2018, Clotelle Drakeford, Esq., resigned
from her treasurer position and as Young Lawyers Section
liaison to the Trial Lawyers Executive Committee to focus
on “growing” her law practice. William Friedlander, Esq.,
a longtime member of the Section succeeded her as the
acting treasurer. Clotelle continues as a non-voting mem-
ber of the Trial Lawyers Executive Committee.

of speakers included the Honorable Eugene M. Fahey,
Judge of the New York State Court of Appeals, and distin-
guished law professors and practitioners from California,
Miami, New Jersey, New York, and Ohio.

Finally, if you have called into or attended the
Executive Committee meetings, shared a thought, lent an
ear or participated in an activity, I sincerely thank you. It
takes a collective effort to make a Section like ours viable,
and I think it is only fair that special thanks also go out to
all the members on our Executive Committee for all their
hard work. Thank you, officers, members, and friends of
the Section. Thank you for your unwavering support and
the opportunity to serve a Section that deserves to grow
and prosper, and will grow and prosper with your con-
tinued participation.

All of this leads up to the message I would like
to leave with the entire Section and the Executive
Committee, and all of you, especially the young people
of our Section. Beyond my expression of appreciation, I

“Thank you, officers, members, and friends of the Section. Thank you
for your unwavering support and the opportunity to serve a Section that
deserves to grow and prosper, and will grow and prosper with your con-

tinued participation.”

This year we honor T. Andrew Brown, Esq., Mark
Moretti, Esq., and Charles Siegel, Esq., with distinguished
service awards. These members have gone way beyond
their call to represent and serve the Executive Committee
and Section.

While there is still much to do, Kevin Sullivan, the
incoming chairperson, is invigorated, motivated and
anxious to work with the ongoing officers and Executive
Committee members to make the Section the best in the
Bar. We should continue to make changes which improve
the Section. If we continue to do so with the belief that
the improvements we are making will allow us to move
toward a better Section, I am confident that these changes
and our beliefs will bring us closer together as a Section,
stimulate our leaders to energize the committees to bring
programs and activities into the Section, which will help
us grow as a Section, attract new members to New York
State Bar Association and to our Section, help us retain
current membership and eventually improve and grow in
profitability during future years to achieve the same prof-
itability level we enjoyed a few years ago.

The joint annual CLE between the Trial Lawyers
Section and Torts, Insurance and Compensation Law
(TICL), entitled Class Action Law Suits, All You Need to
Know, was held on January 17, 2019. I co-chaired the CLE
with Lisa Smith, Esq., the TICL representative. Our cast

want to leave a message of hope, hope that many of you
will consider devoting some of your professional life to
serving in committees, participating in Section activities
that prepare members for leadership positions and on
task forces in NYSBA. Granted, while the hours are long
and, like any endeavor, there indeed are frustrations, the
rewards are limitless.

Growing a dynamic, diverse Section requires dedi-
cated and committed people to ensure that the Section’s
committees are up and running and producing the re-
sult of all that we can be. Nothing happens on its own.

I can assure you that should you devote some of your
time, talents and energies to the purpose of serving on
the Section’s committees, task forces and positions that
prepares you for leadership in NYSBA, you will get back
much more than you give. I certainly do, and I have all of
you to thank. I am confident that those of you who take
me up on this suggestion will take a fond look back at
your term(s) and feel the same way I do now. Thank you
all.

Violet E. Samuels

Endnotes

1. I often wonder how it would be if the meeting were held at
Chateau Elan, Georgia, which was my choice for the summer
meeting!
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Message from the Incoming Chair

When I was a high school student, I
learned two gifted New York City trial law-
yers were drawing a jury in the summertime
in Buffalo, New York. I had never been in a
courtroom. I knew absolutely nothing about
the practice of law, trial work, or anything
involving the legal profession. I had no idea
what I intended to do or what type of career
path I might take.

I took a few days off from my summer
job and intently watched these two great
trial attorneys practice their profession try-
ing a product liability case involving an
exploding gas tank.

Watching Al Julien and Harold Schwab try this case
created such a strong impression that I no longer had to
consider what type of occupation I might like to con-
sider. After watching them in the courtroom, I knew I
wanted to become a trial attorney.

While attending law school I was lucky enough to
meet and take a product liability course from W. Page
Keeton, a lawyer who was considered one of the na-
tion’s foremost authorities on the law of torts. Keeton
was the Emeritus Dean of the University of Texas School
of Law and co authored one of the most cited works in
tort law known as Prosser and Keeton on Torts.

From an early age, I was lucky enough to know
what career path I intended to take. [twas shaped not
only by these great lawyers, but also to a large degree
by my uncle, Paul Beltz, who was an exceptional trial
lawyer who practiced in Buffalo.

I'have enjoyed my past experience as a member of
the Trial Lawyers Section Executive Committee and in
2018 I became the vice-chair of our Section. Ithas been
an interesting year working with our Section chair,
Violet Samuels. Violet has had a remarkable and suc-
cessful year in managing the many activities and proj-
ects our Section has been involved with.

For over 25 years the Trial Lawyers Section of the
New York State Bar Association has sponsored and
hosted the New York Regional Round of the National
Trial Competition. This has been a longstanding “sig-
nature” event that our Section has been involved in
hosting. The mission of the NTC is to “encourage and
strengthen students” advocacy skills through quality
competition and valuable interaction with members of
the bench and bar. The program is designed to expose
students to the nature of trial practice and to serve as
a supplement to their education.” Our Section would
like to recognize and thank Thomas Valet, a past chair
of the Trial Lawyers Section, who has volunteered
considerable time in organizing this event for years.

This year’s competition was held from
February 8 to 10 in Buffalo.

The Trial Lawyers Section also co-
sponsored the Young Lawyers Section’s
Trial Academy held in the spring at Cornell
| University. Our Section hopes that the next
generation of gifted trial lawyers will rise
from these groups.

Our Legislative Committee has reviewed
several proposed laws, including CPLR
Article 99, involving asbestos litigation, the
Child Victim’s Act, and we have reviewed
some potential jury instructions involving
the subject of conscious bias, unconscious or implicit bias.

On February 4, 2019, the Diversity Committee held
a breakfast meeting in New York City which was a suc-
cess. Our committee chairs, Angelicque Moreno and
William Friedlander, indicated several law students who
attended the program were interested in observing tri-
als and depositions. We will discuss potential ways to
engage young lawyers and students at our next Executive
Committee meeting.

The Trial Lawyers Section has amended its bylaws
in order to establish a Fast Action Committee if the
Executive Committee is not in session and a matter
arises that requires an immediate response or decision
before the Executive Committee can formally meet. The
Executive Committee voted to amend a bylaw under
Article VI Meetings. This amendment was made in an
effort to require greater participation from both officers
and executive committee members.

Our 2019 summer destination meeting will be held
August 4 to 7 at Queens Landing Hotel in Niagara-on-
the-Lake, Ontario, Canada, located at the juncture of the
Niagara River and Lake Ontario. A visit is well worth the
trip—the area is rich with vineyards (27 in all), and is a ha-
ven for food, wine, history and culture. Planned activities
include golf, a winery tour, the opportunity to visit the re-
nowned Shaw Theatre Festival for a play, and a dinner at
Ravine Vineyard. Niagara Falls, Canada is only 25 minutes
away and Toronto, 90 minutes. Please consider joining
us. This is a terrific opportunity to network and recharge
while picking up CLE credit. Passports or enhanced li-
censes are required for the entry into Canada. Keep an
eye on our Section webpage: www.nysba.org/triasul9 for
information on the meeting coming soon.

Finally, I would like to acknowledge the former
chairs of our Section who participate in our meetings
and who have kept our Section on a path to provide ter-
rific benefits to our members.

I look forward to guiding the direction of the Trial

Lawyer Sections in 2019.
Kevin Sullivan
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Message from the Editor

This edition of the Trial Lawyers Section
Digest shares thoughts of our outgoing
chair, Violet Samuels, and thoughts of our
incoming chair, Kevin Sullivan. Violet has
served us well, bringing tremendous ener-
gy and a fresh sense of vision to the role of
chair. Her dedication as chair and willing-
ness to take on the challenges facing the
Trial Lawyers Section, including member-
ship, educational programming, and di-
versity, to name a few, has put our Section
on a better path for years to come. Violet
remained tireless in her efforts to improve
the Section. It was a pleasure working
under your leadership, Violet, and I thank
you for the opportunity to work closely
with you on your initiatives. I know that
you will remain committed to the Section, lending your
input and support wherever you can.

I equally welcome with enthusiasm our new leader
and chair of the Section, Kevin Sullivan. Kevin’s accom-
plished trial lawyer skills will lend well to his champion-
ing of our Section’s causes. Kevin worked closely with
Violet during her term and he will no doubt continue to
improve the Section and further its mission. As he shares
in his Message from the Incoming Chair, included in this
edition, he will work to advance many of the Section’s
signature events and programs, including the sponsor-
ship and hosting of New York State law schools’ par-
ticipation in the National Trial Competition. Please read

Kevin’s message for what we have to look
forward to throughout the year.

Kevin will lead us to Ontario, Canada,
for this year’s Summer Meeting, which will
take place at Niagara -on-the-Lake; a superb
choice for a summer meeting... and some
well-earned relaxation! It’s a beautiful loca-
tion. I look forward to a large turnout of
members and guests.

In addition to thanking Violet and Kevin,
I also want to thank all those who contribut-
ed to this edition. The Digest is only as good
as our members’ willingness to author ar-
ticles and contribute in other ways. As many
of you have heard me say, there’s great mate-
rial sitting on your desk right now waiting to be turned
into an article.

In closing, I would be remiss if I did not take this op-
portunity to salute one of our most distinguished past
members and past president, the late Harold Schwab.
Harold recently passed in February of this year. Those
who got to know him were fortunate and will miss him.
He was legendary. I encourage you all to read the won-
derful tribute in this edition written by Section member
Steven Prystowsky. As Steve stated so well, “Harold was
a great trial lawyer. He was the Tom Brady of trial law-
yers.” We will miss you, Harold. You will always be at
our table.

T. Andrew Brown

NEW YORK STATE BAR ASSOCIATION

If you have written an article you would like
considered for publication, or have an idea for
one, please contact the Editor-in-Chief:

T. Andrew Brown
Brown Hutchinson LLP
925 Crossroads Building

Two State Street
Rochester, NY 14614
abrown@brownhutchinson.com

Articles should be submitted in electronic document
format (pdfs are NOT acceptable), along with
biographical information.

REQUEST FOR ARTICLES
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An Interview with the Honorable Michael Garcia

Associate Judge
New York State Court of Appeals

Conducted by Betty Lugo and Angélicque M. Moreno

The Honorable Michael Garcia is an Associate Judge
on the New York State Court of Appeals. He was ap-
pointed by Governor Cuomo on January 20, 2016 and
confirmed on February 8, 2016.

Judge Garcia received his undergraduate degree
with honors from the State University of New York at
Binghamton in 1983 and an M. A. degree from the College
of William & Mary in 1984. In 1989, he received his law
degree (summa cum laude) from Albany Law School,
where he graduated as valedictorian. He began his legal
career as an associate at Cahill Gordon & Reindel LLP in
1989. From 1990 to 1992, he served as law clerk to Hon.
Judith S. Kaye, then Associate Judge of the New York
State Court of Appeals.

From 1992 to 2001, Judge Garcia served as an
Assistant United States Attorney for the Southern
District of New York. For his work in a number of
high-profile terrorism investigations and trials, he re-
ceived two Attorney General’s Awards for Exceptional
Service, the Attorney General’s Award for Distinguished
Service and the CIA’s Agency Seal Medallion. In 2001,
he became Assistant Secretary of Commerce for Export
Enforcement in the Bureau of Industry and Security,
and in December 2002, he became Acting Commissioner
of the Immigration and Naturalization Service (INS) at
the United States Department of Justice. In that role, he
led the transition of the agency into the United States
Department of Homeland Security. From March 2003 to
August 2005, Judge Garcia served as Assistant Secretary
for Immigration and Customs Enforcement (ICE) at the
Department of Homeland Security. Judge Garcia was the
United States Attorney for the Southern District of New
York from 2005 to 2008, when he joined Kirkland & Ellis
LLP.

Judge Garcia previously served on the Board of
Trustees of El Museo del Barrio. He was also previously
President of the Americas for INTERPOL, the interna-
tional police organization, from 2003 to 2006. From 2012
to 2014, he was Chair of the Investigatory Chamber of
the Ethics Committee of the Federation Internationale de
Football Association (FIFA).

Please tell us a little about your background, per-
sonal and education.

A I grew up in Valley Stream, Long Island. My parents
both graduated from public high school in Brooklyn,

Honorable Michael Garcia

but neither attended college. My father, Manuel, was
something of a classic American success story; he started
work at a shipping company in the mail room and retired
30-plus years later as president and chair of the board.
Although it may sound like a cliché, my parents stressed
education and always assumed their children would go
to college. I then attended Binghamton University, the
College of William and Mary, and Albany Law School.
My school choices were, for the most part, guided by
scholarship dollars. I am grateful to each of those institu-
tions for providing me with the opportunity to earn a
degree without taking on—or having my parents take
on—enormous debt.

I took a few years off before law school and really
never thought much about becoming a lawyer. Of course,
Ilook back on that somewhat spur-of-the-moment deci-
sion to take the LSAT as a significant turning point. It’s a

10
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bit unsettling, even now, to think about what would have
happened if I had not followed through.

I have had a number of different legal jobs and I have
enjoyed each one. What I love most, though, is public
service. I enjoy going to work each day and knowing
that—while others may take a different view of my ap-
proach—I go about my job every day trying to determine
what is right. I am very grateful for the opportunity to do
that now at the New York State Court of Appeals.

Q Why did you become a lawyer?

A The economy. I had an M.A. degree in English

and was working for various local newspapers on Long
Island—writing and editing. The economy was in a
downturn and I saw little room for advancement in that
business. I felt like I needed to start fresh on a new play-
ing field.

You have had a tremendous career in the legal pro-
fession, and as a trial lawyer, rising to become U.S. Attor-
ney for the Southern District and now Associate Judge of
the New York State Court of Appeals. Tell us about some
of your most memorable moments as a trial lawyer?

A My most memorable trials were in terrorism cases.
As a very junior Assistant United States Attorney, I
worked on the investigation and trial of the 1993 World
Trade Center bombing. In fact, I called my very first trial
witness during that case—the sketch hangs on the wall
in my chambers. It was the first of several trials that re-
ally created the model for prosecuting terrorism cases in
federal court. (Unfortunately, one of the most memorable
moments in that case was when a key witness mistakenly
identified one of the jurors as a co-conspirator in the at-
tack.)

My most memorable trial was the prosecution of
Ramzi Yousef and two others for a failed plot to plant
bombs aboard U.S. jetliners flying from southeast Asia
to the United States. That trial, which required witnesses
to be called from a number of foreign jurisdictions, was
truly groundbreaking in its scope.

The last terrorism case that I prosecuted—of those
responsible for the 1998 bombings of the American em-
bassies in Kenya and Tanzania—was perhaps the most
difficult. I called a number of the surviving victims and
the relatives of some of those who died, and that experi-
ence brought home the tragic human consequences of
terrorism. The embassy bombings resulted in more than

200 deaths. The final verdicts came in July 2001—less than
two months before 9/11. Among the nearly 3,000 killed in
the September 11 attacks was an FBI agent I had called as
one of the last witnesses in the embassy bombing trial.

As an Associate Judge on the New York State Court
of Appeals, tell us about what an average week is like.

A Most of our work focuses on the Court’s docket of
appeals: drafting and editing decisions, and preparing for
the next round of oral argument in Albany. I am constant-
ly reading briefs and relevant authority, and my clerks
prepare bench memos for my review. At the same time, I
review criminal leave applications and civil motions for
leave to appeal. It is a bit like law school—you are always
getting ready for the next test. And the time goes by so
quickly.

What advice would you give to a lawyer who is in-
terested becoming a trial lawyer?

A Take your time. Some of it just comes from getting
comfortable with the role. I would hesitate to take a job
just to “get in court”—you want the right experience.

Would you be willing to invite lawyers to visit the
New York State Court of Appeals?

A It is always terrific to see students and lawyers visit-
ing the Court of Appeals. I think it was Robert Jackson
who said he learned more from sitting in that courtroom
in Albany than he did from attending classes at the law
school. It’s not always possible, of course. But now you
can watch the videos online—it’s not quite the same, but
it does give you a good sense of what the Court is like.

Betty Lugo, Esq., is a founding member of Pacheco
& Lugo, PLLC, the first Hispanic women-owned law
firm in New York, and leads the firm’s litigation prac-
tice. She is the Secretary of the New York State Bar
Association Trial Lawyers Section and Member of the
Committee on Diversity.

Angélicque M. Moreno, Esq., is a member at
Avanzino & Moreno, P.C. and Co-chair of NYSBA's Trial
Lawyers Section Committee on Diversity, and is skilled
in litigating personal injury matters throughout New
York City.
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Tribute to Harold Schwab

By Steven B. Prystowsky

There is an old Talmudic saying:

When Death summons a man to appear
before his Creator, he has three friends.

The First, what he loves most, is his
earthly possessions accumulated over a
lifetime. But they cannot accompany him
one step;

The second friend is relatives and
friends. But they can only accompany
him to the grave and cannot defend him
before the Judge;

It is his Third friend, his Good Deeds
and reputation who go with him and ap-
pear before the Almighty to argue on his
behalf.

GOD—BE PREPARED FOR A LONG AND
PERSUASIVE SUMMATION,

Harold was a great trial lawyer. He was the Tom
Brady of trial lawyers.

Harold did not actively engage in sports—I doubt he
ever played golf—but while he was in his 50s Harold ac-
complished a feat that is beyond most of us: He ran and
finished the New York City Marathon. He pounded over
26 miles of New York City pavement in five boroughs.
Why, you probably ask, did Harold at his age and work
schedule undertake such a difficult challenge?

The answer is simple. One day Harold decided he
wanted to run the marathon. He was not a runner or
a jogger. But after he decided to run the marathon, he
trained every day, running a few miles at a time until he
was ready to run the distance. And after running each day;,
Harold nonetheless arrived at the office at his usual time.

Harold was enrolled in ROTC when he attended
Harvard College. At Harvard, he married Ronnie, a
Radcliffe student. It was a beautiful merger of two great
schools for 65 years.

After graduating, Harold worked for his father at his
textile mill in Rhode Island from 7 a.m. to 3 p.m. His day,
however, was not over. From 5 p.m. to 11 p.m., he attend-
ed and graduated from Boston College Law School.

While taking the New York State Bar Review course,
he received notice that the U.S. Air Force assigned him to
Clovis, New Mexico to serve as a First Lieutenant in JAG.

On his first day of active duty in the Air Force, his
commander handed him two court martial files and the
manual for court martial.

Harold immediately pointed out that he had never
taken moot court mock trials and had, in fact, never been

in a courtroom. He was told: “Now was the time to learn,
and learn fast.” And Harold did. He learned how to argue
on behalf of his clients, examine witnesses and present
opening statements and summations.

Harold'’s decision to be a trial lawyer was influenced
by his exposure in the Air Force to trying approximately
200 special court martials and general court martials,
where he gained trial experience and expertise.

Harold passed the New York State bar exam while on
active duty, but did not immediately practice law. After
his discharge from the Air Force, Harold returned to work
for his father in the New York office as a vice-president.
His new position required him to “peddle the piece
goods”—a job Harold maintained he did not enjoy.

Harold decided it was time for a career change. He
wanted to try cases. But Harold knew nothing about New
York law firms. His college roommate recommended he
seek a position at an insurance company where they try
cases.

One day he stopped unannounced at the
Consolidated Mutual Insurance Company located in
Brooklyn. He was told it had no attorney positions avail-
able but suggested he try the law firm of Emile Zola
Berman and A. Harold Frost, where the insurance com-
pany sends its cases for trial.

Shortly thereafter, while “peddling piece goods” to
a naval outfitter on Vesey Street, Harold decided to visit
Berman & Frost even though he had no job interview
scheduled. He was interviewed by a junior partner who
referred him to a partner. Finally, the managing partner, A.
Harold Frost, interrogated him.

Harold recalled that at the interview, Mr. Frost, in a
“gruft” manner, said: “You don’t even know what a bill
of particulars is.” Harold agreed, but insisted that he will
learn soon enough—if he was hired.

Even though he was offered less money than he was
receiving working for his father and there were no ben-
efits, Harold accepted a position with Berman and Frost.

In 1967, he was made a partner at Berman & Frost.
and remained there until it was dissolved in 1974. During
the 14 years he was with Berman & Frost, Harold tried
cases involving product liability issues. He also lectured
and wrote articles.

He defended cases against some of the legends of
the plaintiffs” personal injury bar at that time, including
Robert Conason, Harry Lipsig, Al Julian, Joseph Kelner
and Peter James Johnson.

After the dissolution of Berman & Frost, he and three
former Berman & Frost partners, Howard Lester, Mel Katz
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and Thomas Dwyer, formed the firm known as Lester
Schwab Katz & Dwyer in 1974.

Lester Schwab, from its inception, became a leading
defense firm in New York and the country, especially in
products liability. Harold represented large automotive
companies, such as Chrysler and Honda. Harold fre-
quently defended the motorcycle giant Harley Davidson.

Whenever Harold’s adversaries saw Harold in court
and he was handling one of their cases, they knew he was
there prepared to try the case.

As a trial lawyer, Harold tried to verdict over 125 ma-
jor cases in both state and federal courts involving claims
of product liability and personal injury—a record few at-
torneys can claim. He tried the first case
establishing the law of strict liability in
tort in New York. Many of his cases are
regularly cited in decisions, briefs, and
memorandums of law.

As Harold’s reputation as a trial
lawyer spread, so did Lester Schwab’s.
It expanded to over 75 lawyers. The
new lawyers needed guidance in practi-
cal aspects of the law not taught in law
school, such as how to conduct discov-
ery and finding and hiring the right ex-
perts for a case.

Harold was always there to assist
not only the associates but also the ju-
nior partners as well. Harold lectured

Lester Schwab attorneys regularly on L e

Harold was a remarkable man. He was
fearless in the courtroom. I witnessed his
courage as well as his stellar trial skills,
first as a judge before whom he appeared
and later as his client in my defamation
action.

As a sitting New York State Supreme
Court Justice, I was the subject of a series
of false newspaper articles. Harold came
to my aid and over the course of sev-
eral years represented me. He was able
to obtain an appellate ruling that I had
been defamed and that the reporting was
“sloppy and inaccurate.”

In the course of that litigation, we
became close friends. We learned
we had a lot in common. For
example, we were both former
Judge Advocate General Corps
lawyers. We made each other
laugh loud and often. We thor-
oughly enjoyed each other’s com-
pany. Harold entertained me at
the Harvard Club and I and my
wife Mirlande entertained Ronnie
and him at the Comus Club Ball.
Harold was generous to a fault;
our friendship transcended race,
which is, sad to say, no small feat
in our society.

I am proud and privileged to

key legal topics, such as: “How to Try Harold Schwab at Annual Meeting 2018 have been his friend.

a Case,” “Direct Examination of an

Expert,” “Use of Demonstrative Evidence” and “Opening
Statements and Summations.” When Harold lectured at
the firm it was standing room only.

Harold’s knowledge of the law and trial practice and
his sterling character were major reasons that young at-
torneys sought his guidance. Harold’s door was always
open—never closed. Harold was always courteous. He
treated everyone with respect whether you were a file
clerk, secretary, associate or partner. He never berated
anyone. If he criticized an attorney’s work, he did not
embarrass the attorney. The attorney knew Harold’s
criticism was to make him or her a better lawyer. In the
38 years that I had the privilege to work with Harold, I
never heard him yell at anyone or even raise his voice.

After Harold passed away, I received emails from
many of his friends, including judges and former Lester
Schwab attorneys who worked closely with Harold.
Three emails stand out. They describe Harold in words
that convey the tremendous loss we have suffered in his
passing.

Kings County Justice Larry Martin writes:

Howard Hershenhorn, now a named partner in one
of the country’s leading plaintiffs’ personal injury firms,
was perhaps one of the attorneys who worked closest
with Harold. His everlasting praise of Harold captures
Harold’s professionalism and humanity.

As a person and a young lawyer, Harold
Schwab was my mentor and he was also
a father figure to me. I owe much of my
success to him. He was the best defense
trial lawyer I have ever known, and we
have truly lost a giant of the profession.

Harold taught me that there is absolutely
no substitute for hard work, very hard
work. He never said it but rather he led
by example. When I was an associate in
my 20s and we were preparing for trial,
most times I left the office at midnight.
When I left Harold was still in the office.
I tried to make it my goal to never leave
before him but sometimes that was im-
possible to do. He worked harder than
any other lawyer that I have ever known.
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Howard continues:

Watching Harold at trial was truly

like watching a master at work. When
Harold tried a case he owned the court-
room. He owned his adversary, the judge
and, most importantly, the jurors. He
was truly the very best! Only he could
convince a jury to find in favor of a de-
fendant who was not at fault for the seri-
ous injuries plaintiff sustained.

Harold's favorite things to do to prepare for trial
were experiments. He would typically take the proposed
alternative design, install it in a product and show how
the accident happened anyway.

Harold was also a great storyteller. He often told
stories about when he was in the judge advocate general
program. When he told his stories you could see the hu-
man side of him.

Other attorneys who worked with Harold echoed the
same sentiments as Howard.

Jim Yukevich, who worked closely with Harold de-
fending Honda lawsuits, credits Harold with helping
him achieve success on the West Coast. Jim has 40 attor-
neys working for him in California.

He emailed me his “love letter” to Harold. I will read
a few excerpts from his two-page letter.

Dear Harold,

I am sure you are looking down and see-
ing us now. You helped so many of us

to start our careers to grow as lawyers
and people and in some cases like mine,
leave the nest and fly on our own.

You demanded excellence, but helped
us up when we missed our mark. You
brought class and pride and camaraderie
to our office. You and Howard Lester
taught me—a Catholic boy—to “dress
British but think Yiddish.” You believed
a senior partner should attend the spe-
cial events in your attorneys’ lives. You
introduced me to Sharon. We married
and had two beautiful kids. You went
to their christenings with Ronnie, Mel,
Steve and many of our partners.

You loved your kids and were always
so proud of them when we talked.
Although you were extremely success-
ful, you always remained a man of the
people.

I have so many things I would like to
say. I wish we had a few days to be to-
gether again. Looking forward to seeing
you in the future but not too soon.

Your Los Angeles partner and friend,
Jim.

Harold was not only a role model for young attorneys
on how to defend a lawsuit but also how to be a decent
person—a mensch. Every attorney who had any contact
with Harold could not help observing how dignified he

conducted himself. It was years before Harold accepted
“dress down” days in the office.

Harold was a prolific writer and an eloquent lecturer.
He authored over 32 articles on the law and trial practice
in publications published by legal associations.

Harold lectured extensively around the state on legal
issues before judges, legal associations, and law schools.
Extensive is an understatement. I counted 166 lectures
Harold gave during his legal career. He was also inter-
viewed on radio stations on legal issues.

During his legal career, Harold was a member and of-
ficer of numerous legal associations. The list is too long to
read. But to name just a few:

® The New York State Bar Association where he
served as a chair of the Trial Lawyers section. He
also edited its Law Digest for a number of years.

* He was one of only 500 attorneys nationwide in-
vited to be a fellow of the International Academy of
Trial Lawyers.

* He was a past Chairman of the New York City
Chapter of the American Board of Trial Advocates,
a past Vice President of the Federation of Insurance
and Corporate Counsel.

¢ Until recently he was a member of the Committee
on Character and Fitness for the Appellate Division,
First Judicial Department. As a committee member
he devoted 20 to 40 hours a year interviewing ap-
plicants for admission to the Bar.

In 1992, Harold was honored by the Trial Lawyers
Section, UJA-Federation—Lawyers Division. In 2013,
Harold received the Lifetime Achievement Award from
The New York City Trial Lawyers Association. And last
year, the Trial Lawyers Section of the New York State Bar
Association honored him for “Outstanding dedication
and commitment to the advancement of trial lawyers.”

Harold had been listed repeatedly as one of the “Top
100 New York Metro Lawyers” and as a Super Lawyer.

In 2017, the New York State Bar Association published
its Fourth Edition of Medical Malpractice in New York and
dedicated it to Harold Schwab and two other attorneys.
The dedication reads in part:

In recognition of [your] generous con-
tribution of time, effort and experience
[in] fostering [the] goals and aspirations
of [the] members of the Trial Lawyers’
Section. [You] for more than 40 years of

14

NYSBA Trial Lawyers Section Digest | Spring 2019 | No. 73



[your] professional life, made us proud
to be lawyers.

As most of you know, Harold enjoyed writing and
telling war stories. In 2014 and 2015, he authored articles
for The New York State Bar Association Journal entitled
“War Stories from the New York Courts” and, not sur-
prisingly, “More War Stories from the New York Courts.”

At award receptions, Harold always entertained the
audience with his war stories.

A tribute to Harold would not be complete if I did
not include at least one of his war stories. I know this is
not the norm at a funeral service. But knowing Harold, if
he were standing here next to me he would say: “Steve,
you cannot complete the tribute without at least one war
story.”

Harold, I will not disappoint you.

One of Harold’s experiences happened when he was
a “novice” attorney preparing a defense case for Zuke
Berman. The plaintiff claimed that she sustained a low
back injury after being struck by a free moving cart in a
supermarket parking lot. Harold agreed with the insur-
ance adjuster’s assessment that the case appeared to be a
phony. When he informed Mr. Berman that the plaintiff’s
attorney was Paul O’Dwyer, he was told to check the ac-
cident out personally because “if Paul has the case, it's
legitimate.”

The next day Harold went to the supermarket. He ob-
served a significant slope extending down into the park-
ing lot—a fact that was not noted in the adjuster’s report.

Harold experimented. He released one of the shop-
ping carts at the top of the slope and observed it “free-
wheeling like a missile” to the very spot where the plain-
tiff had been standing.

Harold concluded that “liability and causation were
established.” He reported the results of his experiment
and the case was settled that week.

To Harold cross-examination was an art. And Harold
was the consummate artist.

In Weiss v. Chrysler Motors, plaintiff claimed she
lost control of her 4-year-old Chrysler Imperial because
Chrysler manufactured a metallurgical defective part in
steering linkage known as a Pitnam arm stud. At trial,
the jury was impressed with plaintiff’s expert who in-
sisted he was an expert in cadology, which he defined
as the scientific study of automobile accidents. On cross-
examination, Harold quickly exposed the expert’s lack of
qualifications:

Q. Did I understand you to say earlier that your
field of expertise is cadology?

A. Yes.

Q. And cadology is the scientific study of automo-
bile accidents?

A. Yes.

Q. You are a cadologist?

A. Yes.

Q. How many cadologists are there in the United
States?

A. One.

Q. Who.

A. Me.

Q. If I'were to submit to you that last night I looked
at my son’s 3-volume edition of Webster’s International
Dictionary and was unable to find the words “cadology”
or “cadologist,” would you say that I was mistaken?

A. No.

Q. And if  were to submit that the words“cadology”
and “cadologist” do not appear in the Random House
Dictionary, would you say that I was mistaken?

A. No.

Q. If notin Webster’s or Random House, could you tell
me where the word “cadology” comes from?

A. Tinvented it.
Q. Youinvented it?
A. Tinvented it.

Q. Did you perchance register or trademark this
word with the United States government?

A. Yes.

Q. Sono one else can use it?

A. That's right.

Q. That’s why you are the only cadologist?
A. Yes.

Following a one-month trial, the jury returned a
unanimous verdict in favor of the defendant. It obviously
did not accept the testimony of plaintiff’s cadologist.

Harold was not a quitter. His love for the law and
trial work never diminished. When he was ill—even seri-
ously ill—he never considered giving up practicing law.
Less than a year ago, Harold updated his resume. It was
31 pages long. Yes, Harold could not wait to return to the
courtroom.

I read of a man who spoke at the funeral of his friend.
He referred to the dates on his tombstone from the be-
ginning to the end. He noted that first came the date of
his birth. But what mattered most of all, he said, was the
dash between those years. For that dash represented all
the time that he spent on earth. And now only those who
loved him know—what that little dash is worth.

Harold, may you rest in peace.
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Trial Lawyers Section Is Committed to Diversity and

Inclusion

By Angélicque M. Moreno and William S. Friedlander

The New York State Bar Association Trial Lawyers
Section is committed to diversity and inclusion. Our com-
mittee is active and supports attorneys of all genders,
races, colors, ethnic origins, national origins, religions,
sexual orientations, ages and disabilities. In order to
achieve this objective, we seek to promote a bar that is
reflective of the diversity in New York State. We proudly
sponsor events and programs with featured speakers,
diversity workshops, mentoring, law school outreach
programs and after work networking opportunities. Our
simple fundamental idea is—inclusion not exclusion.

This year, the New York State Bar Trial Lawyers
Section and its Committee on Diversity look forward to:

¢ conducting interviews for the Digest with trial at-
torneys and judges throughout the State who foster
leadership development, innovation and knowl-
edge sharing aimed at enhancing the status of di-
verse individuals in the legal profession;

e having quarterly get-togethers with prominent
New York State trial attorneys (upstate/downstate)
to mentor members of our section on their pursuit
to becoming a trial attorney. Our get-togethers will
take place in May, August and November at differ-
ent locations;

* co-sponsoring an annual happy hour, together with
other Bar and Specialty Bar Associations, where
there is a forum to network and promote discus-
sions regarding diversity and inclusion in the law;
and

¢ scheduling an annual informal dinner with judges
and/or medjiators that will focus on diversity and
enhancing trial and negotiation skills.

The Committee on Diversity strives to advance and
promote all individuals from diverse backgrounds so
that they may have opportunities in the trial and legal
profession.

We welcome you to join us and to contribute ideas on
how we can best assist to increase diversity in the NYSBA
and in the legal profession.

AnGELICQUE M. MoRreNo, a member at Avanzino & Moreno, P.C. and
Co-Chair to the Committee on Diversity, is skilled in litigating personal
injury and medical malpractice matters throughout New York City.
WiLLiam S. FRIEDLANDER, a member at Friedlander & Friedlander and
Co-Chair to the Committee on Diversity, is skilled in litigating school
violence and nursing home matters throughout New York State.

NEW YORK STATE BAR ASSOCIATION

Looking for past issues?

Trial Lawyers Digest

www.nysba.org/TriéI
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Use of an Affirmation by All Persons: Has the Time

Come?
By Richard B. Long

Under current New York law, as we all know, only a
select group of professionals—attorneys, physicians, os-
teopaths and dentists—may use an affirmation declared
to be true under penalty of perjury in civil actions in lieu
of and with the same effect as an affidavit (CPLR Rule
2106(a)). With one recent and notable exception, all other
persons must swear to tell the truth of a document in
the presence of a notary public, in short, by the use of an
affidavit.

The one exception: if a person is physically located
outside of the geographic boundaries of the United
States, Puerto Rico, the United States Virgin Islands, or
any territory or insular possession subject to the jurisdic-
tion of the United States, that person may also use an af-
firmation declared to be true under penalty of perjury in
place of an affidavit (CPLR Rule 2106(b)).

This exception is patterned after the Uniform
Unsworn Foreign Declarations Act, promulgated by the
Uniform Law Commission, (ULC) in 2008, and adopted
to date in 25 states. The act was adopted to address the
problem of obtaining a valid document requiring a sworn
signature at a time when the declarant from America is
outside of the country.

Affiants in foreign countries with information rel-
evant to an action in the U.S. were required to visit the
nearest U.S. consular office to finalize an affidavit in a
manner similar to a person within the U.S visiting a no-
tary public. The authority of a New York (or other state)
notary public does not extend beyond the borders of the
state of the notaries’ residence. In recent years, particular-
ly since 9/11, access to U.S. embassies and consulates has
become more difficult, and, as a practical matter, might
be located several hours away from the affiant’s overseas
location.

By enactment of the Uniform Unsworn Foreign
Declarations Act, New York’s Rule 2106(b) has extended
to state proceedings the same flexibility that federal
courts have employed for over 40 years. Since 1976, fed-
eral law (28 U.S.C. § 1746) has allowed an unsworn dec-
laration (or affirmation) whether it is executed outside of
or within the continental United States to be recognized
as valid and the equivalent to a sworn affidavit if it was
accompanied by a declaration that the document was true
under penalty of perjury.

Recognizing the popularity and success of the
Unsworn Foreign Declarations Act, the ULC in 2016 pro-
mulgated two new acts: the Uniform Unsworn Domestic
Declarations Act for states that had already adopted

the foreign declarations act, and the Uniform Unsworn
Declarations Act, for states that had no similar laws.

Which brings us to where we are in New York. The
current law in our state, 2106(a), because of the limits it
places on those persons who are entitled to use an affir-
mation, has created a significant problem by requiring a
notarized affidavit for all others including litigants, often
unrepresented, who by reason of location or time con-
straints have difficulty locating a notary. In rural areas of
the state it is often difficult to even find a notary outside
of central business districts.

Picture this situation: a timely supporting affidavit
is needed in a summary judgment motion and the rural
client to whom you have mailed the affidavit for sworn
signature cannot locate a notary because she resides on a
farm several miles from your office and from the nearest
town; or it is a weekend and the only available notary is at
the bank, and the bank is closed.

In the City of New York, and other large New York
cities, there are other problems. The significant needs of
pro se litigants for notary services has resulted in a heavy
demand upon the county and court clerk’s offices, result-
ing in a load on those offices and a time burden upon the
unrepresented parties. Delay and unnecessary cost often
results for the poor, for persons residing outside of cities,
and for those for whom notary services may be necessary
outside of business hours.

A solution is now within reach, provided by the uni-
form laws mentioned above which address the broad
use of unsworn declarations. The ULC, as well as OCA’s
Advisory Committee on Civil Practice, are seeking the
enactment in New York of the following replacement for
current CPLR R. 2106:

Rule 2106. Affirmation of truth of state-
ment. The statement of any person, wher-
ever made, subscribed and affirmed by
the person to be true under the penalty of

RicHARD B. LonG is of counsel to the Binghamton law firm, Coughlin &
Gerhart and former Chair of New York’s Commission on Uniform Laws.
He is a life member of the Uniform Law Conference; a member of the
New York State Bar Association for more than 60 years; a former Chair
of the NYSBA Trial Lawyers Section; and a member of the Advisory
Committee on Civil Practice of the Office of Court Administration. He
is a fellow of the American College of Trial Lawyers, and a graduate of
Cornell University and Cornell Law School.
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perjury, may be used in an action in New
York in lieu of and with the same force
and effect as an affidavit. Such affirma-
tion shall be in substantially the follow-
ing form:

“I affirm this ___day of , at

under penalties of perjury un-
der the laws of New York, which may
include a fine or imprisonment, that the
foregoing is true, and I understand that
the foregoing may be used in an action or
proceeding in a court of law.

Signature.”

The effect of this amendment will be the extension of
the use of an unsworn affirmation to all persons whether
the declaration is made within or outside of the continen-
tal United States. It will thus repeal New York’s limited
available use of an affirmation in 2106(a) and its version
of the Unsworn Foreign Declarations Act in 2106(b),
and enact for use in civil actions the Uniform Unsworn
Declarations Act.

A few potential concerns have been advanced: 1. The
proposal is anti-notary public; 2. It will totally eliminate
the use of an affidavit; 3. It conflicts with other laws
which require an oath as to the identity of the declarant,
a document’s authenticity, or an oath of office; 4. An oath
taken in the presence of a notary public is more apt to
promote truth than a declaration made under penalty of
perjury. Each if these concerns lack substance for the fol-
lowing reasons:

1. When the three uniform acts were being consid-
ered in their respective ULC drafting committees,
leaders of several national and state notaries pub-
lic organizations including the American Society
of Notaries, the National Notary Association, and
the Pennsylvania Association of Notaries partici-
pated in the drafting process. These leaders firmly
stated that their organizations would support the
Unsworn Foreign Declarations Act and would not
oppose enactment in the states of the unsworn do-

mestic declarations and unsworn declarations acts.

2. The proposed amendment to R. 2106 does not pre-
clude or affect the efficacy of a notarized affidavit
or its continued use. Sworn affidavits are still be-
ing used frequently by attorneys and by the other
professionals who are entitled by current 2106(a)
to use an affirmation. An unsworn affirmation will
simply be a permissive alternative to the use of an
affidavit when circumstances cause difficulty in
obtaining a notary.

3. The proposed changes in CPLR R. 2106 are limited
to the establishment of the “truth” of a document

or statement. They do not affect the obligation to
establish the identity of the declarant (for example
the witness at a deposition (CPLR R. 3113(b)), the
authenticity of the applicable document (for ex-
ample R. 3116), or the taking of an oath of office,
when required by other law.

4. The collective wisdom from the 40-plus years of
the use of unsworn declarations in the federal
court system, and the use of such declarations in
several states, as well as in New York by those eli-
gible professionals, has demonstrated that making
a declaration under penalty of perjury is as great
as, and in the opinion of many, an even greater
incentive to be truthful, than swearing in the pres-
ence of a notary public, usually a perfect stranger,
that the subject document or statement is true.
And, the making of a false statement made with
intent to mislead the court, whether that statement
is made by a notarized affidavit or by an affirma-
tion made under penalty of perjury, will constitute
perjury in the second degree, a Class E. felony
punishable by up to four years imprisonment.
(Penal Law 70.00(2), and 210.00(1)).

CONCLUSION

It is hoped and indeed anticipated that comments
from members of the NYSBA Trial Lawyers Section,
based upon their practical experiences, will assist in se-
curing the enactment of proposed amended CPLR R.2106
in New York in 2019.

Follow NYSBA on Twitter

Stay up-to-date on the latest news
from the Association

www.twitter.com/nysba
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Member Spotlight: Betty Lugo

Interviewed by Angélicque M. Moreno and William S. Friedlander

The New York State Bar Association Trial Lawyers Section
is committed to diversity and inclusion. Our committee is ac-
tive and supports attorneys of all genders, races, colors, ethnic
origins, national origins, religions, sexual orientations, ages
and disabilities. In order to achieve this objective, we seek to
promote a bar that is reflective of the diversity in New York
State. We proudly sponsor events and programs with featured
speakers, diversity workshops, mentoring, law school outreach
programs and after work networking opportunities. Our simple
fundamental idea is—inclusion, not exclusion. We welcome
you to join us and to contribute ideas on how we can best assist
to increase diversity in the NYSBA and in the legal profession.

Member Spotlight

Betty Lugo is a founding member of Pacheco & Lugo,
PLLC, the first Hispanic women owned law firm in New
York established at One World Trade Center in 1992. In
2014, Pacheco & Lugo, PLLC received one of the Top 2014
New York Verdicts and was ranked among Top Worker/
Workplace Negligence Cases in New York State Ms. Lugo
leads the firm’s litigation practice in the areas of general
and commercial liability, construction, labor law, and real
estate. She has conducted trials, hearings, arbitrations
and appeals in complex matters in both state and federal
courts. She has counseled and represented clients on mat-
ters involving real estate and corporate issues.

Ms. Lugo received her Juris Doctor degree in 1984
from Albany Law School of Union University and her
Bachelor of Arts degree cum laude in 1981 from Brooklyn
College of the City University of New York. She is admit-
ted to practice in New York, as well as before the U.S.
District Court for the Southern and Eastern Districts of
New York. She began her legal career as the first Hispanic
woman to work as an Assistant District Attorney in the
Nassau County District Attorney’s Office from 1984 to
1987.

As the past Co-Chair to the Committee on Diversity,
she remains instrumental in our mission to challenge the
bar and demanding—that as attorneys—we do better. She
strives to eliminate obstacles and barriers to the profes-
sion, provide equal access to the law, and support the
profession of trial lawyers.

How has your experience and background prepared
you to be an effective trial attorney?

A As a young woman, I assisted my mother in her
small business and with her customers when they needed
translating before various government agencies, such

as, New York City
human resources,
immigration, social
security, unemploy-
ment and others.
While translating
for them, I ended
up advocating for [
them and obtaining |[§
for them the ser- [
vices they needed. §
This inspired me to
become a lawyer
and to help others.

What was your
biggest obstacle in becoming a trial attorney?

A I'am thankful that the obstacles for me were not too
great. However, good mentorship and training is neces-
sary. When you do not see attorneys or judges who look
like you it can become intimidating. However, since I re-
ceived training early on as an Assistant District Attorney,
I was quite fortunate. I encourage all to overcome the ob-
stacles and seek mentorship and network with attorneys
of all backgrounds. The NYSBA Trial Lawyers Section is
a great place to start. Our members are willing to mentor
and allow you to observe a trial and learn.

Q Why did you decide to open the first Hispanic wom-
en owned law firm in NYC?

A I began my legal career at the Nassau County Dis-
trict Attorney’s office as the first Puerto Rican and Latina.
I then joined a defense litigation firm in Nassau County
where [ was the first Puerto Rican. I litigated and tried
many cases to verdict in criminal and civil matters. There-
after, I received a call from my good friend Carmen A.
Pacheco, an associate in a Wall Street firm, who invited
me to join her and start our own law firm. The timing
was just right. On January 27, 1992, we started Pacheco &
Lugo, at One World Trade Center. Our commitment has

Angélicque M. Moreno, a member at Avanzino & Moreno, P.C. and
Co-Chair to the Committee on Diversity, is skilled in litigating personal
injury and medical malpractice matters throughout New York City.
William S. Friedlander, a member at Friedlander & Friedlander and
Co-Chair to the Committee on Diversity, is skilled in litigating personal
injury and medical malpractice matters throughout New York State.
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always been to provide high quality and cost-efficient
legal services and to ensure equal access under the law to
members of all communities.

How can we do better, as trial attorneys, in creating
a diverse and inclusive work environment?

A We must continue to reach out, encourage and
mentor members of diverse communities who have been
historically underrepresented in the legal profession. We
must not only “talk the talk,” but “walk the walk.” We
need to be more inviting and accepting of members of
diverse backgrounds. I encourage our members to take

on interns from law schools, colleges, paralegal schools
and high schools and mentor them.

What advice would you give to someone starting out
today as a trial lawyer?

A Be prepared. Know your case inside and out. Try
your best to eliminate surprises. Anticipate and try to
plan for everything. Watch trial attorneys and practice
in front of others. Eventually you will develop your own
style. Be professional and respectful at all times.

NEW YORK STATE BAR ASSOCIATION

Thank youl!

For your dedication, for your commitment,
and for recognizing the value and relevance

of your membership.

As a New York State Bar Association member, your support helps make
us the largest voluntary state bar association in the country and gives
us credibility to speak as a unified voice on important issues that impact

the profession.

Michael Miller
President

Pamela McDevitt
Executive Director
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What's Left of Class Arbitration After Lamps Plus, Inc. v.

Varela?
By Steven C. Bennett

In Lamps Plus, Inc. v. Varela,! the U.S. Supreme Court
held that “ambiguity” in an arbitration clause, like “si-
lence” on the question whether an arbitration clause au-
thorizes class action arbitration, “does not provide a suffi-
cient basis” to conclude that parties to a contract “agreed
to sacrifice the principal advantage of arbitration” (infor-
mality) in favor of the “new risks and costs” and “due
process concerns” attendant to class action arbitration.?
The Court, noting the “fundamental” difference between
class arbitration and individual arbitration, “refus[ed] to
infer consent” to class arbitration from an “ambiguous”
arbitration clause.? The Court reinforced its view, stated
in Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp.,* that “courts
may not infer consent to participate in class arbitration
absent an affirmative contractual basis for concluding
that the party agreed to do so.””

Is Lamps Plus the death knell for class arbitration?
Given the legal and political forces at play, perhaps not.
As outlined below, other forms of class-action-like pro-
cedures may be available to claimants in arbitration,
and there may be reasons for respondents (even large
institutions) to agree to class arbitration, under certain
circumstances. In the arena of consumer and employee
rights, moreover, political forces are afoot, which may
lead to new legislation (perhaps even modifications to the
Federal Arbitration Act itself) that could affect the use of
such procedures.

The Lamps Plus Case

The Lamps Plus case arose out of a data breach.
Plaintiff Frank Varela filed a class action complaint
against his employer, Lamps Plus, Inc., on behalf of him-
self and approximately 1,300 other employees whose
financial information had been exposed, after the com-
pany was tricked into disclosing their tax information. In
response to the complaint, the company moved to compel
arbitration, based on an arbitration agreement Varela
signed, as a condition of employment. The district court
granted the motion to compel arbitration, but expressly
stated that the arbitration could proceed on a class-wide
basis.® The company opposed class arbitration because
the agreement said nothing about such a system. The dis-
trict court, however, noted that “lack of an explicit men-
tion of class arbitration” does not mean that the parties
“affirmatively agree[d] to a waiver of class claims in ar-
bitration.” Further, the court opined that, although Stolt-
Nielsen stated that “a party may not be compelled under
the FAA to submit to class arbitration unless there is a
contractual basis for concluding that the parties agreed
to do so0,”” “failure to mention class arbitration in the ar-

bitration clause itself does not necessarily equate with the
“silence’ discussed in Stolt-Nielsen.”8

Thereafter, plaintiff Varela filed a demand for
class-wide arbitration with the American Arbitration
Association. The company moved to stay class arbitra-
tion, pending an appeal. The district court rejected the
stay, suggesting that “the issue is one of simple contract
interpretation[.]”?

The Ninth Circuit Court of Appeals affirmed, noting
that the agreement was “capable of two reasonable con-
structions” (one supporting class arbitration; one not).*0
Given that ambiguity, the court opined that “State contract
principles require construction against [the company], the
drafter of the adhesive Agreement.”!! Thus, the appeals
court held, the district court properly concluded that the
“ambiguous Agreement permits class arbitration,” and
satisfies the requirements of Stolt-Nielsen for a “contrac-
tual basis for agreement to class arbitration.”!2 A brief dis-
senting opinion concluded that the arbitration agreement
was “not ambiguous,” and suggested that “we should
not allow [plaintiff] to enlist us in this palpable evasion of
Stolt-Nielsen[.]”'3

The Supreme Court Decision

In a 5-4 decision, the U.S. Supreme Court in Lamps
Plus reversed the Ninth Circuit decision, and remanded
for further proceedings consistent with the opinion.! The
majority opinion, written by Chief Justice Roberts, held
that ambiguity in an arbitration agreement regarding the
availability of class arbitration, like the “silence” on the is-
sue evident in Stolt-Nielsen, does not sufficiently evidence
consent to such a procedure, given that class arbitration
is “markedly different from the traditional individual-
ized arbitration contemplated by the FAA,” and that it
“undermines the most important benefits of that familiar
form of arbitration.”!> Because consent is “foundational”
to arbitration, and because of the “crucial differences”
between class and individual arbitration, courts may not
“infer consent” to such a procedure, absent an “affirma-
tive contractual basis,” and ambiguity, like silence, “does

Steven C. Bennett is a Partner at Scarola Zubatov Schaffzin PLLC

in New York City, and an arbitrator on the American Arbitration
Association Commercial Panel. B.A., Macalester College; J.D., New
York University School of Law; Adjunct Professor, Brooklyn College;
Member of the Executive Committee of the Dispute Resolution Section
of the New York State Bar Association.
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not provide a sufficient basis to conclude that parties to
an arbitration agreed to sacrifice the principal advantage
of arbitration.”!®

The majority opinion specifically addressed a state
law principle of contract interpretation, contra proferentem,
on which the Ninth Circuit opinion relied. The Court
deferred to the Ninth Circuit’s view that the agreement
at issue was ambiguous on the question of class arbitra-
tion.!” As the Court saw contra proferentem, however, the
doctrine applies “as a last resort,” when a court “can-
not discern the intent of the parties,” and instead rules,
“based on public policy,” that an ambiguity should be re-
solved against the drafter of the agreement.!® Thus, in the
Court’s view, the contra proferentem rule “seeks ends other
than the intent of the parties.”!° The Court rejected the
view that the rule is “nondiscriminatory,” in that it does
not specifically target arbitration agreements, because the
rule, as applied, “interferes with fundamental attributes

of arbitration and thus creates a scheme inconsistent with
the FAA.”20

Aftermath of the Decision

The majority opinion in Lamps Plus emphasized the
view that “[o]ur opinion today is far from the watershed”
claimed by the dissent.?! Indeed, the trend in recent years
has been for the Court to express deep skepticism over
the concept of class action in arbitration. As Justice Kagan
observed, dissenting: “The heart of the majority’s opinion
lies in its cataloging of class arbitration’s many sins. In
that respect, the opinion comes from the same place as
(though goes a step beyond) this Court’s prior arbitration
decisions.”?? Justice Ginsburg, dissenting, went further,
suggesting that “[i]n relatively recent years, [the Court]
has routinely deployed the law to deny to employees and
consumers effective relief against powerful economic
entities.”?

Public reaction to the Court’s views on so-called
“mandatory” arbitration clauses (contracts of adhesion
that include provisions for arbitration, as a condition for
employment, or as a condition for purchase of goods
or services by a consumer) has been strong.?* As Justice
Ginsburg noted, “[r]ecent developments outside the
judicial arena” may “ameliorate some of the harm this
Court’s decisions have occasioned,” including private ef-
forts to change corporate policies regarding arbitration.?
Efforts at the state level, moreover, may yield changes
in the law,?® although the question of preemption looms
large in such efforts.?” Involvement of state governments
themselves might offer another solution.?8

Justice Ginsburg, however, looked to the broadest
potential solution in the area, reform of the FAA itself:
“Congressional correction of the Court’s elevation of
the FAA over the rights of employees to act in concert
remains urgently in order.”? Calls for revision of arbitra-
tion law at the congressional level have been sharp and

persistent.3’ The Lamps Plus decision will certainly add
to public pressure in that direction, but the prospect for
bipartisan congressional support for revision of the FAA
remains doubtful.*! Restrictions on arbitration might also
be imposed by federal regulation, but here too politics
may intervene.®

Perhaps of most interest, given the legal and politi-
cal developments that may preclude progress toward
wide use of class arbitration (or limitations on the use of
so-called “mandatory” arbitration clauses with class ac-
tion waivers), is the adjustment that plaintiffs and their
lawyers may make in response to restricted access to the
class action device. In recent years, some plaintiff-side
attorneys have begun to file “masses” of individual arbi-
trations, essentially “recreating class actions in a different
form.”®? Such mass actions can be costly for corporations,
providing leverage toward settlement, while remain-
ing “surprisingly affordable” for plaintiffs (largely due
to minimum due process standards adopted by arbi-
tration-sponsoring organizations, such as the AAA and
JAMS, plus cost limitations imposed by the companies
themselves, in order to avoid court decisions rendering
arbitration clauses unenforceable, as unconscionable).3
Individual arbitrations, moreover, may present greater
risks for corporations seeking to resolve claims on a
broad basis, which is difficult, absent the mechanism of a
class action settlement.?® Thus, although the conventional
wisdom may be that arbitration favors “repeat players”
(mainly, corporations), available data may suggest that
arbitration actually “favors repeat players on both sides,”
so long as, on the plaintiffs’ side, a “serially arbitrating”
plaintiffs law firm is involved.3

Data regarding the effectiveness of arbitration in pro-
viding fair and effective relief in small-value consumer
claims (especially those involving pro se claimants), ¥
and in employee rights cases,® remains elusive. Yet, if
limits on class action (in and out of arbitration) have “ef-
fectively barred” some small claims from proceeding,®
and that reality is not likely to change in the current legal
and political climate, a further question emerges. Are
there additional (or new) procedures, such as On-Line
Dispute Resolution (ODR) that may change the calculus,
at least in part?’ In theory, companies and consumers (or
employees) should share an interest in fair and efficient
dispute resolution.*! Reducing the cost of arbitration (for
both company and individual), while maintaining a fair
system for all parties, may offer a practical (and more
widely accepted) solution than the current dichotomy
between arbitration “doves” and “hawks,” who perceive
the choices as entirely binary. And a more efficient arbi-
tration system could benefit all parties, including those
who have no contact with dispute resolution systems.*?
Development of such systems cannot offer a panacea; but
it would, at least, offer some hope of improvement.
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Summer Meeting
Sunday, August 4 - Wednesday, August 7, 2019

Grab your passport and join us at Queen’s Landing Hotel at the junction of the Niagara River and Lake
Ontario, an area rich in history, culture and vineyards. Take in a play at the renowned Shaw Theatre Festival,
sign up for a round of golf and sample acclaimed local wines. Catch a shuttle from downtown to see the
majesty of Niagara Falls. Join us for a farm-to-table dinner in the restored ca. 1814 William Woodruff House
at Ravine Vineyard Estate, a five generation family-owned organic, biodynamic winery.

MCLE Topics will include: NY Practice/CPLR Update | Ethics Update | Where Are We with Medicare,
Medicaid & Lien Resolution | Evidence Issues | Understanding Labor Laws — Construction Site Accidents |
Focus Groups — How to Deal with Case Issues

6.0 TOTAL MCLE Credits: Including 1.0 in Ethics for all attorneys both experienced and newly admitted.

HOTEL RESERVATIONS & MORE INFORMATION: m NEW YORK STATE
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