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Upcoming CLE Programs

Bringing you the best and most relevant continuing education to help you be a better lawyer.

November

Risk Management

4.0 MCLE Credits

Friday, November 1 | Rochester
Thursday, November 7 | Syracuse
Friday, November 15 | Albany

Insights on the FDA and FTC: An
Introduction

2.5 MCLE Credits

Friday, November 1 | NYC

Matrimonial Law Basics 2019
7.0 MCLE Credits

Friday, November 1 | Syracuse

Friday, November 1 | NYC or Webcast
Thursday, November 7 | Buffalo

Special Education Law Update 2019
8.0 MCLE Credits

Monday, November 4 | Albany

Monday, November 4 | Syracuse

HIPAA: Recent Trends and
Developments

3.5 MCLE Credits

Monday, November 4 | NYC

Thursday, November 14 | Albany or Webcast

Being Heard at Hearings
3.5 MCLE Credits

Monday, November, 4 | NYC
Friday, November, 15 | Utica

Construction Site Accident Claims
& Litigation 2019

7.0 MCLE Credits

Wednesday, November 6 | Buffalo
Friday, November 8 | Long Island

Veterans: The Treatment Courts and
Collateral Consequences of Criminal
Matters

3.0 MCLE Credits

Thursday, November 7 | NYC

17th Annual Sophisticated Trusts
& Estates Law Institute

8.0 MCLE Credits

Friday, November 8 | NYC or Webcast

Business Immigration Update 2019
6.5 MCLE Credits
Friday, November 8 | NYC

Cognitive Bias: Consequences and
Challenges Within the Legal Profession
1.5 MCLE Credits

Tuesday, November 12 | Syracuse

2019 Commercial Litigation Academy
16.0 MCLE Credits

Thursday, November 14 & Friday, November
15 | NYC or Webcast

Unable to attend in person?

Basics of Elder Law

& Special Needs Practice 2019

7.5 MCLE Credits

Wednesday, November 13 | Long Island
Thursday, November 14 | Syracuse
Friday, November 15 | Buffalo

Friday, November 15 | NYC

Tuesday, November 19 | Westchester
Thursday, November 21 | Albany

Basics of New York City Housing Court
6.0 MCLE Credits
Monday, November 18 | NYC or Webcast

Representing a Start Up Venture 2019
— Part Two

7.0 MCLE Credits

Friday, November 22 | NYC or Webcast

Honing Your Deposition Skills: Basics
& Beyond

4.0 MCLE Credits

Thursday, November, 21 | Long Island
Friday, November, 22 | Albany or Webcast
Monday, November, 25 | NYC

Crowdfunding Update
3.5 MCLE Credits
Monday, November 25 | NYC or Webcast

The New Discovery Law:

A Criminal Justice Revolution

3.0 MCLE Credits

Tuesday, November 26 | Albany or Webcast

The New York State Bar Association offers hundreds of programs online, on demand to fit your schedule.

www.nysba.org/cle

The New York State Bar Association has been certified by the New York State Continuing Legal Education Board as an accredited provider of continuing legal education in the state of New York.

Register online or call 1.800.582.2452




Probate and Administration of New York Estates,
2d Ed. (w/2019 Revision)

A comprehensive, practical reference covering all aspects of probate
and administration, from the preparation of the estate to settling
the account. This offers step-by-step guidance on estate issues, and
provides resources, sample forms and checklists.

Print: 40054 | E-book: 40054E | 1,096 pages | Member $185 | List $220

Estate Planning & Will Drafting in New York

(w/2018 Revision)

Written and edited by experienced practitioners, this comprehensive
book is recognized as one of the leading references available to New
York attorneys involved in estate planning. Includes Forms.

Print: 4095C | E-book: 4095CE | 946 pages | Member $185 | List $220

Preparing For and Trying the Civil Lawsuit, 2d Ed.,

2018 Revision

More than 30 of New York State’s leading trial practitioners and other
experts reveal the techniques and tactics they have found most effective
when trying a civil lawsuit.

Print: 41955 | E-book: 41955E | 1,528 pages | Member $185 | List $235

New York Lawyers’ Practical Skills Series, 2018-19

An essential reference, guiding the practitioner through a common case
or transaction in 27 areas of practice. 19 titles; 16 include downloadable
forms.

Print: 40019PS | Member $695 | List $895

NYSBA's Estate Planning System

(Powered by HotDocs™)

This Estate Planning System is a fully automated, document assembly
software that enables the user to draft customized estate planning
documents for a client.

Downloadable: 6270E | Member $1,104 | List $1,351

To sign up for a demo of this product, please send your contact information to
estateplanningdemo@nysba.org

NYSBA's Surrogate’s Court Forms

(Powered by HotDocs™)

New York State Bar Association’s Surrogate’s Forms is a fully
automated set of forms that contains all the official probate forms as
promulgated by the Office of Court Administration (OCA) as well as
the forms used specifically by the local Surrogate’s Courts.
Downloadable: 6229E | Member $684 | List $804

Order multiple titles to take advantage of our low flat rate shipping charge of $5.95 per order, regardless of the number of items shipped.
$5.95 shipping and handling offer applies to orders shipped within the continental U.S. Shipping and handling charges for orders shipped
outside the continental U.S. will be based on destination and added to your total.

www.nysba.org/pubs
1.800.582.2452 wention Code: PuB9216 R e

From the NYSBA Bookstore

Must-Have
Titles

Attorney Escrow Accounts — Rules,
Regulations and Related Topics, 4th Ed.
Fully updated, this is the go-to guide on escrow
funds and agreements, IOLA accounts and

the Lawyers’ Fund for Client Protection. With
CD of forms, ethics opinions, regulations and
statutes.

Print: 40264 | E-book: 40264E | 436 pages
Member $60 | List $75

Evidentiary Privileges, 6th Ed.
Covers the evidentiary, constitutional and
purported privileges that may be asserted at
the grand jury and at trial.

Print: 40996 | E-book: 40996E | 450 pages
Member $55 | List $75

Foundation Evidence, Questions and
Courtroom Protocols, 5th Ed.

This classic text has long been the go-to book
to help attorneys prepare the appropriate
foundation testimony for the introduction of
evidence and examination of witnesses.

Print: 41074 | E-book: 41074E | 344 pages
Member $65 | List $80

Legal Manual for New York
Physicians, 5th Ed.

Written and edited by more than 70
experienced practitioners, this title is a must-
have for physicians and attorneys representing
physicians.

Print: 41326 | E-book: 41326E | 1,186 pages
Member $135 | List $175

New York Contract Law: A Guide for
Non-New York Attorneys

A practical, authoritative reference for
guestions and answers about New York
contract law.

Print: 4172 | E-book: 4172E | 622 pages
Member $95 | List $130

New York Criminal Practice, 5th Ed.
Written by criminal law attorneys and judges
with decades of practical experience in the field,
this book is intended to guide inexperienced and
veteran attorneys alike.

Print: 41466 | E-book: 41466E | 1,160 pages
Member $150 | List $190

Grow Your Practice: Legal Marketing
and Business Development Strategies
A must-have for attorneys on marketing and
management resources that focus on clients
and complement today's dynamic

legal practice.

Print: 41265 | E-book: 41265E | 302 pages
Member $50 | List $65
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PRESIDENT'S MESSAGE

HENRY M. GREENBERG

Change Is
the New
Normal

onstant change is the new normal. This is as true

for lawyers as it is for society at large. Just as change
is the law of life, it has become the life of law prac-
tice. Indeed, the legal profession has experienced more
change over the past 20 years than it did over the last
two centuries.

I went to law school in the Dark Ages — the 1980s,
before Al Gore invented the internet. We knew nothing
of cell phones or email or social networking. We did
legal research using books, not computers. We wrote
legal briefs and memos on typewriters.

When I graduated from law school, the newest, most
mind-blowing technology was the fax machine.

Fast forward to the present. Today, the world creates
as much information every 48 hours as it did from the
dawn of civilization to the dawn of the millennium.
Soon, the average personal computer will have as much
processing power as the human brain.

In 2005 — a lifetime ago, it seems — author and New York
Times columnist Thomas Friedman published 7he World
Is Flat, referring to the revolutionary changes in com-
merce brought about by new technologies.

That technological revolution did not just affect com-
merce. The same seismic changes in communication that
made this “flattening” possible have permeated every
aspect of our lives.

Time has accelerated. Social media is ubiquitous and
demands instant response. Work hours are 24/7, 365
days of the year, and businesses are always on call. There
are no breaks, there are no pauses. The world never rests.

2
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Because the law is a mirror of society, changes in society
impact the law. And the technological changes that revo-
lutionized the way the world communicates have had a
profound impact on lawyers.

Clients expect immediate responses to their questions.
They demand cost-effective and efficient service. Before
they speak with us, they have armed themselves with
information about their matter and the relevant law —
information they could not access in the pre-Google
days.

To meet their legal needs, we must meet our clients where
they are — not where we once were or where we wish
them to be. The only way we can do that is by embrac-
ing the technological revolution and letting it work for
us. Lawyers either adapt to change or risk becoming
irrelevant. Make no mistake, change is the new normal.

For millennial lawyers, harnessing and leveraging
change — especially technological change — is second
nature. But today, all lawyers need these skills. This is
not optional. It is our professional obligation as lawyers.
And it is a business obligation to our practices.

A VIRTUAL BAR CENTER

Not only must lawyers and law firms change, so too must
the organizations that represent them. Bar associations
must reimagine how they deliver services to members.
When our members look for the tools, resources and
CLEs they need, they turn to the cloud. We need to be

there, too.

That is why the New York State Bar Association is mak-
ing deep investments in technology. We are building a
virtual bar center to welcome members wherever they
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reside, however they work, in whatever field they prac-
tice. The strength and relevancy of NYSBA depends on
our accessibility and the ease with which members can
get what they require.

NYSBA'S GLOBAL REACH

New York is the economic and legal capital of the world.
New York State law, and New York lawyers and judges,
are globally recognized as the gold standard in the profes-
sion. Likewise, NYSBA is a global force. We are widely
regarded as the world leader among bar associations; our
reputation is unmatched.

Some 330,000 attorneys are licensed to practice in New
York. More than 140,000 — over 40 percent — live or
practice outside of the state, and more than 26,000 live
outside the United States.

While these attorneys are not physically inside the state,
they have a professional tie to New York, and need New
York law and connections. NYSBA is expanding globally
to meet their needs.

We have launched a quarterly e-newsletter — NYSBA
Global — with articles of interest to international attor-
neys. We are offering more CLE programs in areas of
international law and practice. We are building relation-
ships with international bar associations, law firms, and
law schools. In November, our International Section is
holding a global conference in Tokyo.

NYSBA LOCAL: A NEW OUTREACH

But our efforts aren’t just on the global scale. New York
lawyers — from Montauk to Niagara Falls — need NYSBA
as well, especially those who practice in rural communi-
ties.

Forty-four of New York’s 62 counties are rural. While
attorneys clustered in cities have ready access to technol-
ogy and professional resources, rural lawyers often face a
different experience. Our virtual bar center will make it
easier for rural attorneys to get the CLE, tools, resources,
connections and communities they need.

Our new Task Force on Rural Justice — chaired by Justice
Stan L. Pritzker and Taier Perlman — is looking at the
issues particular to rural lawyers, including the expansion
of broadband access. In the year 2019, broadband access
should be a civil right. It is indispensable to closing the
justice gap in rural areas.

TECHNOLOGY AND THE BAR

Technology makes it possible for NYSBA to serve New
York lawyers everywhere. But technology is not a pana-
cea and will not meet every challenge facing the legal
profession. It is, however, a facilitator of the changes
we must make and a necessary tool to remain relevant

in the digital age.
So, we must embrace change and technology.

It can help our practices, foster communication and
expand access to justice. It can empower us to do the
public good. And, it can help us be better lawyers.

HENRY M. GREENBERG can be reached at hgreenberg@nysba.org
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TEST YOUR
KNOWLEDGE

b) The average long-term adisadility 165 S

TRUE or FALSE

—term disability claims.

¢) Social Security covers the majority of long
TRUE or FALSE

DID YOU KNOW...

All three statements above are FALSE. And all three represent common — and potentially costly — myths
about disability. The TRUTH is that the loss of income due to a sudden illness or injury happens more often,
costs more and lasts longer than you might think.

As an NYSBA member, you can apply for up to $10,000 a month in Group Long-Term Disability benefits at
competitive member-only rates that are not available to the public.

It only takes a minute for the unexpected to happen. Don't let a long-term disability leave your family financially
vulnerable. Help protect your income today.

WEMBg, Visit nysbainsurance.com/JD4 to learn more™ and to apply online
Questions? Call 800-727-7770 weekdays — 8:30 a.m. to 4:30 p.m. (ET)

All calls answered in the U.S.

NYSBA Administered by: Underwritten by:
. < USI Affinity New York Life Insurance Company
EN A 14 Cliffwood Avenue, Ste. 310 m( 51 Madison Avenue

AFFINITY Matawan, NJ 07747 New York, NY 10010

Answer key:

a) Musculoskeletal disorders and illnesses such as heart attack, cancer, and diabetes cause the majority of long-term disabilities, not freak accidents or injuries.!
b) The duration of the average long-term disability claim is nearly 3 years (34.6 months.)?

¢) 64% of initial Social Security Disability claims applications were denied in 2018.?

12 https://disabilitycanhappen.org/disability-statistic/
% https://disabilitycanhappen.org/overview/

*Contact the Administrator for current information including features, costs, eligibility, renewability, exclusions and limitations.
Underwritten by New York Life Insurance Company, 51 Madison Ave, New York, NY 10010 under Group Policy G-5400-0 on policy form GMR-FACE/G-5400-0.

Arkansas Insurance License #: 325944 California Insurance License #: 0G11911 NYBSA_J_LTD_11/19
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create a bar center where attorneys across the street and
around the world are just a click away from accessing
NYSBA’s services and benefits.

CAUTIONARY TALES

Organizations that fail to meet the digital challenge
proceed at their peril. Consider, for example, the fate of

Kodak and Blockbuster Video.

Kodak was once near-synonymous with cameras,
film, and picture-taking. Photos were termed “Kodak
moments in the company’s advertising.

Kodak was also the home of a world-renowned research
and development center for photography. In the early
1970s, its laboratory invented digital photography. But
the company buried it because of its highly profitable
film business. Years later, Apple invented digital photog-
raphy and revolutionized how we take pictures. Kodak,
by contrast, went bankrupt.

Like Kodak, Blockbuster video stores were once ubiqui-
tous. When a movie was newly released to video, custom-
ers flocked to the stores. Now, Netflix, Hulu, Amazon,
and other services provide customers instant access to
thousands of movies and television shows from the
comfort of their homes or handheld devices. Only one
Blockbuster store is left — in Bend, Oregon.

These cautionary tales are instructive. They show what
NYSBA must do going forward — and quickly.

There was a time when admission to the New York bar
meant membership in NYSBA. Membership numbers
rose consistently through 2012. In the last six years,
however, NYSBA experienced a 10% decline in member-
ship. Today, only 35% of New York admitted lawyers are
NYSBA members.

The primary reason for this trend is clear. The world
communicates and connects through social media and
the internet. It looks for answers — and solutions — in the
cloud. The value of NYSBA’s content, CLE program-
ming and products has not changed. What has changed
is the way people want to get it — quickly, efficiently and
online, with 24/7 availability and easy-to-use websites.

However, NYSBA’s digital infrastructure has not kept
pace with the communication revolution. For too long
we have relied on a website infrastructure that was

built in 1998. This has hamstrung NYSBA’s ability



to analyze data and communicate, in real time, with
members and potential new members. Much-needed,
high-quality content and information has been diffi-
cult for members to access or is hidden from their view

behind a paywall.

MEETING THE DIGITAL CHALLENGE
NYSBA is meeting the digital challenge head on. We

are developing a robust online presence by digitizing
our archives, moving more content outside of pay-
walls, and posting breaking legal news to our website,
blog, and social media platforms. We will enhance
our members’ experience through the acquisition of
sophisticated e-commerce technology to make CLE
registration and product purchases quick and easy.

NYSBA has assembled a team of information technol-
ogy and website experts to guide our digital transfor-
mation. They are installing best-of-breed software and

technology systems to better serve members’ needs and
optimize staff productivity. They are also redesigning
our website to make it more user-friendly and provide
a more intuitive experience.

OTHER CHALLENGES
A digital overhaul is not enough. Building a digital

bar center requires more than acquiring state of the art
software and technology. It also requires reimagining
and transforming the ways NYSBA serves its members.

A new Special Committee on Association Structure
and Operations is examining ways to improve the
overall effectiveness and functioning of NYSBA in our
technology-driven world. Another new special com-
mittee, on Strategic Communications, is developing a
plan to create more consistent messaging and content
targeted to member needs and interests — no more
email onslaughts! And, our Finance Committee is also

Building the Bar Center — A History of NYSBA Headquarters

* NYSBA was founded in 1876 by an act of the
New York State Legislature. The Association and
the Legislature continue to enjoy strong mutual
ties.

Our first headquarters were in the old New York
State Capitol building. Visiting the State Capi-
tol? Look for the commemorative NYSBA plaque
hanging in the main hallway on the first-floor Sen-

ate side of building!

We eventually outgrew the Capitol and moved
several times in the early 20t century — first to a
three-room office at 112 State Street in 1928, then
to a slightly larger office at 90 State Street in 1933,
and finally to an elegant, three-story brick Federal-
style building at 99 Washington Avenue in 1951.

The rising number of attorneys — and NYSBA
members — led us to search for a permanent and
suitably-sized headquarters in the mid-1960s. Gov-
ernors Row — a collection of historic rowhouses,
including a former residence of Franklin Delano
Roosevelt, on Elk Street adjacent to the Court of
Appeals and across the street from the State Capi-
tol — was the perfect location.

But the move to our current headquarters wasn't
easy — historical buildings nationwide were being
torn down in a spasm of urban renewal, and Alba-

ny Mayor Erastus Corning III objected to the sale
of the properties to NYSBA. Would a Battle of
Elk Street be fought?

- NYSBA and the City of Albany reached a com-
promise — the historical edifices and character of
certain rooms within the townhouses would be
retained, but NYSBA could expand within and
behind the rowhouses to build a modern home
for the Association.

* Under the leadership of the illustrious past NYSBA
President Robert MacCrate, our 22,000 members
raised $1.6 million in 1967 — over $12 million in
2019 — to build the bar center at 1 Elk.

* The dedication of the new bar center took place on
September 24, 1971, with Governor Rockefeller as
the guest speaker.

* The modern bar center occupies 2-6 Elk Street. 1
Elk, despite being our address, was demolished and
is now the small yard adjacent to the rowhouses

* Another round of expansion in 1986 — costing
$6.8 million, or $15 million in 2019 — added
more office space and completed the modern head-

quarters that exists today.
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A digital overbaul is not enough.
Building a virtual bar center also requires rethinking

and transforming the ways NYSBA has always done business.

working on a long-term fiscal plan, paying attention
to ways to cut costs, grow outside income, and ensure
that dues and pricing stay reasonable.

Moreover, we are taking a proactive approach to diver-
sifying NYSBA. New York State is a beautiful mosaic
of people. We are women and men, straight and gay,
of every race, color, ethnicity, national origin, and
religion. We have varying beliefs and live and work
together in communities — large and small — urban,
suburban, and rural. NYSBA needs to reflect this
diversity in its leadership, membership, and staff.

A VIRTUAL BAR CENTER: ACCESSIBILITY
All NYSBA members will benefit from the virtual bar

center. Member preferences have been a driving force
in this endeavor — and soon they will have a better,
faster, and easier time getting the content they need,
and more choices in how they access it.

The number of New York lawyers who live and work
outside of New York is rising. Of the 330,000 New
York admitted attorneys, 140,000 reside outside of the
state, and more than 26,000 live outside the United
States.

NYSBA has implemented a new initiative called
“NYSBA Global” to reach out to the ever-growing
number of New York lawyers who live and work across
the nation and around the globe. These lawyers need
what NYSBA offers — most importantly, resources to
stay current and connected to New York law. To serve
them effectively, we must ensure they are only a click
away from connecting with colleagues around the
world and from getting the CLE credits, information,
and tools they need. A virtual bar center will do that.
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The virtual bar center will be a boon to rural lawyers
across the state, as well. It will give them quick access
to CLEs, tips, and communities, where they can con-
nect with other lawyers to ask questions and exchange
ideas, no matter where they live and practice.

THE FUTURE IS BRIGHT

NYSBA is on the cusp of a great transformation. In the
past, whenever we met the challenges of the day, our
association grew and prospered. We will do so again
today and secure our future for generations to come. We
owe nothing less to our members, the legal profession,

and the public.
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Jamaican rum maker and a Mexican liquor distrib-

utor walk into a bar. Funny thing is, it’s the New
York Bar. When a Jamaican distiller needed to negotiate
a contract for the distribution of its rums in Mexico, why
did it engage a New York lawyer to negotiate and draft
the contract? Because, before they had agreed on any of
the commercial terms, the two international businesses
involved had agreed that they wanted their relationship
to be governed by New York law.

Empirical research suggests that this is not unusual. The
substantive benefits to international and domestic busi-
nesses of New York law and New York courts and arbitral
tribunals have made it a common choice for business
contracts around the globe. A study of choice of law and
forum clauses in contracts reported in SEC filings by
public companies in 2002 found that almost half chose
New York law, three times the number choosing the next
closest state, Delaware.? The authors of a similar study
of international contacts observed, “Received wisdom is
that English and New York law dominates international
business transactions.” At least anecdotally, New York
thus competes well with English law as the preferred
choice for international agreements, despite England’s
substantial head start that results from the many British
Commonwealth countries and former British colonies
— including our own! — that have a more than passing
familiarity with English law. Where that head start is
absent, New York does even better. Central American
lawyers, for example, are reported to prefer New York law
to govern international agreements.*

The reasons for the preeminence of New York are
plain: “New York offers international commercial
businesses, investors and co-venturers, as well as
exporters and importers around the world, the choice
of one of the most sophisticated and developed bod-
ies of contract, commercial, and business partnership
law available anywhere to govern their transactions
and investments. New York law includes an almost
inexhaustible set of rules and precedents covering a
wide spectrum of business transactions, ranging from
purchases, sales and leases of goods, property rights
and business interests, to business collaborations,
partnerships, and joint ventures.”

Equally important, New York law is guided by the intent
of the parties, as expressed in the words they chose in
the contract, making the results predictable and certain.
The New York Court of Appeals reaffirmed this principle
just this year in 159 MP Corp. v Redbridge Bedford.®
As former New York Court of Appeals Judge Howard
A. Levine observed in discussing that decision, “The
majority held that this text-based means of interpreting
contracts was “[i]n keeping with New YorK’s status as the
pre-eminent commercial center in the United States, if
not the world.”” Quoting a decision by the late Chief
Judge Judith Kaye, herself a leading advocate for New
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York law and arbitral fora, Judge Levine added, “The
New York approach, the cases hold, ‘imparts stability
to commercial transactions . . . . [A]nalysis that begins
with consideration of extrinsic evidence of what the par-
ties meant . . . unnecessarily denigrates the contract and
unsettles the law.””8

Thus, “New York contract law is private-party driven.
It provides a broad framework for honoring, interpret-
ing and enforcing agreements shaped and negotiated by
private parties without attempting to dictate the content
of such agreements . . . . New York courts are loathe
to substitute their judgment for the business decisions
of parties to commercial transactions.” Instead, New
York places great emphasis on the written word, and the
specific words the parties chose to express their intent.
New York requires many types of commercial contracts
to be in writing, going beyond the practice of many civil
law jurisdictions. But few practitioners would disagree
that this merely embodies best practices for commercial
relationships. And New York contract law will not con-
sider evidence of prior negotiations and representations
between parties in construing agreements, nor will it
consider collateral agreements where the parties have
included an “entire agreement” or “merger” clause in the
contract. New York law requires that written contracts be
interpreted according to the words chosen by the parties
and will consider oral evidence of intent only if the writ-
ten terms “are so ambiguous that cannot reasonably be
construed on their own.”10

In short, parties have freedom of contract, and New York
will enforce the terms upon which they agree.

Moreover, New York imposes a high standard of conduct
on contracting parties. New York law incorporates the
implied covenant of good faith and fair dealing into all
contracts. At a minimum, this imposes a duty of hon-
esty in commercial dealings, and often a duty to act in
accordance with commercial standards of fair practice in
the trade.!! As Judge Benjamin Cardozo famously wrote
about the duties business partners and co-venturers owe
to each other, “something more than the morals of the
market place is required in the relations of business part-
ners to each other” and “only the punctilio of an honor
most sensitive” would suffice.!?

New York also honors the parties’ bargain, even in the
face of economic hardship. Such hardship alone will
not excuse performance of the agreement, unless perfor-
mance is rendered impossible by an event that negates a
basic assumption of the parties and was unanticipated
and unforeseeable, so that the parties could not have been
expected to address it in the contract.!3 The standard for
sales contracts under the Uniform Commercial Code is
somewhat less strict; there may be some relief available
when performance has become “impracticable.”!* But
consistent with the philosophy of leaving to the parties



The New York International Arbitration Center:

A New York State Bar Association Global Success Story

By Christian Nolan

New York is ranked as the third most popular place in
the world for international arbitrations, according to the
International Chamber of Commerce.

And by a landslide, New York is the most frequently used
venue in the United States for international arbitrations,
based on 2018 statistics released by the American Arbi-
tration Association’s International Centre for Dispute
Resolution.

New York’s success in the international arbitration mar-
ket is — in no small part — due to the success of the New
York International Arbitration Center (NYIAC) located
in the heart of Manhattan.

In 2011, the New York State Bar Association Task Force
on New York Law in International Matters called for
the creation of a permanent center for international
arbitration in New York. By the spring of 2013, NYIAC
opened its premier facility through private funding from
NYSBA’s Dispute Resolution and International sections,
as well as many other market-leading law firms.

Located at 150 East 42nd St., the nonprofit organization
is a prime destination for international arbitration hear-
ings, mediation proceedings and conferences of all kinds.
NYIAC provides world-class hearing rooms, breakout
rooms and other amenities for arbitrations of any size,
including large and multi-party arbitrations. The facil-
ity has full technological capabilities, such as high-tech
video conferencing and simultaneous interpretation for a
seamless experience. This allows the parties and counsel
to focus on the matters at hand.

NYIAC also serves as a valuable resource to the interna-
tional arbitration community worldwide by providing
arbitration resources, such as alert memos on important
issues within international law, a case law library of U.S.
arbitration-related decisions impacting the practice at the
state and federal level, a diversity corner, a weekly calen-
dar of arbitration events in New York and around the
world, institutional rules and model clauses, and other
research. NYIAC also sponsors numerous programs that
inform the community about hot topics in international
arbitration and they coordinate with United Nations rep-
resentatives to bring the latest arbitration-related devel-
opments at the UN to New York-based practitioners.

“NYIAC has played a unique role in developing New
York as a seat for international arbitration and the
selection of New York law for international contracts,”

said Edna Sussman, NYIAC chair and an independent

arbitrator and mediator. “The statistics demonstrate
the success NYIAC has achieved in accomplishing these

objectives.

“The years have proven the wisdom of NYSBA’s Task
Force on New York Law in International Matters™ rec-
ommendation that a center be established for interna-
tional arbitration,” Sussman continued. “That vision,
transformed into a reality, has accomplished every goal.
We look forward to continuing our engagement with
the global international arbitration community and our
New York-based practitioners as we build upon NYIAC’s

successes.”

Through the success of NYIAC in New York, the U.S.
rose to the third most frequently chosen locale for arbi-
tration in 2018- behind only Paris and London, accord-
ing to the International Court of Arbitration of the
International Chamber of Commerce (ICC). Eighty new
ICC cases were seated in the United States, an increase
of 33% from 2015 with more than half of new cases
nationwide being seated in New York City. This was a
significant jump in just a year, as New York was ranked
sixth in 2017. Additionally, in contracts with a U.S.
choice of law, at least half selected New York governing
law, confirming New York’s well-known predictability
and fairness.

The American Arbitration Association’s International
Centre for Dispute Resolution similarly reports New
York’s dominance, as 993 new cases were filed with them
in 2018 involving 1,828 parties from all over the world
with claims valued at $8.2 billion. New YorKk’s case load
dominated by a significant margin with 324 cases in New
York followed by Miami with 132, Houston with 34 and
Los Angeles with 22.

“There has long been an ‘I Love New York’ campaign
in the international community in New York, as the
global epicenter of business and commerce,” said Rekha
Rangachari, NYIAC’s executive director. “NYIAC’s place
within this community is special, offering a gathering
point for all within the international law arena. It is both
our privilege and pleasure to work at broadening our
reach, with several collaborative agreements with leading
international arbitral institutions, as we create best prac-
tices in our shared space.”

For more information about NYIAC, please visit
nyiac.org, email info@nyiac.org or call 917-300-9550.


https://nyiac.org/
mailto:info@nyiac.org

the terms of their relationship, they may provide in the
contract for adjustments in the face of a fundamental
change in circumstances, so long as the circumstances
and bases for making such adjustments is stated clearly.!>
Similarly, force majeure clauses excusing parties from
performance as a result of circumstances beyond their
control will be honored — but only in circumstances of
the type expressly set forth in the contract as excusing
performance.1¢

Finally, New York offers excellent resources for the reso-
lution of contract disputes. New York has established the
Commercial Division of the New York State Supreme
Court in counties with significant commercial caseloads,
with judges whose sole responsibility is the resolution
of commercial disputes. These judges thus have broad
commercial experience and can give undivided attention
to commercial disputes without being diverted to handle
criminal, matrimonial, family and other matters. The
Commercial Division rules are designed to be efficient
and effective, and to expedite resolution of cases. Non-
U.S. litigants often are fearful of the expense of litigation
in the U.S., particularly the costs of the far more exten-
sive discovery and disclosure generally permitted in the
U.S. in contrast to other jurisdictions. The Commercial
Division has implemented rules that limit discovery and
adopted the notion of proportionality of discovery to the
matter involved in the case.!” Agreements of the parties
in the contract to limit discovery will likely be honored
as well. In addition, parties can agree to waive jury trial
and awards of consequential, special, and punitive dam-
ages. The U.S. federal courts sitting in New York are also
highly regarded, although the dispute must meet one
of the tests for federal jurisdiction, such as a question
of U.S. federal law, of international law recognized by
the U.S. (such as construction of a treaty to which the

U.S. is a party), or diversity of citizenship of the parties
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as defined by federal law,!8 as well as the venue require-
ments, which generally would require New York to be
the residence of the defendants, where a substantial part
of the events giving rise to the claim occurred, or where
a substantial part of property that is the subject of the
action is located; or, if there no such judicial district
meeting those requirements, anywhere a defendant is
subject to personal jurisdiction.!?

New York also offers excellent options for arbitration.
New York and federal law will enforce agreements to
arbitrate in the same manner as any other contrac-
tual provision. Many of the leading arbitral institutions
around the world have offices, and often headquarters,
in New York, including the International Court of Arbi-
tration of the International Chamber of Commerce, the
International Centre for Dispute Resolution, the CPR
International Institute for Conflict Prevention and Reso-
lution, and JAMS and JAMS International. In addition,
as an international commercial and legal center, New
York can offer panels of distinguished arbitrators and for-
mer judges, with fluency in many languages. Parties may
choose their arbitrators or arbitral institutions, as well
as the procedural rules that will govern the arbitration,
including discovery and disclosure rules. The New York
International Arbitration Center in New York City offers
state-of-the art facilities for international arbitrations.20

New York has made it easy for parties to choose New
York law to govern their commercial contract. If the
agreement involves at least $250,000, New York law may
be chosen, whether or not the agreement has anything
to do with New York.2! And of course, parties may also
choose New York law where there is such a relationship
to New York, whether of a party or the subject matter of
the agreement. Similarly, the parties may choose a New
York state court forum for any commercial dispute where
the contract is expressly governed by New York law and



involves not less than $1 million, regardless of any other
connection to New York.22 And where judicial relief is
sought in the Commercial Division in New York County
in aid of an international arbitration or to confirm or
vacate an international arbitration award, the New York
courts have designated a single justice to decide such dis-
putes to provide for greater consistency and predictability
and to expedite resolution.?3

In sum, New York offers a sophisticated predictable body
of commercial law that respects the expressed intention
of the parties, and a range of highly qualified dispute
resolution methods for the effective and efficient deter-
mination of commercial issues. For that reason it is both
the logical and the popular choice of law for commercial
contracts, both within the United States and for parties
around the globe.

1. Michael W. Galligan is a partner (Trusts & Estates, Tax and Immigration) at Phillips
Nizer LLP. He served as member of the New York State Bar Association Task Force on
New York Law in International Matters and is a past Chair of the NYSBA International
Section and a past member of the NYSBA Executive Committee. His comprehensive
carlier articles form the foundation for this far briefer summary on the subject. For
greater detail, and a comparison of New York law with that of other jurisdictions, see
the following articles: Michael Galligan, Why Choose New York Law? 9 N.Y. Dispute
Resolution Lawyer 39 (NYSBA, Spring 2016, No. 1) (“Galligan 1), https://www.
phillipsnizer.com/sitefiles/24176/nysba-nydisputereslaw-whychoosenylaw-mwg-2016.
pdf; and Michael Galligan, Choosing New York Law as Governing Law for International
Commercial Transactions, 26 Int'l Law Practicum 79 (NYSBA, Autumn 2013, No. 2)
(“Galligan 2)” https://www.phillipsnizer.com/sitefiles/24299/article-nysba-intllaw-
practicum-autumn2013-galligan.pdf. See also Choose New York Law For International
Commercial Transactions, NYSBA Dispute Resolution Section and New York
International Arbitration Center, https://www.nysba.org/Sections/Dispute_Resolution/
Dispute_Resolution_PDFs/Choose_New_York_Law_For_International_Commercial _
Transactions.html.

2. Theodore Eisenberg and Geoffrey P. Miller, The Flight to New York: An Empirical
Study of Choice of Law and Choice of Forum Clauses in Publicly Held Companies
Contracts, 30 Cardozo L. Rev. 1475 (2009), https://scholarship.law.cornell.edu/cgi/view-
content.cgi?article=1203&context=facpub.

3. Gilles Cuniberti, The International Market for Contracts: The Most Attractive
Contract Laws, 34 N.J. Int’l. & Bus. 455, 516 (2014), http://scholarlycommons.law.
northwestern.edu/njilb/vol34/iss3/. This study of choice of law provisions in contract
dispute before the International Court of Arbitration of the International Chamber of
Commerce in 2007-12 found no comparable dominance of any single jurisdiction, with
11% of the contracts governed by English law, 10% by Swiss law, and 4% by U.S. State
law, of which over half chose New York law. It is worth noting, however, that this sam-
ple was necessarily skewed. Choice of forum is related to choice of law, and the ICC - a
European based institution — is less likely to be chosen as a forum for interpreting New
York law than English or Swiss law, so that one would expect New York choice of law
provisions to be substantially underrepresented. Indeed, the authors reference a pend-
ing study of arbitrations in Singapore and Hong Kong — both with ties to the British
Empire and English law — where preliminary indications are that parties choosing to
arbitrate in those jurisdictions “virtually never provide for the application of Swiss law,
but often provide for the application of English law or the law of the seat of the arbitra-
tion (i.c. either Singapore or Hong Kong law).” /4. at 516, n.187. Studies of choice of
law provisions will necessarily be distorted if they look only at contracts adjudicated in
a given forum.

4. Ignacio Andrade Aycinena and Claudia Pontaza, The New York Law as the
Choice of Law in Central America Contracts, https://nyiac.org/nyiac-core/wp-content/
uploads/2019/07/THE-NEW-YORK-LAW-AS-THE-CHOICE-OF-LAW-IN-
CENTRAL-AMERICA-CONTRACTS.pdf.

5. Galligan 1 at 39.
6. 33 N.Y.3d 353 (2019).

7. Howard A. Levine, 159 MP Corp.”: Grateful That Majority Rejected

Dissent’s Radical Approach, N.Y.L.]. (Sept. 6, 2019), https://www.law.com/
newyorklawjournal/2019/09/06/159-mp-corp-gratitude-for-majority-rejecting-dissents-
radical-approach/ (subscription required).

8. Id., citing WW.W. Assoc’. v. Giancontieri, 77 N.Y.2d 157, 162-63 (1990) (Kaye, ].).
9. Galligan 1.

10. d.

11. Galligan 1.

12. Meinhard v. Salmon, 249 NY 458, 463—64 (1928).

13. Glen Banks, New York Contract Law: A Guide for Non-New York Attorneys (NYSBA
2014) § XI.1, citing Stewart v. Stone, 127 N.Y. 500 (1891) (destruction of factory by
fire excused non-performance of contract to manufacture butter and cheese); Kel Kim
Corp. v. Central Markess, Inc., 70 N.Y.2d 900 (1987) (impossibility does not excuse
performance where event — inability to renew required insurance — could have been
guarded against by contract).

14. N.Y. Uniform Commercial Code § 2-615(a) excuses “[d]elay in delivery or non-
delivery . . . if performance as agreed has been made impracticable by the occurrence of
a contingency the non-occurrence of which was a basic assumption on which the con-
tract was made or by compliance in good faith with any applicable foreign or domestic
regulation or order whether or not it later proves to be invalid.” See also Banks, supra,

§ XL4.

It is worth noting that the United States is a party to the United Nations Convention
on the International Sale of Goods (the “CISG”), which therefore is incorporated into
New York law when it is applicable. As a result, a contract between parties in two coun-
tries that are both parties to the CISG will be governed by the CISG and not Article

2 of the New York Uniform Commercial Code, unless the applicability of the CISG

is expressly disclaimed. This can have consequences for questions of contract forma-
tion, interpretation and performance, and should be carefully considered. See generally
Galligan 1 at 43.

15. See Banks, supra, § X1.12 and Galligan 1 at 42.
16. Kel Kim Corp. v. Central Markets, Inc., 70 N.Y.2d 900 (1987) (“The principle of

interpretation applicable to such clauses is that the general words are not to be given
expansive meaning; they are confined to things of the same kind or nature as the par-
ticular matters mentioned”).

17. Rules of the Commercial Division of the Supreme Court, 22 NYCRR § 202.70,
hetp://ww2.nycourts.gov/rules/trialcourts/202.shtml#70.

18. 28 U.S.C. § 1332.

19. 28 U.S.C. § 1391.

20. See Galligan 1 and https://nyiac.org/.
21. N.Y. General Obligations Law § 5-1401.
22. N.Y. General Obligations Law § 5-1402.

23. Administrative Order of the Administrative Judge for Civil Matters, 1st Judicial
District (Oct. 3, 2013), http://www.nycourts.gov/courts/comdiv/ny/PDFs/
Commercial%20International%20Arbitration.Admin%200rder.10-3-13_1.pdf.
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hoping someone would come along and save me. Eventu-
ally, I was able to transition to another role but it came
with a steep learning curve. In normal circumstances, I
would have risen to the occasion, but things were not
normal. To compound the situation, the transition coin-
cided with a major and unanticipated house renovation
that was not going as planned, and I couldnt focus on
learning my new responsibilities as I was being called
upon to continually make decisions for the contractors.

All these things snowballed over months, years, until I
slid down the slope so far I couldn’t navigate my way
back. I was emotionally paralyzed, and then one day
I broke. The holidays were upon us, it was just past
the anniversary of the accident in France, and we were
preparing for family get togethers, and like a pin in a
balloon, I burst. It didn’t happen on the day I received
the news that I had to schedule a biopsy, as well as being
informed of a poor work performance review (not a sur-
prise now). It happened a few days later, when I was told
I would not be attending an annual leadership confer-
ence, which I always looked forward to as it provided an
opportunity to connect with colleagues from across the
country. [ started crying and couldn’t stop for days. Not
only was my health, my family and my mind suffering,
but I had sacrificed it all for nothing; now my career,
the career that I had given so much to, was imploding.
I felt completely and utterly rejected, small, deficient,
ashamed, not valued. It was at this point, I had no choice
but to admit that I can’t handle everything, at least not
on my own, and I took leave and sought help from pro-
fessionals whose diagnosis was that I had Generalized
Anxiety Disorder.!

NEXT STEPS

As 1 said earlier, this is hard to admit and it is difficult to
discuss, but if I could find myself so far down the slippery
slope, incapable of navigating my way back, I had to figure
out how I got there, what I could have done to prevent it,
and what others could have done to help, or it would all be
one awful experience with no bright outcome.

With this in mind, and with a lot of work, I've built skills in
recognizing the need for staying present and giving yourself
little bits of time every day; as this will actually increase your
focus and productivity and is absolutely not a waste of time.
Yoga and meditation are great tools for facilitating this. I've
learned that valuing yourself, and really believing it, prevents
you from discrediting your needs so things don't get over-
whelming. And I've learned that helping people understand
what mental health issues and burnout are, why they occur,
and how they can help, makes it less uncomfortable, less
taboo, less shameful. Because the more you understand, the
simpler it is to discuss.

People really do want to help, so in order for you, the reader,
to know what you can do, it is to simply understand that
a person sliding down the slippery slope cannot always rec-
ognize where they are. They need candid conversations that
are not threatening. They need support and encouragement,
not isolation. Try asking what they think they need and help
them get it. Don't tell them they are getting in their own
way, or that things will pass; this is dismissive and exacer-
bates their feelings of inadequacy. Recognize that what they
are going through is real, and tell them. Maybe it is just time
off, maybe it is a new assignment that allows them to shine
and boosts their spirits, maybe it just listening. But mak-
ing believe it will go away and maintaining the status quo is
likely not going to help them, and, if it is a work situation,
it will not help the organization either. Morale will sink, and
the effects can ripple to other coworkers. After all, the indi-
vidual is not suddenly a bad employee; they are just stuck
in a bad place. Providing real help will be reciprocated with
real gratitude, and you won’t lose a valuable resource, you'll
gain a stronger leader. Educate yourself so the conversation
is simpler.

Personally, I am learning there are better ways to “handle”
things so that I thrive rather than survive. I am learning
at caused me to take the long, slow, painful slide and
how to recognize the signs earlier and explain them to
myself simply. Because, I now know that the simpler I can
explain it, the better I understand it. I am an attorney, a
professional, a native New Yorker, a musician, a mother, a
wife, a trusted advisor, and a leader, and if I can navigate all
of that, I can navigate this too. The seas will never be calm
for anyone all the time; education and empathy will better
equip us for knowing how to navigate them when things get
choppy so we can avoid getting lost at sea.

1. National Institute for Mental Health, Anxiety Disorders, https://www.nimh.nih.gov/
health/topics/anxiety-disorders/index.shtml (Aug. 7, 2019).
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Editor’s Note: The push for the Equal Rights Amendment
that would guarantee women equal standing in our society
has been going on for more than five decades. The outcome
is still far from certain, largely because supporters and oppo-
nents have engaged in a protracted standoff over just what
the U.S. Constitution provides by way of protections against
discrimination under the 14th Amendment. Indeed, at one
point during the 1970s, when the ERA was largely viewed
as likely to win ratification, the Harvard Civil Rights Law
Review published an article in opposition, while the Yale
Law Review published an article in support. The Supreme
Court was divided, too, with the late Justice Scalia opposed
(although he conceded there was no constitutional protection
for women) and Justice Ruth Bader Ginsburg in support,
on the grounds that whatever gains women might make
through legislation could be amended or rescinded by future
leaders, whereas a constitutional amendment would provide
more permanent protections.

What follows is one view on this issue — an issue that
may well find new life given the strict anti-abortion laws
enacted in Alabama and Missouri, which are viewed as
the first volley in the movement to overturn Roe v. Wade.
The author, Peter Siviglia, an expert of contract law and
a regular contributor to this Journal, compares the protec-
tions afforded under the 14th Amendment and the proposed
Equal Rights Amendment and concludes that the ERA is
redundant. While other legal minds have grappled with
this issue, Mr. Siviglia offers his own perspective — that the
14th Amendment “can and should be applied universally.”
We remind readers that the author speaks for himself and
not this Journal, and his views are presented here solely as a

legal discussion.

A terrible implication resides
in sanctioning sexual
discrimination alone:

What of discrimination
based on skin color,

ethnicity or religious belief?

i
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THE CASE FOR UNIVERSAL APPLICATION
OF THE 14TH AMENDMENT

1. The 14th Amendment to the United States Constitu-
tion provides, in part, that “[n]o State shall . . . deny to
any person within its jurisdiction equal protection of the
laws.”

The United States Supreme Court in Bolling v. Sharpe
(1954) ruled that this mandate also applies to the federal

gover nment.

2. The 14th Amendment applies only to government
action, including action by governmental entities. The
amendment does not apply to actions by individuals,
businesses, or other non-governmental entities. Nev-
ertheless, under powers granted by other provisions of
the Constitution — for example, the power to regulate
interstate commerce (Article 1, Section 8) and the power
to lay taxes to provide for the general welfare (Article
8, opening paragraph) — the federal government has
been able to impose bans on discriminatory practices by
private entities over which it has power to regulate or to
which it provides funding. But these prohibitions are not
universal.

3. The judiciary is a part of government. The final judge-
ment of a court has the effect of a law that is binding on
the parties to a dispute.

4. Now, as Mr. Jaggars would say, let me “put this case”™:
A woman sues her employer in state court because her
pay is less than a male employee doing the same job and
with whom she has equal or better credentials. There is
no state or federal law that applies. If the court denies
her claim, does she not have a legitimate claim under
the 14th Amendment that the state has denied her equal
protection of the law?

5. If that woman’s claim under the 14th Amendment is
legitimate, does not, then, the denial by any court of any
claim by “any person” against any entity or individual
based on discrimination on account of sex, sexual orien-
tation, skin color, ethnicity, or national origin constitute
the basis for a legitimate claim under the 14th Amend-
ment to the Constitution that the state has denied that
person equal protection of the law?

6. If the answers to the questions under items 4 and 5
are “yes,” then the 14th Amendment can and should
be applied universally to protect against discriminatory
practices by individuals, businesses and other non-gov-
ernmental entities.

7. Although, arguably, “substantive due process” under
the Fifth and 14th Amendments supports affirmative
answers to the foregoing questions, I have not addressed
that consideration because I do not believe that addi-
tional support is needed.

292 Journal, November 2019



THE ERA: A BRIEF EXAMINATION

The proposed Equal Rights Amendment to the United
States Constitution is both ill-conceived and unneces-
sary. The relevant portions of the proposed amendment
read:

Section 1. Equality of rights under the law shall not
be denied or abridged by the United States or by any

State on account of sex.

Section 3. This article shall take effect 2 years after
the date of ratification.

An effective date two years following ratification? Does
that mean that discrimination based on sex is sanctioned
during that period? Of course not. What, then, thwarts
the argument? Well the good old equal protection clause
of the 14th Amendment, which reads in pertinent part:
“No State shall . . . deny any person within its jurisdic-
tion equal protection of the laws.”

NOTE: Although the text of the equal protection clause
applies only to the states, the United States Supreme
Court in Bolling v. Sharpe (1954) ruled that the mandate
also applies to the federal government.

Further, the 14th Amendment is amplified by the Civil
Rights Act, which prohibits discrimination based on,
among other things, sex.

Well, if the equal protection clause of the 14th Amend-
ment and the Civil Rights Act forbid, as they expressly
do, discrimination based on sex during that two-year gap
before the ERA would become effective, then surely they
protect against such discrimination at all times, relegat-
ing the ERA to needless redundancy.

But redundancy and a delayed effective date are not
the only problems with the ERA. A terrible implica-
tion resides in sanctioning sexual discrimination alone:
What of discrimination based on skin color, ethnicity
or religious belief? An implication arises that discrimina-
tion based on those characteristics is acceptable. Again,
though, the simple, unqualified, comprehensive equal
protection clause of the 14th Amendment, amplified by
the Civil Rights Act, which expressly targets those other
issues, erases the implication.

With regard to the sexual discrimination cases now pend-
ing before the Supreme Court, some might say that the
issue depends on the meaning of word “sex.” No, not
entirely.

Surely the right to privacy, inferred by the Court under
the 9th Amendment, guarantees the individual’s right to
sexual orientation, be it gay, lesbian, bisexual, transgen-
der. Thus, any conduct which abridges that right clearly
violates the equal protection clause of the Fourteenth
Amendment.

2

The ERA is unnecessary, impoverished over-legislation.
If the proponents of the ERA would look beyond the
mirror that reflects only their concerns, they might pro-
pose — though unnecessary — an amendment that would
read along the following lines:

The mandate of the 14th Amendment to the effect that
no State shall deny any person within its jurisdiction
equal protection of the laws forbids, without limitation,
discrimination and the denial and abridgement of rights
based upon sex or sexual orientation, skin color, ethnicity
or national origin, or religious belief-
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Season’s
Wellness

By Robert Herbst

Robert Herbst has been called “New York’s
most powerful lawyer” by the New York Law
Journal because of his exploits as a powerlifter,
where he has won 19 World Championships and
37 National Championships and is a member of
the AAU Strength Sports Hall of Fame. A gradu-
ate of Columbia Law School, he has been the
General Counsel of several companies as well
as a partner at Beller & Keller and an associate
at White & Case. He also supervised the drug
testing at the Rio 2016 Olympics. He is a past
Chair of the NYSBA Committee on Courts of Appellate
Jurisdiction. Robert is an internationally known expert on fitness and
wellness, is quoted frequently in publications and has appeared on
numerous radio shows and podcasts. Along with the NYSBA, Mr. Herbst
has created a video on attorney wellness as part of an effort by the Bar
to improve the health and wellbeing of its members. The video can be

found at www.nysba.org/gpcorpuswellness. Learn more about Robert at
www.w8lifterusa.com.
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Ah, the holidays. That magical time of year after Thanks-
giving when deals have to close and fees have to be col-
lected by 11:59 on December 31st. What lawyer doesn’t
have memories of filing with the SEC with Dick Clark
on in the background, or signing hundreds of documents
as Corporate Secretary to complete the reorg while the
rest of the executive team was away skiing? All of this
pressurized work is played out against a backdrop of
familial and social obligations, media pumping holiday
cheer, and the ready availability of way too much sugar
and alcohol. What better time to take care of your most
important client — yourself?

There is the immutable fact that the work needs to be
done. Also, we may need to attend those holiday parties
for client relations, or to stay in a relationship, or because
we might actually enjoy them. At the same time, we need
to take care of our health so that we wake up on Janu-
ary 1 ready to tackle the New Year. As a veteran of many
Christmas Eve conference calls, here are some useful tips
to stay well.

It is hornbook law that lawyers should take care of them-
selves throughout the year by exercising, staying properly
hydrated, eating a nutritious diet, and getting enough
sleep.!

Exercise is particularly important during stressful periods
such as the holidays, as it will help you relax from the
effects of the fight or flight reflex and reduce stress. It will
reduce your blood pressure, heart rate, and blood sugar
and cause your brain to produce endorphins, which will
make you feel happier and less anxious. If you have been
exercising regularly throughout the year, you may want
to cut back in light of the time constraints around the
holidays. Trying to force full workout into your schedule
should not add to your stress. A successful strategy is to
exercise hard between Labor Day and Thanksgiving to
take advantage of the cooler temperatures and to raise
your metabolism to prevent autumnal weight gain.
Then decrease frequency or intensity from Thanksgiv-
ing through New Year’s to allow your body to heal and
enable you to deal with the demands of the season. It is
all right to skip the gym to go to a holiday party. The rest
will refresh your mind so that you will be eager to return
to the gym or road come January. Just make sure you
return to the gym or road.

If you have not been exercising, the holidays are the per-
fect time to start. Get up from your desk and do some
stretches. Take a walk for half an hour and enjoy the cold
air and look at the decorations. The exercise will make
you more productive. It will also be a good start on your
New Year’s resolution to exercise.

It is also important to stay hydrated. The relative humid-
ity in a heated office is lower than that of the Sahara
Desert. Sitting in your office all day will dehydrate you
enough to cause lowered blood volume and higher blood
pressure, as well as fatigue, difficulty concentrating,
headaches, and impaired memory. If you drink alcohol
at a party, that will dehydrate you further. Do not wait
until you are thirsty to drink water. By then you are
already dehydrated and your body is just letting you
know. Instead, you should drink water throughout the
day until your urine is clear or slightly yellow tinged. By
making sure you are hydrated, you will help yourself stay
sharp, fresh, and alert.

Drinking water will also help you prevent holiday weight
gain. If you drink water before a party or big holiday
meal, you will feel fuller and will be less likely to overeat.

Your hunter-gatherer body wants to store fat during the
fall and winter. Don't let it. You can still enjoy holiday
festivities while managing what you eat. Eat a breakfast
every day of protein, carbs, and fat such as eggs with toast
or oatmeal and fruit. This will keep your blood sugar
level and give your brain the energy it needs to work
hard. Stop having pastries delivered to the conference
room. Cut out the 500-calorie grande coffees. If you
need a mid-afternoon pick me up, go outside and take a
walk or have tea with lemon or eat a good quality, low-
sugar protein bar. You can enjoy holiday treats at a party,
but have a small meal beforehand with some protein such
as chicken or fish. You will feel satisfied and will want to
eat fewer sugar cookies. If you have been exercising, your
elevated metabolism will burn those cookies off, especial-
ly if you can squeeze in some end of the year workouts.

Realistically, at year-end there are not enough hours in
the day to get the recommended seven and a half hours
sleep. Getting enough sleep is important as it helps in
many ways from enabling your body to recuperate from
exercise, to improving memory, to preventing obesity,
so you should do the best you can until crunch time.
Getting five hours or less a night is not sustainable and
has the equivalent impact as having two drinks. Take a
20-minute power nap in the afternoon to make you more
alert and improve your ability to keep churning away.

With some self-care to exercise regularly, stay hydrated,
eat a balanced diet, and get enough sleep, you will be
able to accomplish what you need to do and maybe even
enjoy that most wonderful time of the year.

1. Herbst, Attorney Wellness in a Nutshell, NYSBA Journal 16-19 (Aug. 2019), hteps://
www.nysba.org/Journal/2019/Aug/Attorney_Wellness_in_a_Nutshell/.
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In Part I of this series (91 N.Y. St. B.J. 35 (Sept./Oct.
2019)), we compared, in outline form, prior landlord-
tenant law with New York’s new Housing Stability and
Tenant Protection Act of 2019 (HSTPA). In this article,
we discuss HSTPA’s rent-regulation provisions.

Most see HSTPA's passage on June 14, 2019, as a tecton-
ic shift in New York rent regulation and landlord-tenant
law and procedure, a shift that alters the balance of power
between landlords and tenants. But the agreement ends
there. Reception to the new law has varied among the
different factions, ranging from triumphant celebration
to apocalyptic prediction.

Rent regulation has a long history in New York. Early
rent controls were born out of the post-WWI housing
crisis. FDR revived them during WWIIL. The current
rent-stabilization system began in 1969. It has com-
pounded in complexity with each successive wave of
legislation as power has changed hands in Albany. Those
unfamiliar with the tangled history of New York’s rent
laws can be forgiven for not understanding the furor sur-
rounding their newest addition.

The new law has introduced legal questions that will
generate litigation for years. While historic in its scale,
the language of the Act of 2019 is sometimes unclear. A
federal lawsuit that claims that the new law violates the
U.S. Constitution has already been filed in the United
States District Court for Eastern District of New York.!

Much of the clamor has focused on the rent-regulation
changes that will be the focus of this article. Other
sweeping and structural changes enacted by the Act of
2019, which affect everything from security deposits to
the day-to-day procedures of eviction proceedings and
plenary actions in Upstate and Downstate New York, are
equally deserving of attention. They will be discussed in
another edition of the Journal, when this series concludes
with Part III.

The authors take no position in the debate that has
sprung up around the Act of 2019, but present both
sides’ positions vigorously for context and clarity and to
shed light on some of the new law’s ambiguities and pos-
sible consequences.

THE END OF THE SUNSET PROVISION;
THE EXPANSION OF RENT STABILIZATION

A hallmark of New York’s rent regulation is that it always
included a sunset provision, a date by which the Legisla-
ture must renew the rent laws to prevent their expiration.
Each time the laws neared expiration, stakeholders in this
perennial struggle had an opportunity to convince law-
makers that the housing emergency has improved or that
the laws should be revisited and tightened or loosened in
response to economic and societal influences.

For landlords, the repeal of the sunset provision with
HSTPA’s passage ruptures a safety feature of the rent-
regulation system. Landlord advocates contend that ten-
ants have set fire to the house and then pulled the ladder
up after themselves. For tenants, repeal of the sunset
provision eliminates a perpetual, existential threat to rent
regulation and is justified by New York’s long-lasting
shortage of affordable housing. For many tenant advo-
cates, the sunset provision allowed landlords to water
down protections in each renewal by leveraging tenants’
fear that the law would not be renewed.

The sunset provision allowed the rent laws to ebb and
flow over time with changing housing conditions (but
mostly, in 1993 and 1997, with legislation that favored
landlords). The repeal of the sunset provision means
that the laws will remain at a historical high-water mark,
until the next time there is political consensus among the
Senate, Assembly, and the Governor. Every three years,
however, the New York City Council will revisit whether
a housing emergency still exists.

Although rent-stabilization coverage was previously lim-
ited to New York City and some localities in Nassau,
Rockland, and Westchester counties, Albany concluded
in its legislative findings that due to a reduced availability
of federal subsidies, shortage of housing accommoda-
tions, increased cost of construction, and other inflation-
ary factors, people not protected by rent stabilization are
“being charged excessive and unwarranted rents and rent
increases.”> “To prevent speculative, unwarranted and
abnormal increases in rent,” the new law extends stabi-
lization coverage to all New York State counties where
local legislatures determine that an emergency exists.

Critics view an expansion of rent stabilization as over-
reaching and unnecessary. One pragmatic weakness that
has been cited is that the expansion of rent stabilization
will be overseen by local boards, appointed by the New
York State Division of Housing and Community Renew-
al (DHCR), and that DHCR might lack the resources
and staff to oversee these fledgling boards in implement-
ing complex rent-stabilization laws.

New YorK’s new rent law appears to be just the first in
a wave of rent-control regulations gathering on both
the East and West coasts. In February, Oregon became
the first state to enact statewide rent-control measures.
California was fast on its heels with a rent-control law
limiting rent increases to five percent plus inflation.
Washington state, as well as cities like Philadelphia, Chi-
cago, Providence, and Denver, are considering similar
protections.

A rash of studies and articles have challenged rent con-
trol’s rationale. A 2018 New York Times article reported
that “economists from both the left and right are in
almost universal agreement that rent control makes hous-
ing problems worse in the long run.”3 The Washington
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Post concurred with a September 21, 2019, editorial, 7he Tenants praise the elimination of luxury deregulation,
Economists Are Right: Rent Control is Bad, arguing that which they have long criticized as a loophole that fueled

“[t]he economists are right, and the populists are wrong. tenant harassment by unscrupulous landlords trying to
Rent-control laws can be good for some privileged ben- obtain prized vacancies and which led to the loss of an
eficiaries, who are often not the people who really need estimated 170,000 rent-regulated apartments.

help. But they are bad for many others.™ Tenants further view the elimination of vacancy increases
The pragmatic counterargument from rent-stabilized as removing a significant financial motivation for high-
tenants, more than a million strong in New York City tenant turnover, susceptible to abuse and contrary to

the aims of rent stabilization.
Without vacancy increases,

Housing is one of the few essential RLIEUSENIEERUEERITE

needs in which the immediacy of the

alone, is that for those who
have a rent-stabilized apart-
ment, the limitations on rent
and prohibitions on being instances might find it dif-
evicted without just cause are ficult to justify incurring the
a matter of survival. govemment remedy does not match F=XEnE expenses of eviction

Housing is one of the few the urgency o f the need. proceedil}lgl;s, eIlen kf)or nuisance
essential needs in which the tenants, iliegal subtenants, or

immediacy of the government tenants who use a regulated
remedy does not match the . apartment as a pied-a-terre.
urgency of the need. In the case of health care or food, Rarely will landlords under HSTPA pay occupants cash
government solutions like Medicaid and food-assistance for keys to move.

programs provide a solution today. For housing, govern- Landlords point out that to the extent that stabiliza-
ment options like homeless shelters and years-long wait- tion laws are premised on a housing shortage, evictions
ing lists for housing and vouchers can be dire. Academics enforce the law and create vacancies. Because fewer
might have the luxury of advocating policies that ease evictions will mean fewer vacancies, this will, landlord
the underlying housing shortage. But tenant advocates advocates suggest, exacerbate the housing shortage that
reject this approach on the principle that the perfect stabilization was meant to prevent.

is the enemy of good. And while not all renters might
ultimately benefit from regulation, it has the benefit of
providing a solution now to millions of people, includ-
ing many who vote. With rent regulation, the Legislature
can provide a ready-made policy solution, with the rare
satisfaction in politics of providing immediate results, all
without raising taxes.

Landlords also contend that far from being a loophole,
luxury deregulation and vacancy increases were lawfully
baked into the system’s economics. Landlords and lend-
ers have relied on these provisions for a quarter century
in buying, financing, and operating stabilized build-
ings. Like the mix of affordable housing provided with
tax incentives like the 421-a program, in which owners

FEWER STABILIZED APARTMENTS WILL BE can offset decreased rents from affordable housing with
. revenue from market apartments, luxury deregulation
KEIEEekjéﬁLEC?Y I[[:JégEZSIEERHEg\l}jELATION permits owners to make owning stabilized buildings

a viable investment. Landlords argue that protecting

BEEN ELIMINATED; COOP AND CONDO “luxury” apartments and “high income” tenants runs
CONVERSIONS WILL BE RARE contrary to the policy objectives of the rent law: that

In 1993, the rent laws were amended to include high- abolishing luxury deregulation permits the possibility of

rent and high-income deregulation (luxury deregulation) a tenant with a $_1'M annual income living na $_10’000/
provisions, permitting apartments with rents above a fnonth ret'lt—stablllzed apartment. Rent stabilization was
certain threshold ($2,774.76 under the prior law) to 1nt‘ende'd In part to protect the most vulnerable fr'om
be removed from rent stabilization when they become be.m.g dlflocatf?d fr'om their homes. But, landlords opine,
vacant or the tenants’ income rose by a certain amount eh'mlnatmg hlgh—mcor'ne dere'gulatlon does not further
($200,000 under the prior law). Since 1997, landlords this purpose, because 1t' perm{ts tenants whose m'coTnes
have also benefitted from a 20% rent increase during affo@ them many hm}smg options to occupy the limited
vacancies, as well as a longevity bonus of 0.6% a year if stabilized housing available.

there had not been a vacancy for eight or more years. The Considered separately from tenant income, however,
new law abolishes luxury deregulation and eliminates the fact that an apartment has high rent is perhaps an
both these increases based on vacancies. It also expressly unreliable indicator that the people occupying the apart-
bars the New York City Rent Guidelines Board (RGB) ment do not need the protections of rent stabilization. A
from adopting vacancy increases. $3,500/month 3-bedroom apartment might be occupied

by families or roommates pooling their resources. But

2)
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this logic might falter when you reach the example of a
tenant’s occupying a $4,000 per month 1-bedroom rent-
stabilized apartment. Tenants respond that this is a rare
example, far from representative of the stabilized hous-
ing stock. Factual disputes of this nature would be more
readily resolved by more granular data on the housing
stock within the stabilization system, so that the Legis-
lature — and potential developers of residential housing
— can determine whether supply matches demand and
calibrate their decisions accordingly.

HSTPA calls for greater DHCR reporting requirements,
such as statistical data on the number of regulated units
by county, the number of units with preferential rents,
and the number of overcharge complaints processed and
granted. HSTPA does not call for more particularized
information regarding, for example, the number, and
average rent, of 3-bedroom apartments. Thus, whether
$4,000 per month one-bedroom stabilized apartments
are more like exotic birds or common pigeons might go
unanswered unless the Legislature imposes even greater
reporting requirements.

Although HSTPA abolished the 20% vacancy and the
longevity increases, it remains unclear whether a “renew-
al” increase is permitted for a vacancy lease. DHCR guid-
ance since HSTPA’s enactment provides that “[w]hen a
tenant signs a vacancy lease, they can choose between a 1
or 2-year option and the allowable increase is set by the
local rent guidelines board.”® Landlords that choose to
follow DHCR’s guidance, however, worry that they do so
at their peril. Those familiar with the landmark Robers
v. Tishman Speyer Props. L.P7 and the ensuing tempest of
litigation that followed in its wake need no reminding
that courts are willing to overrule DHCR guidance.

Historically, owners have also been able to exempt sta-
bilized apartments from rent stabilization as part of the
General Business Law’s condominium and co-operative
conversion process. The new law imposes significant
limitations on this process, eliminating the eviction-plan
option and increasing the purchasing percentage required
for non-eviction plans from 15% to 51%. The co-op/
condo exemption was viewed as exacerbating the housing
crisis by allowing the conversion of affordable housing to
apartments that few can afford. But this exemption gave
some regulated tenants the option of home ownership
and a greater voice in how their buildings are operated.
Attaining the requisite 51% will be extremely difficult,
foreclosing to some regulated tenants this route to home
ownership.

In an apparent attempt to reduce any confusion sur-
rounding the status of units deregulated before HSTPA,
the new law provides that apartments lawfully deregu-
lated before to June 14, 2019, will remain deregulated.
The law is unclear, however, about how to determine the
date of deregulation. In the case of apartments claimed

to be luxury deregulated based on a high-rent vacancy,
for example, it is unclear whether the triggering event
is the date of the vacancy by the last stabilized tenant,
the date of completion of any renovations necessary to
raise the rent to the requisite threshold for deregulation,
or the date of the first fair-market lease. The stakes are
high for landlords and tenants alike; these questions will
be litigated.

HSTPA removes many options for landlords to deregu-
late or raise rents for stabilized apartments. But it has not
closed all avenues to realize these objectives. Enterprising
landlords will now consider substantial rehabilitation,
which permits the exemption from rent stabilization of
an entire building if 75% of building-wide and indi-
vidual apartment systems have been replaced in a build-
ing in a substandard or seriously deteriorated condition.
Similarly, landlords might apply for a demolition evic-
tion, which permits recovering an unlimited number of
stabilized apartments if the landlord seeks in good faith
to demolish them to build a new building.

Vacancy increases and increases based on capital improve-
ments (discussed below) are no longer on the table for
landlords. But the “first-rent rule” might still be used to
raise legal rents by an unlimited amount if the perimeter
walls of the apartment have been substantially altered.®
Landlords might also raise economic infeasibility as a
defense to a Housing Part repair proceeding;’ try to con-
vert units or buildings to and from commercial use; and
apply to DHCR for an “alternative hardship” increase
if they do not maintain an annual gross building rental
income exceeding operating expenses by 5%. Under the
inexorable pull of profits, landlords will test the outer
boundaries of all legal options to maximize rent.

PREFERENTIAL RENTS

Preferential rents, in which a tenant is charged a rent
lower than the legal rent, are widespread in New York
City. When a landlord cannot find a tenant willing to
pay the full legal rent for an apartment, landlords often
charge a lower, or preferential, rent to avoid losing rent
while the apartment remains vacant. Under the prior law,
landlords could preserve the right to charge the higher
legal rent when the lease expired, provided that the first
lease in which the preferential rent was charged allowed
the landlord to eliminate the preferential rent at lease
expiration.

Preferential rents have long provoked the ire of ten-
ant advocates, who believe that preferential rents have
allowed landlords to raise rents by hundreds of dollars
in some cases, even as the RGB has set historically low
renewal rates in recent years, sometimes forcing out
tenants who did not understand the preferential rent or
appreciate its temporary nature. Tenants also argue that
landlords used preferential rents to mask wrongdoing,

29



allowing them improperly to hike the legal rent while
avoiding tenant overcharge challenges. After four years,
the landlord could rescind the preferential rent, force the
tenant out, and in some cases even deregulate the apart-
ment — and any improper increase would be beyond the
statute of limitations. Landlords dispute these conten-
tions, arguing that preferential rents allow them simply
to charge a lower rent than what they are legally permit-
ted to charge and that the tenants’ argument calls for
higher rents for stabilized tenants.

HSTPA now makes preferential rents permanent while
tenants remain in their apartment. All rent increases for
lease renewals must be based on the preferential rent.0 If
an apartment becomes vacant, the landlord may charge a
higher, legal regulated rent to the incoming tenant.

Once the tenant with the preferential rent moves out, the
landlord need no longer offer a preferential rent. Still,
some landlords will prefer to leave apartments vacant
than to re-lease them indefinitely below the legal rent
to which they are entitled. This phenomenon is already
widespread in the commercial context, where many
storefronts remain empty as landlords avoid committing
to long-term leases while they hold out for a tenant will-
ing to pay a higher rent. Landlords warn that the result-
ing warehousing of stabilized apartments will worsen
the housing shortage. Tenants respond that preferential
rents are not philanthropic: landlords offer them because
they serve the landlord’s own economic interest. These
economic interests will, tenants say, dictate that landlords
continue to offer lower preferential rents rather than lose
rent while apartments sit vacant.

One criticism both landlords and tenants level at
HSTPA’s preferential-rent provisions is that the new law
is unclear about whether the limitations on preferential
rent apply to lease-renewal offers made before HSTPA

was enacted but which are effective after June 14, 2019.

INVESTMENT IN BUILDING IMPROVEMENTS
(IAIS AND MCIS)

Background and History

The former rent regulations provided financial incentives
for landlords to improve rent regulated buildings, which
in many cases are many decades old, by allowing them
to recoup the cost of improvements and for a return on
investment in the form of permanent rent increases. The
law provided for investment in the building in the form
of Major Capital Improvements (MCls) and, in apart-
ments, as Individual Apartment Improvements (IAls).
These capital expenditure provisions were available in
New York City’s first rent-stabilization code, which were
drafted by a real-estate industry group in 1969 and were
later enacted into state law in 19931 as lawmakers grap-
pled with an epidemic of neglected and derelict buildings

abandoned by landlords in the 1970s and 1980s, even
as rental vacancy rates consistently hovered below 3%.12

MCIs’ rent increases are based on the actual cost of the
improvement, often an installation of new equipment
servicing the entire building, such as a new boiler or
plumbing — repairs to old equipment do not qualify.
Owners must apply to DHCR for approval for MCls
and, if approved, the rent increases are apportioned
among the building’s tenants on a per room basis. Prior
to the recent changes, owners of smaller buildings with
35 or fewer apartments could recoup their MCI costs
over an eight-year amortization period, and owners of
larger buildings with 36 or more apartments were given
a nine-year amortization period. Annual rent increases
were capped at 6% in New York City and 15% in the
rest of the state.

No prior application or approval was necessary for an IAI
(unlike for MCI rent increases), and tenant consent to
the improvements was required only if the apartment was
occupied. Owners could increase the monthly rent by
1/40th of the cost of the improvements in buildings with
35 or fewer apartments and 1/60th in buildings with 36
or more apartments. Tenant advocates note, though, that
however severely the new law restricts recoupment, the
old law allowed a landlord to recoup costs quickly (for
a 1/40th) and then continually earn profit by allowing
it to be collected again each month and to collect it in
multiples by allowing it to be added to the legal rent,
upon which increases were taken.

Changes Under the 2019 Law

Under the new law, the recoupment periods for MCls
have been lengthened to 12 and 12 %2 years, respectively;
a 2% annual cap has been imposed; and the rent increas-
es are now temporary and must be removed from the rent
after 30 years. There is also an element of retroactivity:
The 2% cap is made effective to MCI orders granted as
early as June 16, 2012. DHCR is required to establish
a schedule of reasonable MCI costs and more stringent
rules for improvements, such as excluding cosmetic
improvements, imposing energy efficiency requirements,
and not permitting MCI in buildings with 35% or fewer
rent regulated tenants. DHCR is now directed to inspect
and audit 25% of MCI applications,

The new law caps the cost and number of IAls for the
first time, permitting no more than three separate IAls,
with a total aggregate cost of no more than $15,000.00,
within a 15-year period. HSTPA also reduces the increas-
es to 1/168th and 1/180th, respectively.!3 Like MCI
increases, IAl rent increases are now temporary; they
must be removed from the rent after 30 years. Addition-
ally, owners may raise the rent only if they first remove all
hazardous and immediately hazardous violations in the
apartment or the building, depending on which increase

is sought.
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REACTIONS FROM LANDLORDS AND
TENANTS

Tenant groups and advocates argue that MCI and IAI
programs undermine the rent-regulation system — that,
at best, IAls encourage unnecessary or cosmetic improve-
ments that gentrify communities but do not ameliorate
the housing crisis. At worst, tenant groups argue, they
reward fraud, as landlords take exorbitant rent increases
with no oversight over the work or the validity of costs
beyond the tenants themselves, who might not know or
understand their rights. An additional tenant concern is
that landlords use these increases to deregulate stabilized
apartments and thus decrease the already-scarce afford-
able housing stock.

Similarly, tenants argue that although DHCR approval
is required for MCls, the agency lacks the personnel to
do more than rubber-stamp MClIs; that MCls are for
building essentials that should be provided as part of the
rent tenants already pay; and that the resulting building-
wide rent increases have caused the very hardship and
dislocation of tenants and families that rent regulation is
intended to prevent.

For example, if the rent for a two-bedroom apartment in
a 30-unit building is $2,000 and the landlord performs
$15,000 in qualifying IAls while the apartment is vacant,
the rent can be raised $375 to $2375 (and the apartment
could also be removed from rent stabilization at the next
vacancy). Tenants argue that a $375 increase (and for
lower-income and rent-burdened tenants, even smaller
increases) in the rent represents a hardship, representing a
nearly 20% increase in the rent, placing it out of reach to
a large swath of people who could otherwise have afford-
ed a $2000 apartment, and that the rent revenue from
stabilized buildings is already a sufficient profit motive
without additional rent increases for capital expendi-
tures. According to the RGB’s 2019 Income and Expense
Study, the profits of the owners of stabilized apartments
have increased for 13 consecutive years, reaching an all-
time average high of $540 per month from apartment
leases in 2017.14

Landlords counter that far from reforming the MCI and
IAI programs, the new law eviscerates these programs,
discouraging landlords from making desperately needed
capital infusions into stabilized buildings that can be
upward of a century old. Investment in stabilized build-
ings will be economically unsustainable, landlord groups
contend, because landlords will be forced to wait as long
as 12 1/2 years to recoup the cost of MCls and as long as
15 years for IAls. Landlords argue that they are already
obligated to perform ordinary maintenance and repairs,
with no increase in rent, as these were already excluded
from IAls and MCls, and that they are operating build-
ings at a loss as the RGB-approved renewal increases
since 2015 have hit a 50-year low, with a 1.5% increase

for 1-year renewals recently approved by the RGB,
despite the RGB’s own data reflecting that costs increased
by 4.9%.

Landlords caution that the changes to the MCI and IAI
programs will trigger a downward spiral of declining
property values and dilapidated buildings. The rent-
stabilization laws do not require that landlords lease
stabilized apartments, and some of New YorK’s largest
landlords have already threatened to warehouse vacant
rent-stabilized apartments because, they allege, HSTPA
has limited the profit they can collect from these units.

Landlords also cry foul that the retroactive element of
the 2% cap unjustly penalizes landlords who relied on
then-existing law. They point out that it can already take
years for DHCR to decide an MCI application and that
HSTPA’s approach will delay the process only further,
making it even less likely that improvements to the hous-
ing stock will be made in the future.

Turning again to the example of the 2-bedroom apart-
ment above, the landlord in a 15-year period could
perform no more than $15,000.00 in improvements,
with the landlord’s only incentive being a maximum
rent increase of $89.29. At best, it will take an owner 14
years to recoup its costs. Tenant advocates argue (we have
heard) that a landlord’s return on an investment under
the old law was 30% but that even a 1/168th recoup-
ment still amounts to a 7% annual return.

For landlord and tenant alike, the amendments to the
IAI provisions have created a number of open questions.
For example, because rent increases based on IAls are
now temporary, it is unclear whether any IAI increase
should be included in the base rent when renewal
increases are calculated. Additionally, significant ambigu-
ity remains about the effective date of the new IAI provi-
sions. The Clean Up Bill attempts to clarify the issue by
stating that the cap on IAls applies to the first IAI after
June 14, 2019. But it remains unclear whether the costs
of improvements already incurred for an apartment in
mid-renovation on June 14, 2019, would be counted
toward the $15,000.00 cap or grandfathered in under
the prior law.

HSTPA also does not clarify the timing of the require-
ment that all hazardous and immediately hazardous vio-
lations be cleared for an MCI application to be granted.
That could be interpreted to require dismissal of the
application or simply a delay while the landlord addresses
the violation.

HSTPA calls for greater scrutiny and DHCR oversight
over MClIs and IAls, including provisions requiring
that DHCR set a schedule of costs for MCls and audit
25% of applications to confirm that the work was com-
pleted. HSTPA further requires that all IAls be reported
to DHCR and maintained in a “centralized electronic
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retention system” so they can be tracked. DHCR must
establish systems and guidance for landlords. The New
York City Housing Court will ensure that Housing
Maintenance Code (and other health-and-safety codes)
issues are properly adjudicated and that the warranty
of habitability is maintained. Yet neither the Code nor
the warranty require a landlord to provide new fixtures
or appliances. Some landlords will not hazard the risk
of investing in renovations and new equipment while
compliance with the IAl and MCI provisions of rent
stabilization remains an uncertain proposition.

One potential effect of this part of HSTPA, say landlord
advocates, is that it will create a disparity between mod-
ern, unregulated housing and older, regulated housing
— a market-wide equivalent of the “poor doors” prevalent

for low-income residents of luxury buildings.

OVERCHARGE PENALTIES ARE STEEPER;
THE "SAFE HARBOR" PROVISION HAS BEEN
ABOLISHED

A defining feature of the stabilization laws is that DHCR
does not, under ordinary circumstances, play an active
role in approving or supervising the rents registrations
that landlords must file annually. Instead, the stabiliza-
tion system relies on tenants to exercise their right to
file an overcharge claim within the statute of limitations,
either as an overcharge complaint before the DHCR, in
a plenary overcharge action, or as a defense in a nonpay-
ment or to use and occupancy in a holdover proceeding.
The rent-stabilization laws also penalized unscrupulous
landlords by allowing tenants to collect treble damages
going back two years if the overcharge was found willful.

Landlords did not have to defend the rents charged
indefinitely. DHCR and the courts were not permitted
to examine the rent history beyond four years, subject to
exceptions like fraud. Landlords also had “safe harbor”
from treble damages if, within the landlord’s time to
answer an overcharge claim, the landlord refunded any
overcharge and adjusted the rent.

The new law extends the statute of limitations on
overcharge claims from four to six years and increase
the treble-damages period from two to six years.’> This
dramatically increases a landlord’s potential liability for
rent overcharges. Although the statute previously made
treble damages discretionary, HSTPA provides that treble
damages are now mandatory if the overcharge is found
willful. Similarly, awarding attorney fees, costs, and inter-
est are non-discretionary if a landlord is found to have
overcharged a tenant.

The four-year lookback period had become riddled with
exceptions even before HSTPA went into effect. But not
only does the new law eliminate the lookback period
altogether, it directs the court or DHCR to consider
all available rent history “reasonably necessary” to their

determination. The prior law required owners to main-
tain their records for four years, moreover, and the new
law extends this time period to six years and requires
that records of MCI and IAls be kept indefinitely. An
owner’s failure to maintain records triggers an unlimited

lookback period.

The safe-harbor provision has also been eliminated and,
for the first time, treble damages might be imposed on a
landlord whose rent is proper and whose only failure was
not properly filing a rent registration. Under prior law,
tenants had the option of filing an overcharge complaint
with DHCR or in court. In practice, many courts would
rely on the doctrine of primary jurisdiction to relegate these
claims to DHCR, where the time to process a complaint
can take years. The new law allows tenants to choose their
forum and forbids a court to interfere with that choice.

Tenants applaud these changes as long overdue, argu-
ing that the existing system of enforcement, which pro-
vides for minimal oversight,1¢ allows the fox to guard the
henhouse, and that steep penalties are an indispensable
deterrent to landlord abuse. Owners condemn the new
measures as unjustly punitive, arguing that they cast such
a wide net that even unintentional overcharges, based on
a misunderstanding of bafflingly complex laws, could
meet with harsh sanctions. They also argue that owners
that wish to return an unintentional overcharge must
do so at significant risk since the safe-harbor exception
has been eliminated. Landlords further warn that rent-
stabilized buildings with problematic or even incomplete
rent histories could become toxic assets, avoided by
purchasers and lenders alike, given the uncertain poten-
tial liability and the high costs of reviewing decades of
(sometimes unavailable) rent histories.

On both sides of the fence, the new law has created con-
fusion regarding overcharge claims. The rent-overcharge
provisions expressly apply to any claims pending or filed
on and after June 14, 2019. In some cases, though, over-
charge claims have been pending in DHCR for years.
DHCR has already notified the parties in some pend-
ing overcharge cases that pre-date the recent changes to
the law that they must provide records going back six
years. Owners argue that this works an injustice, penal-
izing them for DHCR’s delay and retroactively expand-
ing their liability; that the new law does not increase
DHCR’s obligation to review or approve landlords™ reg-
istrations but instead focuses on penalizing imperfection.
Landlords fear that HSTPA makes them strictly liable for
any deviation from the registration process and rewards
tenants even if they are no worse off than if the landlord
had complied with the requirements.

Recent decisions have enforced HSTPA in pending
overcharge claims. In 3440 Broadway BCR LLC v
Greenfield,"7 Housing Court found that HSTPA applies

in a pending nonpayment proceeding and that the stat-
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ute of limitations or prior case law requiring a showing
of fraud did not limit the tenant’s discovery request for
documents going back 18 years. In 699 Venture Corp. v.
Zuniga,'® Housing Court relied on HSTPA to grant dis-
covery going back 23 years, although, since 1997, the law
required only that records be kept going back four years.
Housing Court determined that, considered together,
HSTPA and the amended CPLR 213-a indicate the Leg-
islature’s intention that courts and the DHCR review the
entire rent history, if necessary, to find the most reliable
rent registration.!?

In Arnold v. 4-6 Bleecker St. LLC, Supreme Court had
already determined that the Rent Stabilization Law pro-
tected the tenants and that the default formula would
determine any overcharge, but the court now found that
HSTPA mandates that the overcharge calculations be
amended to include six years for both overcharge and
treble-damages claims.?0 In Fuentes v. Kwik Realty LLC,
however, which the First Department decided after HST-
PA’s enactment, the Court applied the four-year statute
of limitations and the prior law in excusing the landlord’s
failure to maintain records of an IAI, because “there is
no requirement under the statute that such records be
maintained indefinitely.”2!

A number of Housing Court decisions have limited
HSTPA’s application and declined to reopen cases already
decided.?2 But in Dugan v. London Ierrace Gardens, L.D,
decided in mid-September 2019 by the First Department
less than two months after its decision in Kwik Realty,
the Court determined that the tenants’ overcharge claims
should be deemed “pending” under HSTPA and that the
expanded statute of limitations should be applied, even
though the tenants were granted partial summary judg-
ment on their claims in 2017. The First Department
in Dugan also denied the owner’s claim that applying
HSTPA violated due process, noting that the Legislature
expressly applied HSTPA to pending claims, giving it
“an exceedingly strong presumption of constitutionality.”
In 560-568 Audubon Tenants Assoc. v. 560-568 Audu-
bon Realty LLC, Supreme Court, New York County, on
renewal, vacated its prior decision dismissing the com-
plaint and finding that DHCR was better suited than
the courts to determine rent-regulation issues, because
the action was pending on appeal and HSTPA changed

the law relating to primary jurisdiction.?3

In one case, Housing Court invoked HSTPA’s expanded
lookback period to re-open a case a year after it was
settled by so-ordered stipulation, based on a claim that
the rent records were unreliable.24

HSTPA’s retroactive application will be hotly contested.
Court interpretations might can down to this: The courts
will interpret HSTPA’s ambiguous aspects strictly if they
find that those aspects have a penal nature to them.
Conversely, the courts will interpret HSTPA’s ambigu-

ous aspects liberally if they find that those aspects have a
remedial nature to them.
This series on HSPTA of 2019 will continue in a forth-

coming edition of the Journal with the Acts non-regulation
items.
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Street Art:
Is Copyright

for “Losers©™”?

A Comparative Perspective on the French
and American Legal Approach to Street Art

By Lo

INTRODUCTION

“Copyright is for Losers©™” was spray-painted by the
(in)famous street artist working under the name of
Banksy. Street Art is the latest artistic movement that
fascinates the masses. Graffiti was born millennia ago,
with the earliest examples on the walls of the Lascaux
Caves in France, in Pompeii or in Ancient Egypt. More
recently, it stemmed from a desire to express oneself on
the walls of urban neighborhoods, like New York in the
1970s. Graffiti art is usually confused with Street Art,
but the “tag,” the artist’s signature, must be distinguished
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from the “graffiti,” a term originally given by authorities
to encapsulate the vandalous act of writing on a wall.
Today, “graffiti” often refers to unauthorized artworks
that are word-based, and which encapsulate tags, throw-
ups (bubble letter works, consisting of one color for the
outline and another for the fill), stencils, sticker art, and
wheat-paste art.

It is almost impossible to make a complete typology of
Street Art, which from a legal perspective is defined as an
art that is public, ephemeral, and free: “public,” because it
is an art made by the people for the people, is inspired by
local culture, and speaks to local communities; “ephem-
eral,” because the artists act in full knowledge and expec-
tation that their works will be destroyed by the elements,
public authorities or passersby; and “free,” because the
artists do not expect any financial reward. Rather, they
view their works as gifts to the public. Today, the visual
aesthetics of Street Art interest not only gallery owners
and auction houses, but also photographers, advertis-
ers, publishers, and tourists. Conversely, against this rise
of a new form of artistic expression, modern-day legal
systems view Street Art as vandalism. Usually punished
under criminal statutes, it is perceived as the infringe-
ment upon the monopoly granted to property owners,
i.e., the sacrosanct right to peacefully use one’s property
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without the interference of others. For street artists, how-
ever, it is an act of creation.

“Against this backdrop, it is curious that modern-day
graffiti has been so hastily condemned as vandalism when
history has viewed it as a form of artistic expression and
a part of society’s cultural capital.”! Street Art was and is
still used as an avenue to express discontent, but it must
thrive in an illegal context, which is evident from the
numerous unauthorized reproductions or sale of graf-
fiti and murals in books, marketing campaigns, films
or even on clothes. Most infringers defend their actions
with the argument that the artwork was illegally created
and available in public spaces, and therefore the artist
waived any kind of right as an author, making the piece
free to reproduce. However, this is supported neither by
copyright law nor moral rights theory in either France or
the United States.

Although they have different approaches as to the reasons
to award copyright protection to works of art, both legal
systems grant the street artist with a variety of rights in
works. France—a pioneer in terms of granting copyright
protections to authors—perceives works as the extension
or mirror of the author’s personality, under a “social”
approach to protect the fruit of the artist’s labor.2 By
contrast, the United States views copyright as a way to
“promote the Progress of Science and the useful Arts.”3
This distinction is visible when it comes to moral rights:
the French social approach requires that the author and
the work be protected simultaneously against attacks by
others, in perpetuity, whereas the United States economic
approach is purely utilitarian, to incentivize creation and
investment.* American visual artists had to wait until
1990 to be specifically awarded moral rights, albeit far
more limited and less protective than the French Intel-
lectual Property Code.>

Given the circumstances, it is not surprising that street
artists have had difficulty seeking copyright protection
for their works, considering the constant obstacles they
face in theory and in practice, including others using
their works for advertising purposes, painting over them,
or removing the works to donate or sell them for profit.
This article therefore analyzes Street Art as it is addressed
today under French and United States laws in order to
assess whether the creators of illegal works, i.e., those
who create without the authorization of the property
owner, can still claim rights over their artworks. Doctri-
nal debates also argue over the need for a sui generis status
to fill this legal loophole: would this be possible and, if

so, would it be advisable?

I. STREET ART'S UNCERTAIN LEGAL
STATUS

The current legal context applicable to Street Art appears
unsuitable. On the one hand, it is an act of destruction

punishable by law; on the other hand, it is an act of cre-
ation protectable under copyright law.

A.AN ACT OF DESTRUCTION PUNISHABLE
BY LAW

1. STREET ART AND CRIMINAL LAW

Most Street Art is still illegal in the eyes of the law, as
it qualifies as vandalism, or the voluntary deterioration
of public or private property—except in the case of an
agreement between the owner of a building and an artist.

In France, article 322-1 of the Criminal Code specifi-
cally defines degradation of property as a misdemeanor.
The extent of the damage and the medium are impor-
tant elements of the infraction, along with aggravating
circumstances when the property is a cultural property
or historical site.® As this is a question of fact, a French
court may look at different factors to assess the damage,
including the medium used by the artist, to lower the
penalty, especially if the act is reversible and made to
disappear.” By contrast, New York law defines vandalism
by the dollar amount of the damage caused to another’s
property,8 which is an easier task for the court, as it only
has to follow the thresholds provided by the law, without
having to assess the extent of the damage to the property.

In the United States, the right to property is a funda-
mental right, and harm to private property is punished
under state law. What distinguishes the different states is
the way in which they seek to prevent Street Art: some
cities, such as San Francisco, have a very strict no-graffiti
policy,” some restrict the sale of aerosols to minors, and
others require the property owners to undertake the costs
of erasing or taking down Street Art, regardless of wheth-
er they find aesthetic or commercial value to the works.

2. STREET ART AND PROPERTY LAW

In civil law, Street Art raises two issues. On the one hand,
under general property law, a trespasser cannot reclaim
a fixture attached to the property.!0 Therefore, it seems
that the street artist cannot be considered the owner of a
physical work created on a medium owned by another.
On the other hand, does the owner of the walls make
that person the owner of the work as well? Therefore,
who owns Street Are?!! Despite philosophical differ-
ences concerning the types of property rights in France,
where there is one absolute and undivided property right,
and in the United States, where there is a “bundle” of
property rights that can strain one piece of land,!? there
are three similar mechanisms to claim ownership of the
piece: (a) abandonment, (b) gift, and (c) accession.

a. Abandonment. Abandoned property, as opposed to
lost or mislaid property, is “voluntarily forsaken by its
owner.”13 It belongs to the one who occupies it. Lost
property is defined as property that has been “invol-
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untarily parted with through neglect, carelessness, or
inadvertence,”!* and still belongs to the owner. A piece
of Street Art cannot be classified as lost, because the art-
ist voluntarily created it on another’s property and left it
there in full awareness of his or her actions. As defined in
American law, abandonment requires a unilateral intent
to transfer the property to an indifferent recipient.!
Such intent cannot be inferred from the work itself, and
the finder will have to prove that the artist effectively
intended to abandon the work and never reclaim it.16 It
should also be noted that “mere nonuse or lapse of time
does not, in itself, constitute abandonment.””

b. Inter vivos gift. Street Art may be classified as an inter
vivos gift to the proprietor, or to the public. However,
both French and American law require that the donor
effectively delivers the gift to another living person, who
then accepts it.!8 In the case of Street Art, aside from
works created by commission or request, most pieces are
created without a determined donee, and without the
effective acceptance by the latter. Therefore, most Street
Art cannot be treated as a gift.

c. Accession. The mechanism of accession is “the acqui-
sition of title to personal property by its conversion into
an entirely different thing by labor bestowed on it or by
its incorporation into a union with other property.”1? In
France, the theory of incorporation finds two applica-
tions: (1) when two movable things are attached, the
degree of control over the whole depends on the degree
of attachment;20 (2) when a movable thing is attached
to an immoveable thing (e.g. a building), the owner of
the land becomes owner of the whole.?! By contrast,
American law does not care about the medium where
the property is affixed, rather, it focuses on the manner
of fixation. If the accessory cannot be “identified and
severed without injury to the original property,”?? the
owner of the principal becomes the owner of the whole.
Applied to Street Art, accession is the mechanism most
likely to favor the owner of the property onto which the
piece was affixed. This was adopted in the British case
of The Creative Foundation v. Dreamland Leisure Ltd. to
say that “Art Buff,” a piece by Banksy, belonged to the
landlord, and not the tenant of the building, the latter of
whom had removed a section of the wall on which the
mural was painted and arranged for it to be shipped to
New York to be sold.23

However, very few street artists assert property of the
physical work, because it is created for the community
or the public. Others circumvent the problem by using
methods that prevent the work from being “affixed”
to another’s property: in particular, Reverse Graffiti or
“clean-tagging” is a technique where the artist removes
dirt from a wall or from the ground to create something
without using paint or paste. Nonetheless, artists may
also claim the intellectual property in their works.

B. AN ACT OF CREATION: THE
COPYRIGHTABILITY OF STREET ART

Comparing the conditions for copyright protection
in France and the United States reveals that Street Art
should be eligible in copyright protection. Since the
harmonization started by the Berne Convention,2* sub-
stantial conditions require the work or “oexvre” to be (1)
original and (2) fixed. In both France and the United
States, copyright is affixed to the work from the point
of creation without any formalities required,?> but in
the U.S. it must be registered with the Copyright Office
before the copyright owner can bring a lawsuit and be
entitled to statutory damages and legal fees.2¢ This is one
element that distinguishes France and the United States,
in that American artists face extra steps before being
entitled to enforce their rights.

1. Original Works

Originality, although mentioned in the law, is a notion
defined by the courts in both France and the United
States.?” In France, it traditionally means that the work
carries the personality of the author. In the United States,
originality “is a very low bar for the author to hurdle.”28
“Original” is understood as originating from the author,
as an independent creation, i.e., not copied, which pres-
ents a minimal degree of creativity.?? As applied to the
visual arts, originality requires that the work depict more
than the stereotypes of an artistic genre—at least accord-
ing to France case law.30 This is a factual matter: some
simple “tags” may not be original enough, especially
when they only consist of one word or surname, but the
line is fairly easy to cross.

2. Fixed works

A work is fixed when it is more than a simple idea.3! It
must exist in a tangible medium of expression so as to be
perceived, reproduced, or communicated. The ephemeral
aspect of Street Art has no impact on its copyrightability:
as long as it is affixed to a wall or any other medium, this
is enough to be “fixed” in the copyright sense. We can
compare the Ninth Circuit case where a garden was not
considered to be a fixed tangible medium,32 as opposed
to the 5Pointz case, where more than the 40 pieces were
protected even though they were not intended to last,
as most were meant to be covered by other artists in
the future. As they existed in a “more than a transient”
medium, however, they were not ephemeral.33 This is a
factual question that rests within the power of the court,
which will ultimately assess the artistic medium used by
the artists.

3. Illegality

Not all Street Art can qualify as “works,” but for those
that do, the plain text of the law does not make the
legality of the creation as a pre-requisite for copyright
protection. It is noteworthy that, unlike trademarks,34
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copyright in France and the United States are not pre-
ceded by illegality or immorality. Under the doctrine
of ex turpi causa non oritur actio (no action arises out
of an immoral act), courts might be reluctant to award
copyright protection to pieces resulting from vandal-
ism, because the artist acted with the mens rea for the
mischief. However, in 1999 the French criminal court
held that a pornographic film fell under the scope of
copyright protection;3> similar cases were heard in the
Fifth and Ninth Circuits of the United States. It would
seem logical to apply the same rationale to Street Art:
where, from the point of view of mores, pornography
is an indecent practice, Street Art may be perceived as
similarly unlawful. Nonetheless, those who engage in it
may find it proper, and the illegality or immorality of
the performance should not prevent them from claiming
copyright protection.3¢ Recent cases revolving around
Street Art accentuate the legal void without addressing it.
Thus, the issue arises whether a unique status for Street
Art should and could be implemented.

Il. PROS AND CONS OF CREATING A
SPECIFIC STATUS FOR STREET ART

What makes this void so complicated to fill? “Unfortu-
nately, art and artists have no special prerogatives from
the perspective of law and law enforcement, which ema-
nates from that portion of social consciousness that for
the most part is insensible to aesthetic values.”3”

Art and law are often viewed as incompatible: one cel-
ebrates creativity, the rebellious act, revolution, whereas
the other prefers that which fits into predetermined
definitions, which respects the rules and conventions.38
Art philosophers observe a recent phenomenon under
the name of “artification,” the process by which “people
do or make things that gradually come to be defined as
works of art.”3 Similarly, Street Art evolved into a social-
ly acceptable, critically acclaimed, and attractive leisure:
street artists want to be famous, collectors want to own
a Banksy, individuals want to discover new pieces. Given
this recent acclaim, we are confronted with whether legal
thinkers could and should work on the creation of a sui
generis status for Street Art.

A.PROS: THE IMPOSSIBLE EXERCISE OF
COPYRIGHT IN STREET ART

If a work of Street Art is found to be original and fixed,
the street artist could claim rights in his or her works,
which would limit the physical property owner in the
use of the property, akin to an easement imposed by law.
The exercise of such rights is hindered by factual com-
plications, which only accentuates the need for a legal
framework. This section will be devoted to laying out
why Street Art should be awarded a specific protection.

1. Street Artists’ Rights in Theory

In theory, street artists are awarded two kinds of rights
that the artist can assert: (a) patrimonial (or economic)
rights and (b) moral rights.

a. Patrimonial rights. Patrimonial rights over an origi-
nal work of authorship include the reproduction® and
distribution rights.#!

Street artists have the right to authorize the reproduction
of their works. Artists are often appreciative when their
works are photographed by passersby and amateurs, but
not in cases of commercial appropriation.

The distribution right may be relevant for those whose
works are stolen and sold on the art market, like Banksy.
The right gives the author the prerogative to decide if
and how his or her work should enter the market. “Ille-
gal” Street Art is not made to be sold, therefore those
who steal works and sell them infringe upon the author’s
distribution right. Additionally, in Common Law coun-
tries, the sale of stolen property is void ab initio;%? this is
not the case in France, where only the buyer can choose
to rescind the sale.%3

A special mention to the droit de suite should be made
here. The right to resale royalties originated as a purely
French notion,** which then became a European right,*>
but not one recognized under federal protection in the
U.S. It grants the artist with the right to a percentage of
the proceeds of the resale of his or her work on the art
market. Until recently, California was the only state with
a similar right,%¢ but the Ninth Circuit basically reduced
it to nothing in July 2018.47 As applied to Street Art,
which represents a growing part of the art market,* this
means that street artists cannot claim any royalties when
their art is taken down from their original locations and
subsequently sold in the U.S. Although bad for artists,

this is beneficial to dealers and auction houses.

b. Moral rights. French droit moraux are inherent to
the status of author and last in perpetuity; in the United
States, the federal Visual Artists' Rights Act (VARA)
awards some moral rights to visual artists, which are far
more limited in time and in scope.®

They first include the right of attribution or author-
ship, which allows the author to claim the paternity of a
work, to use a pseudonym, or to remain anonymous.>’
Street artists can invoke such a right whenever anybody
reproduces or reuses the work. In the United States, it
also includes the right to refuse to be associated with the
work when it has been modified or mutilated in a man-
ner prejudicial to the author’s honor or reputation.’!

Another moral right is the right of integrity, i.e., the
right against destruction of one’s work.>2 In the United
States, there is an additional condition: the work must
achieve the status of “work of recognized stature,” which
is a question of facts, testimonies, and perception by the
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community of artists, professionals, and connoisseurs. In
this case, the artist must be given a 90-day notice prior to
the destruction of his or her work.%3 It should be noted
that modification of a visual work of art through the
passage of time or the inherent nature of the material is
not sufficient to claim the right of integrity: applied to
Street Art, which is supposed to be ephemeral, only a
willful, deliberate conduct to distort, mutilate or other-
wise modify the piece would be actionable. The 5Pointz
case recently clarified the scope of this right as applied
to Street Art: the property owner of a building that was
turned into a gigantic “Street Art Mecca” in Queens,
New York, had whitewashed the structure without
proper prior notice to the artists, who had been allowed
to use the walls as a medium for 20 years. The artists
claimed that the white washing was willful and deliber-
ate. The federal court for the Southern District of New
York awarded the artists $6.5 million in statutory dam-
ages, and in relying on experts, and deciding that despite
their temporary aspect, ruled that 45 out of 49 works had
become works of recognized stature, which is currently
on appeal.>4 Although these were authorized and curated
works, this was a great win for street artists, whose art
is finally becoming recognized as such.”> However, this
decision may discourage property owners to lend walls
to the artistic community, in fear that they may never
regain full ownership, which was the artists’ claim in the
5Pointz case.

2. Street Artists’ Rights in Practice

In reality, however, street artists are facing complications
to claim copyright in their works through the framework
mentioned above.

a. Practical complications. This is first due to a lack
of laws and cases directly applicable to their situation.
Many cases are settled, and artists are not always capable
of going before a judge to claim their rights. In a case
against H&M, a Los Angeles street artist tagging under
the name of Revok sought to prevent the fast-fashion
giant from using one of his works in Brooklyn, New York
as a background for an online marketing campaign, to
which H&M responded with a lawsuit.>¢ It argued that
the artist acted with full awareness of its illegality, and
therefore waived any right in his work. After the outrage
from the artistic community, the case ended with an
apology from H&M’s CEO. Other artists constantly face
such problems, but do not have the financial or material
resources to bring the case before a court. Instead, they
often utilize social media as a platform for their causes
and rely especially on help from the artistic community
to respond first. Furthermore, by going before a judge,
they risk being sued for vandalism, malicious mischief or
trespass, and may also have to reveal their real identities.

b. Legal complications. Second, moral rights are not
necessarily adapted to Street Art: the right of integrity
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implies that the artist is allowed to take down his or her
work before it is destroyed. However, what if the art can-
not be removed without damage? This was invoked by
the owner of 5Pointz, and it could have been resolved
in his favor had he been more respectful of the artists.
In English v. BFC,>7 the court refused to prevent the
destruction of a community garden where street artists
had illegally created a mural. The artists sought to invoke
the right of integrity, but the court declined to create a
precedent where unsanctioned Street Art could block
the destruction of the property to which it is affixed.
However, the court later narrowed the rule to works that
cannot be removed without damage.”® Removability will
depend on the technique used by the artist; in any case,
VARA does not afford an artist with the right to “insist
that his art be preserved or maintained in its original
location or context.” In France, this question has never
been clearly addressed.

In view of the above, French and American artists have
very few legal protections against theft, destruction,
or misappropriation of their works. However, there is
another argument to be made that Street Art also should
not be confined within the rigid boundaries of the law.

B. CONS: THE INSTITUTIONALIZATION OF
STREET ART

Taking a step back to look at the bigger picture, the ques-
tion rises as to whether Street Art should be granted a sui
generis protection. For example, Street Art may already
fall within the scope of freedom of speech and institu-
tionalizing the movement may not be sensible.

1. Street Art and Freedom of Artistic Expression

Freedom of speech was consecrated in Europe, France,
and the United States, and all proclaim the principle
that those who create and speak are participating in the
marketplace of ideas that is indispensable to a democratic
society.®0 As long as Street Art falls within the boundaries
of accepted speech, it should be protected. Unfortunate-
ly, most restrictions around Street Art are content-neutral
and subject to intermediate scrutiny, in that they restrict
the time, place, and manner of expression; in Members
of City Council v. Taxpayers,®' the United-States Supreme
Court ruled that a local ordinance forbidding commer-
cial street signs on public streets was substantially related
to the city’s interest in avoiding visual clutter. As applied
to Street Art, there might be enough to argue that pri-
vate owners have the right to keep uncommissioned art
on their property, and that the Supreme Court ruling
conflicts with such right.%2 In practice, state laws restrict-
ing Street Art are sometimes viewed as overly broad and
“create an impediment to artistic freedoms and unduly
criminally punishes the artist.”®3 In France, freedom of
speech focuses on the message within: a graffiti or tag
with an abusive, defamatory, xenophobic or pornograph-
ic content is punishable by criminal law;%4 other offenses



that require a writing may be constituted by a graffiti,
including threats,® insults®® or incitement to hate.t”

2. Judicialization of Street Art

Defined as “the ever-accelerating reliance on courts and
judicial means for addressing core moral predicaments,
public policy questions, and political controversies,”8 this
author believes that the judicialization of Street Art should
not be encouraged. Defenders of the “Negative Space”
theory of Intellectual Property (IP) believe that Street Art
is thriving in a world with limited norms and should stay
that way.?? In the words of Elizabeth Rosenblatt, a low-IP
treatment is particularly adapted to an activity “(1) when
creation is driven by rewards not reliant on exclusivity;
(2) when exclusivity would harm further creation; (3)
when there is high public or creator interest in free access
without harm to creativity; and (4) when creators prefer
to reinvest scarce resources in further creation than in pro-
tection or enforcement of intellectual property, i.e., when
there is a higher cost of protecting or enforcing exclusivity
than benefit to pursuing infringers.”’0 Street Art is well
suited in such a low-IP environment, in view of its public
and non-exclusive aspects.

Street Art is first and foremost an ephemeral creation.
Encouraging the protection of a work bound to disap-
pear seems illogical. Artists act in full knowledge of the
risks of its evaporation; those who want to save graffiti
from destruction, as admirable their intention might be,
is negating the work’s essence and the artist’s intentions.”!
While some artists may want their art to be preserved for
future generations, all of them act in full awareness that
the work will probably be destroyed. As it is quasi-impos-
sible to assume all street artists’ intentions, it should not
be necessarily inferred that they wish that their art end up
in a gallery, museum or private collection.

Second, and stemming from the first point, Street Art is
supposed to be a public creation. However, we can now
observe a shift from the streets to the galleries; uncommis-
sioned pieces are sometimes found at auction or in muse-
ums, and a growing number of street artists are organizing
their own exhibits.”2 Creating a sui generis status would
only accelerate the institutionalization of the movement,
which is denounced by a majority of artists and purists.
Some would rather destroy their works than let the pub-
lic capitalize on them.”3 Street Art is highly site-specific,
akin to Richard Serra’s 7ilted Arc:7* the artist chose an
exact location because passersby would be able to see the
piece and interact with it. Confining Street Art to legal
checkboxes and behind doors should not be encouraged.
It is art made for the streets, not for the walls of a museum.

Third, the Street Art community has been acting outside
the traditional boundaries of the law: the judicialization
of Street Art could annihilate the thrill and dangerousness
of the creative process. While some artists happily work
on commission, thereby receiving pay for their works and

acting within the law, others would rather destroy their
works than see them appear on the traditional art market.
In less drastic methods, some refuse to sign or authenti-
cate their works, which makes it harder for museums or
galleries to accept them. Such is the case for Pest Control,
Banksy’s certification board, which refuses to authenti-
cate Street Art pieces because the art was not created for
commercial purposes. The community of street artists
is a self-regulated community, with real collaboration
among members. Art is a world where inspiration comes
from others; a strict legal regime would only impede
artistic expression and the freedom to create.

CONCLUSION

In spite of possible sanctions, Street Art is stronger than
ever; it disrupts preconceived aesthetic norms and wreaks
havoc on the straightforward application of the law.
“Economic incentives are not necessary to motivate the
creation [...]. The evidence of this is on the streets, where
street art continues to flourish in a norms-based, low-IP
world.””> Artists use new ways of creating and main-
taining their reputation, and of protecting their rights,
mainly through social networks, such as Instagram.

The aforementioned issues regarding Street Art underline
the need for adapting the law to contemporary social
changes and artistic value, but it is not clear that the
creation of a specific status for Street Art could solve
those problems. A specific status is likely to assess the
aesthetic merits of a creation and of the artist. However,
this assessment should not be the role of a court. In
5Pointz the court relied on the testimonies of members of
the artistic community and experts to determine whether
each work has attained the necessary “recognized stature”
under VARA. However, it must be careful not to evaluate
the artistic value of the work.

The legal vacuum surrounding Street Art may be filled
by distinguishing between intrinsic and extrinsic legal-
ity: if the message of the work is illegal, e.g., inciting to
violence or hate, pornographic, or defamatory, this could
be an obstacle to copyright; however, the fact that it is
created illegally should not prevent the work from being
protected, but would grant the artist with restricted
rights in his or her work. Another approach could be the
categorization of Street Art as an artistic collective good,
where no one could keep it or sell it, and over which the
author would not have any right (including copyright).
This, however, would deprive the artist of any right in
his or her intellectual creation, which would therefore set
Street Art outside the scope of copyrightability. In any
circumstance, it is essential to protect freedom of artistic
expression, and in particular to give property owners the
choice to keep the Street Art piece. Whether France and
the United States are ready to implement such individu-
alistic rights will depend upon the willingness of street
artists and property owners to cooperate.
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Itried my first medical malpractice case on behalf of a
plaintiff more than 30 years ago. That is when I was
first introduced to a portion of the standard New York
Pattern Jury Instruction (PJI) charge in medical malprac-
tice cases, a charge that has continued to delight defense
counsel, anger plaintiffs’ counsel, and most important,
confuse jurors, for decades. Although the charge has been
modified slightly over the years, in its present form, it
remains both confusing and internally inconsistent. As
contained in the 2019 PJI Edition, PJI 2:150 states in
pertinent part:

A doctor is not liable for an error in judgment if (he,
she) does what (he, she) decides is best after care-
ful evaluation if it is a judgment that a reasonably
prudent doctor could have made under the circum-
stances. In other words, a doctor is not liable for
malpractice if he or she chooses one of two or more
medically acceptable courses of action.

The legal premise behind the charge is simple enough
to understand. For example, patient P is properly diag-
nosed by doctor D with a medical condition X. Doctors
universally agree there are two (or more) acceptable treat-
ments for condition X, either surgical treatment A or
medication B. FEither is within the standard of care and
both have their advantages and disadvantages. Under the
law, if doctor D recommends surgical treatment A and
the result is not great, doctor D cannot be held liable to
patient P under the theory that had medication B been
recommended instead of surgical treatment A, patient P
would have had a better outcome.

The current charge accurately describes this theory
except for the phrase “an error in judgment.” In the early
1990s I wrote to a judge who then served on the PJI
Committee and argued that these four words took an
otherwise comprehensible charge and made it nonsensi-
cal. Actually, back then, the charge included the word
“mere” before “error in judgment,” so it was even worse.
explained if a doctor chooses one of two or more accept-
able treatments he or she has not committed an error
of any kind. Error is defined as “a mistake” or “the state
or condition of being wrong in conduct or judgment.”
Doctor D did not make a mistake and was not wrong in
recommending one of two acceptable treatment options.
The judge politely replied that he and his colleagues on
the Committee were not inclined to modify the charge.

As the years passed and I prosecuted more medical mal-
practice cases, I noticed when deposing defendant doc-
tors they had been instructed to insert the word “judg-
ment” into as many answers as possible to argue later that
the charge should be given even in circumstances where
it clearly should not. I used to joke that if these deposi-
tions were likened to a drinking game so that attendees
had to drink every time the word “judgment” was used,
no one would be able to stand without assistance at the
end of the deposition. Entertaining as this was in theory,

it created a serious problem. With deposition transcripts
replete with the word “judgment,” trial judges could at
times be persuaded to give the charge to the jury in situ-
ations very different from those the drafters of the charge
and the law intended.

One of the great myths under which lawyers and judges
have been conditioned to operate is that jurors can listen
for an hour to the charge provided by the trial judge and
absorb every word. There is virtually no other setting in
our society where people are expected to simply listen to
long, complex instructions once and understand, retain,
and apply these instructions flawlessly. This is an inher-
ent weakness of our system that no one wishes to address,
other than the occasional suggestion that the instructions
be provided to the jurors in written form after it is read
to them. With this in mind, when jurors hear “a doctor
is not liable for an error in judgment” in a case based
upon an allegation that the doctor did err, it is one phrase
that sticks. Most jurors remember that part of the charge
when given and mistakenly believe that doctors are not
liable for their errors. Actually, an error in judgment by
a physician or anyone else is the definition of negligence,
just as a motorist who makes a bad judgment that he or
she can beat a traffic light and causes a collision is, by
definition, negligent. This charge gives doctors much
more than the one free bite granted your average dog.
In fact, when mistakenly interpreted, which it frequently
is, the charge grants doctors unlimited free bites because
they are permitted an infinite number of “errors in judg-
ment” without consequence.

Even prior to my letter requesting the charge be modi-
fied, some trial judges understood the rule and refused
to use the problematic phrase in the proposed charge. In
Spadaccini v. Dolan,! the First Department upheld a ver-
dict for the plaintiff in a case where the trial judge refused
to utilize the phrase “mere error in judgment” holding
that “[sJuch a charge under the facts presented would
have been unwarranted” because the underlying case did
not involve a choice by the physician between multiple
reasonable alternatives. Similarly, in Grasso v. Capella,?
the Second Department refused to overturn a verdict in
favor of the plaintiff on the ground that the judge refused
to give the charge: “There was no evidence that the
defendant, a surgeon, had to consider or choose among
medically-acceptable alternatives regarding the treatment
of the plaintiff. Accordingly, under the circumstances of
this case, the defendant was not required to exercise the
type of medical judgment that would warrant the ‘error
in judgment’ charge.”

Later, the Fourth Department began to reverse defense
verdicts where the charge was improperly given. In Mar-
tin v. Lattimore Road Surgical Center, the Court, citing
Spandaccini, reversed, stating: “In this case, however,
the evidence simply raised the issue whether defendant
deviated from the degree of care that a reasonable physi-
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cian would have exercised under the same circumstances,
and there was no reason to give an error in judgment
charge with respect to defendant’s manner of stitching
the incision.”?

A vyear later, the Court of Appeals entered the discus-
sion in Nestorowich

v. Ricotta,* sending

a strong message to

trial courts that this

charge should not be

given haphazardly:

The Appellate
Divisions, as well
as certain other
jurisdictions, have
embraced an “error
in judgment” charge
[citations omitted].
As it has devel-
oped, the charge has
been appropriate in
instances where par-
ties present evidence
of a choice between
or among medically
acceptable alternatives or diagnoses. . . . Absent a showing
that “defendant physician considered and chose among
several medically acceptable treatment alternatives” the

error in judgment charge has been found inappropriate
(Martin, 281 A.D.2d at 866, 727 N.Y.S.2d 830).

This limited application of the error in judgment charge
preserves the established standard of care. Broader appli-
cation of the charge would transform it from a protection
against second-guessing of genuine exercises of profes-
sional judgment in treatment or diagnosis into a cloak
for professional misfeasance. The doctrine was intended
to protect those medical professionals who, in exercising
due care, choose from two or more responsible and medi-
cally acceptable approaches. A distinction must therefore
be made between an “error in judgment” and a doctor’s
failure to exercise his or her best judgment. Giving the
“error in judgment” charge without regard for this dis-
tinction would otherwise relieve doctors whose conduct
would constitute a breach of duty from liability.

Despite this clear admonition, some trial courts contin-
ued to inappropriately give the charge, resulting in rever-
sals and retrials.> However, after Nestorowich, most trial
judges have been more thoughtful and have declined to
give this charge where it is not appropriate. But this has
not stopped defendants from requesting the charge even
where it is clearly inappropriate. The fact that seasoned
attorneys continue to request the charge in circumstances
where it is clearly unwarranted and makes a defense
verdict vulnerable on appeal illustrates the power of the

words “an error in judgment.” For this reason, the word
“judgment” continues to be one of the most common
words used by a defendant doctor during his or her depo-
sition and trial testimony.

The current PJI charge has also been modified from
what it was when
I first criticized it,
removing the word
“mere” that formerly
modified “error” and
clarified, providing
a better explanation
of its intent to con-
vey a choice between
one of two or more
acceptable alterna-
tive treatments. Yet,
the phrase “error in
judgment” remains
and continues to
contradict the rest
of what the jury is
told about the doc-
trine. The jury is still
instructed a doctor
cannot be held liable

for an “error in judgment” which remains an obviously

confusing and incorrect instruction of the law.

To reduce juror confusion, unjust outcomes, reversals
and retrials, it is time to drop the offending five words
from the existing charge, just as the trial judge in Spa-
dacinni chose to do 40 years ago. This amendment is
long overdue. When the offending phrase is removed,
the charge becomes clear and provides the jury with the
appropriate instruction to apply when the facts of the
case warrant it:

A doctor is not liable for an error in judgment if (he,
she) does what (he, she) decides is best after care-
ful evaluation if it is a judgment that a reasonably
prudent doctor could have made under the circum-
stances. In other words, a doctor is not liable for
malpractice if he or she chooses one of two or more
medically acceptable courses of action.

The fact that these words have remained in the charge for
decades does not justify keeping them. Removing them
will put a stop to the mischief and added burden to the
parties and the court system they continue to cause.

1. 63 A.D.2d 110 (Ist Dept 1978).
. 260 A.D.2d 600 (2d Dep’t 1999).
. 281 A.D.2d 866, 866 (4th Dep't 2001).
. 97 N.Y.2d 393, 399-400 (2002).

5. Vanderpool v. Adirondack Neurosurgical Specialists, PC., 45 A.D.2d 1477 (4th Dep't
2007); Anderson v. House of Good Samaritan Hospital, 44 A.D.3d 135, 14042 (4th
Dep't 2007); Rospierski v. Haar, 59 A.D.3d 1048 (4th Dept 2009).
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his past year Chief Judge Janet DiFiore announced

an initiative to apply Alternative Dispute Resolu-
tion (ADR) processes to all civil cases throughout New
York State. In her February 2019 State of Our Judiciary
Address, Chief Judge DiFiore highlighted the need for a
formal expansion of ADR, noting that “Court conges-
tion and delay make litigation more expensive, which
limits access to justice.” In advancing an early, presump-
tive ADR program, the chief judge urged practitioners
to “think outside the limitations and constraints of past,
dated protocols and practices,” citing the substantial ben-
efits to parties of working to find their own solutions and
partial solutions to disputes, when possible. This initia-
tive aligns closely with a mediation program established
in the Westchester County Surrogate’s Court, which has
implemented mediation as a way to resolve cases. Media-
tion has proven to be an effective, appropriate and suc-
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cessful method of resolving a variety of contested matters
in Surrogate’s Court.

When a dispute arises about a decedent’s estate, full-scale
litigation, complete with multiple court filings, extensive
discovery proceedings, depositions, and hearings, tends
to be the first choice of the parties. However, I have
heard it said that litigation for the average estate is also
“too expensive to be affordable.” T would add that this
financial cost is not the only downside, as the adversarial
nature of litigation tends to result in tremendous damage
to the relationships between the parties. A litigation-
based approach to dispute resolution often results in a
solution that has high economic and emotional costs, but
which may not actually serve the best interests of any of
the parties. Since courts are limited in the solutions they
can craft and the relief which can be granted, accordingly,
a judicial decision may not address the underlying family
conflict or fully resolve the dispute.

While litigation is sometimes the only viable option
to resolving a dispute, my preference as Surrogate is to
divide assets, not families. Along with matrimonial and
Family Court litigation, emotions run high in Surrogate’s
Court litigations. Frequently, the parties in a Surrogate’s
Court matter have recently lost a close relative and are
now fighting another relative over an inheritance. While
on their face these disputes seem as if family members are
fighting over property, the parties frequently are sorting
out old issues of sibling rivalry and dominance. Second
marriages, blended families, and family businesses can
all add to the angst and animosity. Once a patriarch
or matriarch of a family has given up control or passed
away, adult children are often left in a position of ambi-
guity or, worse, contrary beliefs about their rightful roles.
Disputes even arise when there is little or no wealth at
stake. Indeed, beneficiaries still disagree about issues such
as the disposition of sentimental personal property or
who should be the guardian of minor children. In many
cases when a dispute arises, it is because the parties lack
trust in the selected fiduciary, don’t fully understand the
processes of Surrogate’s Court, are not certain about the
extent of their rights, interests, or duties, or don’t believe
that their interests are being adequately protected. While
sometimes the disagreements can seem trivial, a conflict
can trigger strong feelings of being disrespected or deval-
ued.

Enter the mediation model. The creation of our media-
tion program started almost two years ago when we
formed a stakeholder group made of court staff, trusts
and estates attorneys, law schools, mediators and the
staff at the Westchester & Rockland Mediation Centers
(CLUSTER, Inc.). This group met frequently to develop
a program that we thought would achieve the most suc-
cess in our court.

While our court personnel and the trusts and the attor-
neys in our stakeholder group were perhaps most familiar
with “evaluative” mediation, since such is a process mod-
eled on settlement conferences held by judges and court
attorneys/referees, our stakeholder group decided that
“facilitative” mediation was generally the better approach
for our mediation program. In evaluative mediation,
mediators are more likely to make recommendations and
suggestions and to express opinions. Instead of focus-
ing primarily on the underlying interests of the parties
involved, evaluative mediators may be more likely to
help parties assess the legal merits of their arguments and
make fairness determinations. In facilitative mediation, a
neutral person meets with parties to a dispute to support
them to have a constructive conversation about their
concerns. The mediator structures a process to assist the
parties in reaching their own settlement. The mediator
asks questions, helps to validate parties’ points of view,
searches for the interests underneath the positions taken
by parties, and assists the parties to find and analyze
options for resolution. The facilitative mediator does
not make recommendations to the parties, give advice or
opinion as to outcome, or make predictions as to what
will happen in court. Rather than imposing a solution, a
facilitative mediator works with the parties to explore the
interests underlying their positions. Facilitative media-
tion allows parties to vent their feelings and fully explore
their grievances. The mediator is in charge of the process,
while the parties are in charge of the outcome.

Since our voluntary program was introduced to our
litigants, we have referred 44 matters to mediation, 30
of which have completed the process, resulting in 14
fully settled cases, four partially settled, 10 that did not
settle in mediation (but a few of which settled almost
immediately upon returning to court) and two that were
declined for mediation. Furthermore, most of the settled
cases actually resolved all the disputes between the parties,
thus obviating the need for further proceedings. Soon
our program will become presumptive, removing the
burden from counsel of having to convince their clients
that mediation is appropriate and not a weak response
to a litigious adversary. In fact, attorneys have been an
integral part of the success of our program, working
cooperatively with our stakeholder group, accepting the
process and representing parties in the mediation process.

The desire to resolve the conflict and preserve the family
relationship should be deeply embedded in our courts.
Our program has been successful because the preserva-
tion and reparation of the family relationship was at the
forefront of its design. I look forward to continuing to
expand the program, to receiving ongoing input from the
stakeholders, and to ensuring the program continues to
meet the needs of the litigants we serve.
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Remembering

Judith

A Colleague Responds to Judith S. Kaye: In Her Own Words
By Robert S. Smith

Judith Kaye completed the writing, but not the edit-
ing, of her autobiography before she died. She had
begun, her daughter tells us in a prefatory note, to rear-
range her narrative into chronological order, but had not
finished the job. Her children, finding it presumptuous
to finish it for her and “too weird” to publish the uned-
ited and edited sections together, decided to go back to
the original manuscript, in which, it seems, the sections
appear in the order Judith felt like writing them. Chapter
9 is “The Afterlife” (about her life after retiring from the
bench). Chapter 10 is “From Day One Through Law
School.”

The Kaye children made the right decision. The result is
a funny combination of order and spontaneity that, to
my mind, is characteristic of Judith herself, who did her
demanding jobs (including autobiography-writing) with
business-like efficiency and spontaneous human warmth.

The book consists of a memoir of about 100 pages, fol-
lowed by a 350-page collection of her writings — judicial
opinions, articles and speeches. Probably few readers will
go through the whole thing in order from beginning to
end, and many may prefer to read even the memoir in
the way Judith wrote it, by going haphazardly to whatev-
er appeals them at the moment. The readers will include
many who loved and admired Judith (a group of which
I am a proud member) and many who agree with most
of her views on law and other subjects (that’s not me). It
will include friends and co-workers from various times
and places, and among those will be the dozen or so still
living, of whom I am one, who were her colleagues on

the New York Court of Appeals.

For us and for many others, the best thing about the
book is that it brings so much of Judith back. There she

Robert S. Smith served as an is, in the distinctive, graceful written prose of which she
Associate Judge of the Court of Appeals was quietly but intensely proud. Her preface begins: “By
from 2004 to 2014. He is now head of nature, I am first and foremost a writer.” She began her
the appellate practice at Friedman Kaplan . .

Seiler & Adelman LLP. career as a journalist and went to law school, she tells us,

only because she thought it might get her a decent job

2)
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with some newspaper or magazine. As a judge she had a
talented staff to draft writings for her, but I'm sure none
ever left her desk without her personal touch. She kept an
eye on her colleagues’ writing too, because she thought
part of the Chief Judge’s job (as though she didnt have
enough else to do) was to make sure that everything that
came out of the Court — not just what we said, but how
we said it — was of at least respectable quality. The first
time I drafted an opinion for the Court, she was gracious
with compliments, as she always was, but she suggested
that I change the first sentence to the active voice. That
moment came back to me as I sat down to write this
review, first beginning “The writing, but not the edit-
ing... was completed,” then changing to the form Judith
would, rightly, have preferred.

Another bit of Judith that comes back in reading her
memoir is the depth of her feelings, both of joy and sad-
ness, and her willingness to share them. She makes her
readers understand how much she adored three things —
her family, her career on the Court, and life itself — and
how painful it was for her, in her last decade, to lose
Stephen, her beloved husband of more than 40 years

But nothing comes back more strongly, nothing seems
more a part of Judith to me, than the kindness of her
heart. Her unfailing warmth to her colleagues — includ-
ing those, like me, who sometimes took an unworthy
delight in thwarting her powerful will — was more than
professional courtesy, or even a sense of a common call-
ing. She went out of her way to be kind to, and she truly
cared about, everyone she came in contact with, includ-
ing the courthouse employees whose job it was to drive
cars or empty wastebaskets, clerks in stores and waiters
in restaurants, and a person of borderline sanity who
loved her and followed her everywhere. In this memoir,
her strongest feelings of pride seem to be attached not to
her extraordinary professional achievements, but to the
actual good she has done for human beings: jurors whose
service she labored, through her Jury Project, to make
pleasant and rewarding; sufferers from mental illness
and drug addiction who were given a second chance by
the “problem-solving courts” she fostered; the children
cared for at the “children’s centers” established in the
state’s courthouses for kids of people who had to be in
courtrooms.

But nothing comes back move strongly, nothing seems more

a part of Judith to me, than the kindness of her heart.

(“While I cannot swear that our marriage was absolute
perfection . . . it came pretty close”), to face mandatory
retirement after a quarter-century on the Court (“Then
the curtain came down. Thud.”) and to receive a devas-
tating diagnosis (“The statistics on stage four lung cancer
are grim”). But the memoir is more joyful than sad, and
even when it is sad it is not depressed or depressing.
She survived Stephen by nine years, her retirement by
seven and her diagnosis by five, and I doubt there was a
moment when she even thought about lying down, liter-
ally or figuratively, to wait for the end. Writing of her
first five years back in private life, as a partner at a high-
powered law firm, she says that she is “enormously busy
and productive,” and everyone who knew her in those
years knows it is true. “I can honestly say,” she writes of
those same years, that she has “passions, purposes, proj-
ects . . . that could happily make up the last day of my
life.” In her eulogy for her mother, Luisa Kaye described
finding her mother’s remains in bed on that last day: “She
was sitting up.”

She was a tough woman, but she was a soft touch, for
children especially. I remember her calling me to agonize
about a termination of parental rights case in which I
was writing an opinion: she wanted to know which result
would give the child involved, a girl called Annette, a
better chance at happiness (an unanswerable question).
The Adoption Now Program she established reduced
by 50 percent the number of children awaiting adop-
tion in New York. It was this that led Judith’s and my
colleague Judge Victoria Graffeo to say (I am quoting,
from memory, remarks made at one of the many tributes
to our Chief when she retired): “Her real legacy is not
in the New York Reports. It is in the children who have
parents today because of Judith Kaye.” Certainly, that is
not Judith’s only legacy. But reading this memoir did not
shake my feeling that none better reflects the finest quali-
ties of this great judge.

Judith S. Kaye: In Her Own Words: Reflections on Life and the Law,
with Selected Judicial Opinions and Articles, edited by NYSBA
President Henry Greenberg, Luisa M. Kaye, Marilyn Marcus, and
Albert M. Rosenblat, is published by SUNY Press (2019).
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Success for NYSBA’s 2019 Legislative

Program

By Sandra Rivera

The New York State Bar Association’s
legislative program had great success
in 2019. From the list of our state leg-
islative priorities, the following major
reforms were enacted:

* Reform of the criminal discovery
laws. The new law modernizes and
makes the criminal discovery rules
and process fairer. Before the new
law, unless a criminal defendant was
fortunate enough to be charged in
one of the counties where the district
attorney had rejected restrictive dis-
covery according to the statute and
maintained an “open-file” policy, his
or her lawyer would have been unable
to fully advise the defendant about
the strength of the prosecution’s case
and to help fully assess his or her
options.

*  Reform of the election law to enhance
voter participation. In order to reverse
the downward trend in voter partici-
pation, NYSBA advocated changes to
the law relating to voter registration
and voting practices to make it easier
to register and vote. Some of these
changes would modernize the regis-
tration process, allow pre-registration
of 16- and 17-year-olds, early voting,
and same-day registration.

Success on “Defense”

In addition to success regarding those
affirmative proposals, NYSBA effec-
tively “played defense” in defeating
the proposed increase of the biennial
attorney registration fee, which the
governor wanted to help fund indi-
gent criminal defense programs.

NYSBA has a strong history of sup-
port of those defense programs. How-

ever, providing indigent criminal

defense is a constitutional mandate, a

state obligation and a societal respon-

sibility, and it should therefore be
J

supported by the state’s general fund,

not by a surcharge on lawyers.

NYSBA’s leadership strongly objected
to that proposed increase, which in
effect would have been a targeted tax
on attorneys.

The Legislature rejected the proposed

fee increase.

Success on Other Affirmative
Legislative Proposals

In addition to NYSBAs legislative pri-
orities, the program includes issues of
extreme import to particular sections
and committees, who have sought
NYSBA’s approval of affirmative leg-
islative proposals (ALPs). NYSBA’s
Department of Governmental Rela-
tions worked alongside the sections
and committees to seek passage of the
ALPs by the Legislature and signature
by the governor.

The following bills in NYSBA's legis-
lative program passed both houses of
the Legislature:

* S$.300 to amend the estates, pow-
ers and trusts law and the N.Y. Sur-
rogate’s Court Procedure Act in rela-
tion to making technical corrections
to ensure conformity with marriage
equality.

* A.795 to amend the N.Y. Surro-
gate’s Court Procedure Act in relation
to the granting of letters of adminis-
tration and letters of administration
with will annexed.

e A.434 to amend the business cor-
poration law in relation to atten-

49

Sandra Rivera

dance of a meeting of shareholders by
remote communication.

* A.2009-B, Part ZZ to amend tax
law and reform the enforcement tool
for collection of delinquent New York
state tax liabilities by authorizing the
suspension of a tax debtor’s driver’s
license. The taxpayer may demon-
strate that suspension of the driver’s
license will cause him or her undue
economic hardship.

Rivera is chair of NYSBAs Committee
on State Legislative Policy.

p-to-date on the latest
news from the Association

www.twitter.com/nysba
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Member spotlight:

Christopher

What do you find most rewarding

about being an attorney?

Being an attorney offers each of us the
unique privilege of working to pro-
tect people in moments of immense
complexity and hardship in their
lives. Regardless of a lawyer’s specific
expertise, the work we do includes
within it a secondary responsibility
and reward, no less important than
the protection of one’s client, which
is to preserve and protect the institu-
tion of the law itself. The scale of the
obligation and public trust this work
entails is extraordinarily humbling.

Did another lawyer mentor you or
advise you on your career path?

I have been the lucky recipient of
brilliant advice and counsel from
several more seasoned attorneys dur-
ing my career. Each of them has
displayed a similar trait: My mentors
pushed me beyond the limits of what
I thought I was ready for. From the
prosecutor who supervised me while
I conducted my first major jury trial
while T was still in my second year
of law school, or my late dean who
convinced me that I should teach law
to complement my practice, to my
most recent mentor, who empowered
me to run an important state agency.
I have found that oftentimes mentors
can help serve as the bridge between
different parts of your legal career,
helping you make connections you
did not see or think were possible. It
is why I would argue it is critical that

questions
and a closing argument

R. Riano

those of us who have been the ben-
eficiaries of such generous guidance
take on the responsibility to serve as
mentors ourselves.

What advice would you give young

lawyers just starting their career?

Find a part of the law you are pas-
sionate about and dedicate yourself
to that area even outside of your
practice. My work teaching consti-
tutional law has never felt like work,
whether I am in the classroom at
Columbia University or helping to
teach civics to a group of high school
students. By finding an area of law
that is personally enriching, I have
been able to constantly reconnect
with what motivated me to be a law-
yer in the first place. Always find a
way to give back to your community.
It is one of the central imperatives of
our profession.

What or who inspired you to become
a lawyer?

While I was an undergraduate stu-
dent at Columbia, I served as a uni-
versity senator and in that capacity
was elected as the chairman of the
Student Affairs Committee, which
represents the entire student body. I
loved being able to co-facilitate the
interplay between students, faculty,
staff, alumni, and the administration,
and in doing so ensuring that the
priorities of all these multiple stake-
holders were reflected in the policies
and rules we crafted for the entire
university community.
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Riano is assistant counsel to N.Y. Gover-
nor Andrew Cuomo and public scholar of
constitutional law. He lives and works in
Manhattan.

What is something that most people
do not know about you?

At 19 years old, I packed up two suit-
cases and took the train to New York
City with only $400 in my pocket
and a dream to work as a model in
the fashion industry. While I worked
hard and was extremely lucky to find
enough work to make ends meet, I
often look back and think that my
decision to do that was probably one
of the riskiest choices I have ever
made. Yet, the modeling industry
taught me more about hard work,
grit, determination, self-awareness,
and the importance of believing in
yourself than almost anything else has
in my life.

Lawyers should join the New York

State Bar Association because . . .

We bear the great responsibility to
be the guardians of our clients and
ultimately the rule of law. And we
have a duty when tasked with such an
important obligation to work togeth-
er in order to execute our charge to
the best of our collective abilities no
matter what area of law we choose to
practice.
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New State Statutes

The list below is intended to provide NYSBA members
with information on legislation that has been enacted into
law during 2019. This selection of Chapters of the Laws
of 2019 is organized by statute and in alphabetical order.

For a more complete, updated list of Chapters of 2019,
please go to the following web site: http://www.nysba.
org/2019Chaptersand Vetoes(PDF).

Also, for all bills that passed both houses of the New
York State Legislature, including those bills that have
not yet been delivered to the Governor for his consider-

AGRICULTURE AND MARKETS LAW (RESULTS COUNT = 6)

ation, please go to the following site: http://www.nysba.
org/2019PassedBothHouses(PDEF).

Current Status of Bills

Finally, you can view the bill status, bill text, and spon-
sor’s memo, by inserting the Bill Number and selecting
the appropriate options (“Status,” “Text,” and “Sponsors
Memo”) adjacent to the “Bill No.” input box at the link
below:

http://public.leginfo.state.ny.us/menuf.cgi.

Bill No.

Relates to the care of animals

AL Last Act: 08/08/19 signed CHAP.149
AGOT9A Provides for the expansion of the production of fresh fruits and vegetables by community gardens

Last Act: 09/13/19 signed CHAP.272

Relates to the confinement of companion animals in unattended motor vehicles under conditions that endanger the
A7053 health or well-being of an animal

Last Act: 07/31/19 signed CHAP137

Relates to the department of agriculture and markets making available information concerning minimum guidelines
S2044 for vegetation management plans in a manner that is pollinator friendly

Last Act: 08/29/19 SIGNED CHAP203
S55328 Relates to the prohibition of the declawing of cats

Last Act: 07/22/19 SIGNED CHAP.107
S5756 Relates to diesel fuel grade posting requirements

Last Act: 09/13/19 SIGNED CHAP.303

ALCOHOLIC BEVERAGE CONTROL LAW (RESULTS COUNT = 4)

Relates to an exemption for certain property from the prohibition of alcohol sales within a certain distance from a

Relates to the sale of alcoholic beverages for consumption at the New York state fair; repealer

Relates to an exemption for certain property from the prohibition of alcohol sales within a certain distance from a

A7131 church
Last Act: 09/13/19 signed CHAP.280

AB026 Relates to the filing of notifications with municipalities
Last Act: 08/30/19 signed CHAP.222

Sl Last Act: 08/16/19 SIGNED CHAP174

S6462 church

Last Act: 08/30/19 SIGNED CHAP.239

BANKING LAW (RESULTS COUNT = 3)

Relates to the obligations of banks and financial institutions during the sale of a mortgage subject to an application

Increases number of withdrawal transactions from basic banking accounts for account holders sixty-five years of age

Relates to assessment of the record of performance of banking institutions in helping to meet the credit needs of

A92A for modification

Last Act: 08/14/19 signed CHAP.166
A1940 | or older from eight to twelve

Last Act: 09/13/19 signed CHAP.260
A3235 | local communities

Last Act: 09/13/19 signed CHAP264
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CIVIL PRACTICE LAW AND RULES (RESULTS COUNT = 6)

A1945

S1264

S1868

S2451

56395

S6536

Establishes a time period in which an action to recover damages for injury arising from domestic violence must be
brought
Last Act: 09/04/19 signed CHAP.245

Relates to the admissibility of images, maps, locations, distances, calculations or other information for a web map-
ping service
Last Act: 08/30/19 SIGNED CHAP.223

Exempts parties liable for failure to obey or enforce domestic violence orders of protection or temporary orders of
protection from limited liability provisions
Last Act: 08/21/19 SIGNED CHAP180

Establishes extreme risk protection orders as a court-issued order of protection prohibiting a person from purchas-
ing, possessing or attempting to purchase or possess a firearm, rifle or shotgun
Last Act: 02/25/19 SIGNED CHAP19

Relates to judgment by confession
Last Act: 08/30/19 SIGNED CHAP.214

Relates to the statute of limitations for certain crimes related to fraudulent practices
Last Act: 08/26/19 SIGNED CHAP.184

CIVIL RIGHTS LAW (RESULTS COUNT = 2)

A2665A

S1650

Establishes the right of tenants to call police or emergency assistance without fear of losing their housing
Last Act: 09/13/19 signed CHAP.263

Requires places of public accommodation, resort or amusement that operate televisions during regular hours of
operation to provide closed captioning on certain televisions upon request
Last Act: 09/13/19 SIGNED CHAP.295

CORRECTION LAW (RESULTS COUNT = 3)

A2285

A6849

S6154

Relates to personal phone calls for inmates in certain circumstances
Last Act: 09/13/19 signed CHAP.261

Relates to permitting legislative staff to visit correctional facilities
Last Act: 09/13/19 signed CHAP.274

Relates to the designation of a substitute jail for programmatic purposes
Last Act: 09/13/19 SIGNED CHAP.305

CRIMINAL PROCEDURE LAW (RESULTS COUNT = 5)

A7128

52440

S6550

S6574

S6614

Relates to treatment programs and treatment court during interim probation supervision
Last Act: 09/13/19 signed CHAP.279

Provides for the timeliness of commencing criminal and civil action for sexual offenses committed against children
Last Act: 02/14/19 SIGNED CHAP11

Relates to proceedings against juvenile and adolescent offenders
Last Act: 08/30/19 SIGNED CHAP.240

Relates to statutes of limitations for certain sex crimes
Last Act: 09/18/19 SIGNED CHAP.315

Relates to vacating records for certain proceedings
Last Act: 07/29/19 SIGNED CHAP132

DOMESTIC RELATIONS LAW (RESULTS COUNT = 3)

A460

52836C

S3756

Relates to adoption by a petitioner where such petitioner's parentage is legally-recognized
Last Act: 09/16/19 signed CHAP.258

Relates to restrictions on a sex offender's custody of a child
Last Act: 08/22/19 SIGNED CHAP.182

Waives the state fee for marriage licenses for active duty members of the armed forces and authorizes towns and
cities to elect to waive their fees for marriage licenses and certificates
Last Act: 08/20/19 SIGNED CHAP177
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EXECUTIVE LAW (RESULTS COUNT = 17)

A3425

A4204

A4467A

A5975

A6571A

A6963A

A7051

A7079

A8054

A8414

AB8421

$1040

S1047

S2449

S5444

S6209A

S65%94

Relates to expanding the scope of unlawful discriminatory practices to include public educational institutions
Last Act: 07/25/19 signed CHAP116

Prohibits discrimination against religious attire
Last Act: 08/09/19 signed CHAP154

Relates to the reporting of domestic violence incidents
Last Act: 08/08/19 signed CHAP.152

Amends the definition of pregnancy-related condition to include lactation as a possible way of determining if an
individual possesses such condition
Last Act: 09/13/19 signed CHAP.271

Includes the lake of Drew within the definition of "inland waterways" for the purposes of waterfront revitalization
Last Act: 09/13/19 signed CHAP273

Includes the Ferguson, Moyer, Mud Creek, Ninemile Creek, Oriskany, Reall, Sauquoit, Six Mile Creek, and Wood
Creek as creeks within the definition of "inland waterways"
Last Act: 09/13/19 signed CHAP.278

Relates to the definition of a "child victim" and to awards for certain child victims
Last Act: 08/21/19 signed CHAP178

Relates to victim compensation for unlawful surveillance crimes
Last Act: 08/21/19 signed CHAP179

Relates to expanding the scope of unlawful discriminatory practices to include public education institutions
Last Act: 07/25/19 signed CHAP118

Relates to minority and women business enterprises; extends the provisions of article 15-a of the executive law;
provides for punishment for fraud related to minority and women business enterprises
Last Act: 07/15/19 signed CHAP.96

Relates to increased protections for protected classes and special protections for employees who have been sexu-
ally harassed
Last Act: 08/12/19 signed CHAP.160

Relates to domestic violence; repealer
Last Act: 08/20/19 SIGNED CHAP.176

Prohibits discrimination based on gender identity or expression and includes offenses regarding gender identity or
expression under the hate crimes statute
Last Act: 01/25/19 SIGNED CHAP.8

Establishes the municipal gun buyback program and municipal gun buyback program fund
Last Act: 07/31/19 SIGNED CHAP.139

Relates to participation in the address confidentiality program
Last Act: 08/01/19 SIGNED CHAP.141

Prohibits race discrimination based on natural hair or hairstyles
Last Act: 07/12/19 SIGNED CHAP.95

Relates to increased protections for protected classes and special protections for employees who have been sexu-
ally harassed
Last Act: 08/12/19 SIGNED CHAP.161

FAMILY COURT ACT (RESULTS COUNT = 3)

A6593

S6475

S6560

Extends the effectiveness of certain provisions of chapter 329 of the laws of 2009, relating to removing special pow-
ers granted to the society for the prevention of cruelty to children
Last Act: 08/09/19 signed CHAP.155

Relates to adjustment of juvenile delinquency cases by local departments of probation in the family court
Last Act: 09/13/19 SIGNED CHAP.310

Relates to the establishment and modification of child support orders and increases the annual service fee for child
support services
Last Act: 09/13/19 SIGNED CHAP.313
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INSURANCE LAW (RESULTS COUNT = 7)

A7080A Relates to motor vehicle key and key fob replacement contracts
Last Act: 09/06/19 signed CHAP.247

Relates to the issuance of broad form coverage by the joint underwriting association

S642 | Last Act: 07/03/19 SIGNED CHAP70

S659A Enacts the "comprehensive contraception coverage act"
Last Act: 04/12/19 SIGNED CHAP.25

51196 Relates to artificially deflating or otherwise lowering cost data used for adjusted claims
Last Act: 08/29/19 SIGNED CHAP.197

$2039 Relates to registration fees and continuing education requirements for license renewal

Last Act: 08/29/19 SIGNED CHAP.200

Enacts "Shannon's Law"
S3852A | ot Act: 08/02/19 SIGNED CHAP143

$4356 Relates to mental health and substance use disorder parity reporting; repeals provisions in relation thereto
Last Act: 08/29/19 SIGNED CHAP.207

PENAL LAW (RESULTS COUNT = 16)

Relates to access to foreign state records concerning previous or present mental illness of applicants for firearms
A1213 license
Last Act: 09/03/19 signed CHAP.242

A3974 Relates to sentencing and resentencing in domestic violence cases
Last Act: 05/14/19 signed CHAP.31

A3985 Creates the crime of staging a motor vehicle accident
Last Act: 08/08/19 signed CHAP151

Removes references of gravity knives as a dangerous weapon from certain provisions of the penal law relating to
A5944 firearms and other dangerous weapons
Last Act: 05/30/19 signed CHAP.34 05/30/19 approval memo.2

Establishes the crime of unlawful dissemination or publication of an intimate image

ABFBI [ Jct Act: 07/28/19 signed CHAP109

A7752 Relates to the transport of pistols or revolvers by licensees
Last Act: 07/16/19 signed CHAP.104

AB174 Relates to storage of firearms
Last Act: 07/30/19 signed CHAP133

S101A Limits educational institutions ability to authorize the possession of a weapon on school grounds
Last Act: 07/31/19 SIGNED CHAP138

S1414A Establishes certain crimes relating to the criminal possession or manufacture of an undetectable firearm, rifle, or shotgun
Last Act: 07/30/19 SIGNED CHAP134

52374 Establishes an extension of time of up to thirty calendar days for national instant background checks
Last Act: 07/29/19 SIGNED CHAP.129

$2448 Prohibits the possession, manufacture, transport and disposition of rapid-fire modification devices

Last Act: 07/29/19 SIGNED CHAP130

S2450A Relates to requirements for the safe storage of rifles, shotguns and firearms; repeals sections of law related thereto
Last Act: 07/30/19 SIGNED CHAP135

54202 Prohibits the manufacture, transport, shipment or possession of an undetectable knife
Last Act: 08/06/19 SIGNED CHAP.146

S6160 Relates to local and state law enforcement's access to records of applications for licenses of firearms
Last Act: 09/03/19 SIGNED CHAP.244

$6573 Relates to affirmative defenses for certain homicide offenses
Last Act: 06/30/19 SIGNED CHAP.45

S6579A Relates to vacating records for certain proceedings and modifies the definition of smoking
Last Act: 07/29/19 SIGNED CHAP.131

REAL PROPERTY ACTIONS AND PROCEEDINGS LAW (RESULTS COUNT = 1)

54182 Relates to inspecting, securing and maintaining vacant and abandoned residential real property
Last Act: 08/14/19 SIGNED CHAP.168
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TO ADVERTISE WITH NYSBA,

Lawyer to Lawyer Referral

STOCKBROKER FRAUD,
SECURITIES ARBITRATION &
LITIGATION

Law Office of Christopher J. Gray, PC.
360 Lexington Avenue, 14th Floor
New York, New York 10017

Phone: (212) 838-3221

Fax: (212) 937-3139

Email: newcases@investorlawyers.net
www.investorlawyers.net

Attorneys — refer stockbroker fraud

or other securities and commodities
matters to a law firm with a history of
obtaining significant recoveries for inves-
tors. Christopher J. Gray, PC. has sub-
stantial experience representing investors
in arbitration proceedings before the
Financial Industry Regulatory Authority
and the National Futures Association
and in litigation in the state and federal
courts. Cases accepted on contingent
fee basis where appropriate. Referral fees
paid, consistent with applicable ethics
rules. Call or email Christopher J. Gray
to arrange a confidential, no-obligation
consultation.

MEDICAL EXPERT IN
THORACIC AND VASCULAR
SURGERY, NON-INVASIVE
VASCULAR TESTING AND
WOUND CARE

I have practiced thoracic and vascular
surgery since 1991. I maintain an active
practice and am Medical Director of
Champlain Valley Physicians Hospital
Wound Center. I am certified by the
American Board of Thoracic Surgery
and am a Registered Physician in Vascu-
lar Interpretation.

I review for the New York State Office
of Professional Medical Conduct and
have had over ten years of experience in
record review, determinations of stan-
dard of care, deposition and testimony
in medical malpractice cases.

Craig A. Nachbauer, M.D.

North Country Thoracic and Vascular,
PC

12 Healey Avenue

Plattsburgh, NY 12901

Phone: (518) 314-1520

Fax: (518) 314-1178

CONTACT:

MCI USA

Attn: Holly Klarman, Account Executive

307 International Circle, Suite 190
Hunt Valley, Maryland 21030
holly.klarman@mci-group.com

410.584.1960

FLORIDA ATTORNEY | TITLE
COMPANY

Over 35 years experience in Real Estate,
Title Insurance, Probate, Guardianship,
Estate Planning, Business Transactions,
and Community Association Law.

STRALEY | OTTO & ACTION
TITLE COMPANY are dedicated to
providing superior service and quick
turnaround time for Legal and Title
Work. For Co-Counsel or Referral
contact: 954-962-7367; SStraley@

straleyotto.com
PERSONAL INJURY FIRM

Personal Injury firm with offices in
Manbhattan and Long Island is seeking to
expand by acquiring a similar practice;
possibly from an attorney/firm looking
to retire. Please call Laura @ (917) 446-
6320.

and sign up to be a volunteer today!
Questions?

Tom Richards, Director, Pro Bono Services, NYSBA

trichards@nysba.org




LAW PRACTICE

MANAGEMENT

Is Your Networking Stale?

By Carol Schiro Greenwald

Many successful networkers get into networking
ruts without even realizing it. They do what
they've always done, but don’t feel the time spent was
valuable. Their networking group meetings seem flat.
They attend to catch up with friends. The strategic rea-
sons they joined the group and the opportunity to pursue
goal-related ideas seem less relevant. Their strategic net-
working has gone stale.

What has changed? When networking goes stale, where
does the problem lie? How is the health and vitality of
a group dependent on the behavior of group members?
This article discusses this interdependency and the role
of group members in setting the character of the groups
they belong to.

Carol Schiro Greenwald, Ph.D.

is a marketing and management strategist,
trainer and coach. She works with profes-
sionals and professional service firms to
structure and implement growth programs
that are targeted, strategic and practical. Her
book, Strategic Networking for Introverts,
Extroverts and Everyone in Between (American
Bar Association, Law Practice Division, January
2019) explains how to strengthen he effectiveness of
professionals’ networking activities.

KEEP THE "STRATEGIC" IN NETWORKING

Effective, efficient networking begins with your goals.
The places you go to network, the people you choose
to network with and the issues you discuss with them
should all be related to your objectives. The general pur-
pose of networking is to create trust-based relationships
through shared encounters and activities. Business net-
working adds the word “strategic” to signify a focus on
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identifying and pursuing specific relationships that will
introduce you to new ideas and people who want your
services and can help you move forward.

Networking is an important strategy for attorneys and
other professionals because we humans are basically just
another category of animal. Since Neanderthal days,
humans have survived by participating in collaborative,
team efforts. Then and now, before adding someone
to our team, we want to assess the person in the flesh,
evaluate their behavior and decide if they would be a
trustworthy addition to our world.

Networking creates friendships. Strategic networking
activities build reputations and lead to business. It takes
time that might be spent on other pursuits. To use net-
working time efficiently, the best networkers keep the
strategic element of their networking front and center.
Instead of relying on random acts of lunch, they focus
on specific networking activities designed to move them
toward their goals.

HOW CAN YOU IMPLEMENT "STRATEGIC"?

Good networkers begin with a set of well researched
goals. They identify a target niche and try to define it
as narrowly as possible in order to keep the required
research to a manageable size.

For example, Joe is an intellectual property attorney who
focuses on pharmaceutical companies’ products. Within
pharmaceuticals, his real sweet spot is cancer drugs. By
narrowing his focus to this one set of drugs, he limits
the number of possible product lines and companies
he needs to be familiar with. He also limits the number
of trade and professional associations relevant to these
clients.

To focus his in-person networking, he joins two of his
clients’ primary associations as well as his own bar asso-
ciation, the IP bar association and his state’s bar. He is
also a member of two local networking groups whose
members offer complementary resources and potential
opportunities for referrals and work.

All the specific initiatives and activities Joe undertakes
are designed to educate these varied audiences about the
benefits of using his knowledge and experience to mini-
mize their problems or maximize their opportunities. He
has been a speaker on the target’s business associations’
panels, a contributor to an industry blog and podcast
series, author of white papers distributed through his
firm’s website and a go-to lawyer when journalists are
writing about these drugs.

After about two years of successful networking in these
venues, Joe’s leads, referrals and branding opportuni-
ties decrease. Joe reviews his goals and his networking
strategy. They still seem appropriate. What he doesn’t
see is that he has stopped doing the preparatory work
before meetings, following up rigorously, and initiating

business-related conversations. He is coasting, welcom-
ing friendships, and not working the room with his busi-
ness goals in mind.

Joe doesn’t see the relationship between his behavior and
the relevance of his group. Joe is not alone. Groups take
on the personality of the members. When too many
members decide to coast along and heed the siren call of
friendship the nature of the group reflects this change.

MEMBERS SET THE PERSONALITY AND
PURPOSE OF THE GROUPS THEY BELONG TO

There is a symbiotic relationship between a group mem-
ber’s focus of attention and a group’s dynamic. Often,
when networking initiatives and groups fail it is because
the collaboration sizzle fades away. A friendship focus can
smother business exchanges, because the former requires
only that you show up, while the latter takes time to
think about and prepare for.

When too many people attach more value to group
friendships than to group business development, business
networking groups lose vitality. Of course, the emphasis
on friendship versus work is not usually an either/or: it
is a continuum.

When members notice a slide toward fun rather than
purpose, they can reverse it. Members create groups that
mirror their own intentions. It is members’ enthusiasm,
energy and drive that create group dynamism.

Members need to take responsibility for the health of
their networking groups. The best networkers know it is
better to give than to receive because what goes around,
comes around. The magic networking phrase, “How can
I help you?” generates inter-connections that fuel suc-
cessful groups.

Once networkers understand their responsibility, they
need to secure their groups’ vitality by refocusing on their
business reasons for joining the group. These fall into
two main categories: individuals’ pre-meeting prepara-
tions and their enthusiastic participation at group events.

PRE-MEETING PREPARATIONS

You can just go to a meeting or plan to go to a meeting.
Planning begins with consideration of the value of an
activity in the context of your goals. Why do you want to
attend a meeting? To learn about a new topic? To listen to
the speaker? To meet interesting people in the audience?

Going to meetings is time intensive even if you don'
prepare for it. You have to spend time to get to the loca-
tion, then one to three hours for the activity, and more
time to get back to your office. If you do prepare for
the meeting that could add another hour as could time
spent doing follow-up. So, there needs to be an affirmative
answer to the question: How does this activity move me
toward my goals?
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After you decide to go, the proactive networker will
research the group (if it is not one of his regular ones),
the speakers, the attendees, and the topic. To research the
speakers and attendees:

e Look at their LinkedIn and/or firm profiles in
order to see if you want to make an effort to
spend time with them during the event. Take
note of the connections between them and your
rationale for going to the activity.

e Many groups list the attendees on their website.
Review the list looking for friends, acquaintanc-
es and people you would like to get to know.

e Once you identify people you want to connect
with, send them an email asking to meet with
them. If the person is a stranger, you may want
to add why you want to meet them, what com-
monalities you share.

e If you know people in the group, you may also
connect ahead of time with one or two to be
sure to connect, sit next to them, etc. By reach-
ing out ahead of time, you give more weight and
value to your initiative.

In terms of the subject matter to be discussed, consider
how it is relevant to your work. Google current articles on
the topic. Reading ahead gives you an advantage in terms
of subject matter discussions at the meeting. Since people
tend to equate the networking behavior, they encounter
with work behavior should they hire you, a bit of time
spent brushing up on issues to be discussed burnishes
your reputation as a diligent, prepared, knowledgeable
professional.

Then take preparation one step further by creating a “con-
versation agenda.” This has three parts:

1. Think of two or three questions you would like
to ask apropos of the topic and/or related to
those you have connected with ahead of time.
Write down two or three questions to raise in
conversations. By planning these ahead of time,
you are likely to ask more penetrating questions.

2. Prepare two or three subject matter topics that
you would like to discuss. Run through pos-
sible conversations in your mind so that once at
the meeting you know that you have a conver-
sation starter.

3. Finally, tying back to the reason you decided
to spend time to attend the activity, determine
how you will define and measure success.

through a room by giving them a reason to have more
in-depth conversations with preselected attendees.

AT THE MEETING

Energy comes from the attention people pay to meet-
ing discussions and conversations and the caliber of the
conversation. The responsible networker can add value
in several ways:

e When you go around the table and everyone
says who they are and what they do, listen close-
ly and think about how what you know, who
you know or what you do can help them meet
their goals.

e  Ask interesting questions.

e  When talking with people at the meeting ask
“How can I help you?” or “Where does your
best business come from?” or “Who would you
like to meet?” As you think about your resources
that can help someone else, you will be dispersing
the cooperative energy that charges a meeting.

e  When your turn comes to introduce yourself try
to make your comments strategic. Offer a short
story that illustrates the benefits of what you do,
who your clients are and what crisis led them to
you. This will tie others’ perceptions of you to
the kind of work illustrated in the story, and will
suggest the kind of situation you are looking for.

Often you will want to make plans to continue a discus-
sion or get to know someone better in a separate meeting.

e Make sure to plan one or two future meetings
with individuals you talk to. Instead of the com-
mon one-on-one get-together, suggest a triad
where adding a third person you both want to
know better can lead to interesting opportunities.

e  Or suggest that you each review the other’s
LinkedIn list and select someone you would like
to meet. Then you both bring the identified per-
son to your meeting. Conversations can be live-
ly, personal and very targeted because you each
know two of the people at the table well enough
to highlight the possible connections.

e If someone you had hoped to see did not attend
the meeting, you can contact the person and
offer to catch them up on the meeting.

Initiatives between group meetings are so important to
a group’s vitality that most groups have a section of the

meeting called “thank yous and leads wanted” where
people share whom they met with and who they want to
meet. When there are many thank you’s and lead requests
it emphasizes the purpose of the group and the energy in
the room rises like a hot air balloon.

Preparing the agenda often makes it easier for introverts
to attend events because the preparation gives them a
sense of safety: questions to ask, information to share.
Extroverts find that preparation keeps them from flitting
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FOLLOW-UP

Follow-up is important for the success of both the indi-
vidual networker and the group. First, in terms of the
individual, you should add notes to your contacts system
as soon as possible after you return to the office because
the further the notetaking is from the event, the harder it
is to remember details. And details are critical.

For example, if you learned of an important personal
event in someone’s life you will want to note it so you
can send an appropriate message at the proper time. If
you heard of a work-related opportunity you want to
write down all the details to help you be precise when
you follow up.

You also may want to note idiosyncratic points, such as
what someone wore or ate or is reading. All the details
over time coalesce into a multifaceted picture of the
person.

As you go about networking in other venues, you should
keep in mind the resources people have requested. Think
of group members as resources for people they don'

know yet. By keeping group members top of mind you
are adding to the group’s strength.

You can also further you own strategy and build up your
groups by bringing guests to meetings. Bringing a guest
can help the person and also the group. Guests add new
topics, insights and ideas to group discussions.

SUMMARY

The strength of your networking is affected by the venues
in which you network. This is especially true if you have
joined a group as part of a strategic networking plan
focused on your goals. Members need to be cognizant of
the need to resist the siren-like call of friendly fun and
continue to be strategic about business-focused network-
ing. It is the responsibility of networkers who join groups
as part of their strategic plan to stay engaged, attend
to their networking preparation and follow-up details,
and continually work to create meaningful relationships
within the group.
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ATTORNEY PROFESSIONALISM FORUM

The Attorney Professionalism Committee invites our readers to send in
comments or alternate views to the responses printed below, as well as additional hypothetical fact patterns
or scenarios to be considered for future columns. Send your comments or questions to: NYSBA, One Elk
Street, Albany, NY 12207, Attn: Attorney Professionalism Forum, or by email to journal@nysba.org.

This column is made possible through the efforts of the NYSBA’s Committee on Attorney Professionalism.
Fact patterns, names, characters and locations presented in this column are fictitious, and any resemblance
to actual events or to actual persons, living or dead, is entirely coincidental. These columns are intended to
stimulate thought and discussion on the subject of attorney professionalism. The views expressed are those of
the authors, and not those of the Attorney Professionalism Committee or the NYSBA. They are not official
opinions on ethical or professional matters, nor should they be cited as such.

DEAR FORUM:

In order to attract new clients in the cryptocurrency
space, I raised the prospect of accepting cryptocurrency
as payment for legal fees with our firm’s management
committee. I think that offering clients a cryptocurrency
payment option will make us more attractive to some cli-
ents that are participating in the growing cryptocurrency
marketplace and help present ourselves as a technologi-
cally savvy and knowledgeable law firm.

If our firm decides to accept cryptocurrency as payment
for legal fees, are there any ethical issues we should be
aware of before proceeding? Are there any prohibitions
on a firm accepting cryptocurrency payments? Is the
payment of cryptocurrency by a client to a law firm for
legal services already rendered the equivalent of a wire
payment? Are there any specific requirements for holding
the client’s cryptocurrency in our law firm trust accounts?
At some point, could we require a client to pay with
cryptocurrency? Are there any other issues concerning
cryptocurrency payments that we should consider?

Sincerely,

Al T. Coyne
DEAR AL T. COYNE:

As its popularity continues to grow, an increasing number
of law firms have begun to consider accepting cryptocur-
rency, and particularly bitcoin, as payment for legal fees.
Cryptocurrencies are digital assets that are designed to be
used, like any currency, as a medium of exchange to pur-
chase goods and services. Unlike traditional government
currency, however, cryptocurrencies are not regulated by
a central banking system, but instead typically rely on a
public ledger that permanently records each and every
transaction. As a result, many regard the cryptocurrencies
as providing an innovative alternative to traditional cur-
rency, and accepting cryptocurrency as legal fees may be
an effective way for practitioners and law firms to signal
their modernization and technological prowess.

i
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However, it is important to note at the outset that not
all cryptocurrencies are created equal. While bitcoin has
emerged as the most successful and widely used cryp-
tocurrency, the popularity of this new technology has
resulted in the release of hundreds of different others, the
vast majority of which are poorly understood and highly
illiquid and risky. Therefore, in keeping with most com-
mentators and ethics opinions in this area of the law, this
article will primarily focus on ethical concerns relating
to bitcoin.

Formal Opinion 2019-5 of the New York City Bar
Association Committee (NYCBA) on Professional and
Judicial Ethics (the “Committee”) tells us that law firms
are not prohibited from accepting bitcoin as payment for
legal services. See id. (“where the client is simply given the
option of paying in cryptocurrency . . . the fee arrange-
ment is, in our view, an ordinary one”); accord Neb.
Advis. Op. No. 17-03, Sept. 11, 2017 (“[TThere is no per
se rule prohibiting payment of earned legal fees with con-
vertible virtual currency since it is a form of property.”)
Specifically, the Committee has opined that so long as
payment by bitcoin is optional to the client, the trans-
action is “an ordinary one” that is not subject to New
York Rule of Professional Conduct 1.8(a), which governs
“business transactions” between attorneys and clients
and subjects them to higher scrutiny. The Committee
reasoned that where payment by bitcoin is optional, “the
lawyer is simply agreeing as a convenience to accept a
different method of payment but the client is not lim-
ited to paying in cryptocurrency if it is not beneficial to
do so. The lawyer and the client do not have to resolve
terms as to which they may have different interests.” /2.
Under this scenario, a client’s payment by bitcoin for
legal services already rendered is arguably no different,
ethically speaking, than a foreign client paying their
legal bill in foreign currency, or as your question cor-
rectly presumes, a wire transfer. See Ronald D. Rotunda,
Bitcoin and the Legal Ethics of Lawyers, Verdict, Legal
Analysis and Commentary from Justia, November 6,
2017 (hereinafter “Rotunda, Bitcoin and the Legal Eth-
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ics of Lawyers”) (“Why treat bitcoin so differently from
other forms of payment? For example, there is no ethics
issue if you drafted a simple contract for a foreign visitor
and she offered to pay €500 instead of $590 in cash. You
can accept the Euros or not. There is always the issue [of]
whether the fee is reasonable, but that is not a function
of the manner of payment.”)

Lawyers who accept bitcoin and other cryptocurrencies
for legal fees must also take into account several ethical
and other issues. For example, under Rule 1.5 of the New
York Rules of Professional Conduct (RPC), an attorney
may not charge a client an excessive or illegal fee. RPC
1.5. While this rule applies to all forms of payment,
unique considerations arise with cryptocurrency, which
has historically experienced “extraordinary price fluc-
tuations.” Kevin LaCroix, Why Law Firms Should Never
Accept Their Fees in Cryptocurrency, The D&O Diary,
June 11, 2018 (hereinafter “Lacroix, The D&O Diary”).
By way of example, in August 2017, the cost of one bit-
coin was approximately $4,764. One year later in August
2018, that price increased to around $7,013.97, and
even further to around $9,487.96 in August 2019. Bit-
coin Price Index from August 2017 to August 2019 (in
U.S. dollars), Statista (last visited Sept. 11, 2019). Given
these significant price fluctuations, “an arrangement for
payment in bitcoin for attorney services could mean that
the client pays $200 an hour in one month and $500 an
hour the next month, which the client could very easily
allege as unconscionable. Conversely, if the market value
of the digital currency used as a payment quickly fell, the
attorney would be underpaid for services.” Neb. Advis.
Op. No. 17-03, Sept. 11, 2017. To help address this risk
and ensure compliance with the RPC, attorneys who
accept bitcoin as payment should do so while continuing
to measure their fees in U.S. dollars. See id.; RPC 1.5.

With respect to your question about holding a clients
bitcoin in your law firm’s trust account, New York ethics
opinions provide little guidance. See NYCBA Comm.
on Prof’l and Jud. Ethics, Op. 2019-5 (2019) (declin-
ing to address “whether, and how, a lawyer may properly
hold cryptocurrency in trust”). Nevertheless, the RPC
and relevant commentary provide some insight. First,
strictly speaking, an attorney cannot presently hold bit-
coin, or any cryptocurrency, in a law firm trust account
in accordance with his or her ethical obligations. RPC
1.15 requires such accounts to be held at regulated bank-
ing institutions that provide dishonored check reports,
such as national and state banks and credit unions.
However, these banks currently do not store cryptocur-
rencies, which is considered more akin to property by
both federal regulators and the Committee. See Devika
Kewalramani & Daniel P. Langley, Two Sides of the Same
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Coin: Bitcoin and Ethics, New York Law Journal, July
24, 2018 (hereinafter “Kewalramani, Two Sides of the
Same Coin”) (“The Internal Revenue Service categorizes
virtual currency as ‘property’ for federal tax purposes,
while the Securities and Exchange Commission charac-
terizes some cryptocurrencies as securities and others as
not.”); NYCBA Comm. on Prof’l and Jud. Ethics, Op.
2019-5 (2019) (“In light of [its] complexities, crypto-
currency (despite its name) is presently treated more
likely property than currency.”). Ethics committees and
practitioners from other jurisdictions have noted similar
restrictions. See Neb. Advis. Op. No. 17-03, Sept. 11,
2017 (opining that “unless converted to U.S. dollars,
bitcoins cannot be deposited in a client trust account”);
Herrick K. Lidstone, Jr. & Erik K. Schuessler, Accepting
Cryptocurrency as Payment for Legal Fees, Ethical and
Practical Considerations, Colorado Lawyer, May 2019
(noting that cryptocurrency “cannot be deposited” into
client trust accounts in accordance with Colorado Rules
of Professional Conduct because “cryptocurrency is con-
sidered property, not currency”).

Nevertheless, given that bitcoin and other cryptocur-
rencies are treated as property, New York attorneys are
“presumably allowed under the rules to store cryptocur-
rency in trust,” as RPC 1.15 “permits an attorney to
hold a client’s property in trust as a fiduciary, provided
it is not misappropriated or commingled.” Kewalramani,
Two Sides of the Same Coin; see also Roy Simon, Simon’s
New York Rules of Professional Conduct Annotated, at 158
(2019 ed.) (opining that a lawyer may hold a client’s bit-
coin in trust); accord Neb. Advis. Op. No. 17-03, Sept.
11, 2017 (“It is permissible to hold bitcoins and other
digital currencies in escrow or trust for clients or third
parties pursuant to [the Nebraska Code of Professional
Conduct.]”). Nevertheless, attorneys should be mindful
of the licensing requirements for holding bitcoin in trust
on behalf of another. Specifically, 23 N.Y.C.R.R. § 200
(2015) requires that “a person or entity storing, hold-
ing, or maintain custody or control of Virtual Currency
on behalf of others to obtain a Bitlicense,” imposing, in
turn, “additional scrutiny involving reporting duty, tech-
nology controls, record-keeping requirements.” Kewal-
ramani, Two Sides of the Same Coin. While no license
is needed for attorneys that merely accept bitcoin as
payment for prior legal services, for many practitioners,
these additional requirements may tip the scales against
holding a client’s bitcoin in trust. See 23 N.Y.C.R.R. §
200(c)(2) (2015) (exempting “merchants and consumers
that utilize Virtual Currency solely for the purchase or
sale of goods or services” from licensing requirement).

More importantly however, while it may be possible and
even permissible to hold a client’s bitcoin in trust, doing
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so is probably not advisable at this time. As some practi-
tioners have noted, the above-mentioned historic volatil-
ity in the value of cryptocurrency simply makes it a bad
fit with the concept of law firm trust accounts:

[Olne issue is that cryptocurrency appreciates in
value over time, unlike cash, so lawyers who accept
it from clients may decide they don’t want to spend
or liquidate.

This is not a problem if a lawyer accepts it as pay-
ment for a bill. In that case, the firm can do what it
wants with it. But if cryptocurrency is accepted as a
retainer, which is money that’s placed into a trust and
is client money until earned by the lawyer, the situa-
tion gets trickier. “Cryptocurrency does not fit with
the model for trust funds—Ilawyers should not accept
cryptocurrency as trust money,” [Matthew] Roskoski,
[general counsel of Latham and Watkins] said.

Melissa Heelan Stanzione, Client Cryptocurrency Pay-
ments May Pose Ethical Risks for Lawyers, Bloomberg

Law, March 11, 2019 (hereinafter “Stanzione, Client
Cryptocurrency Payments”).

There are, however, some commentators who believe that
these concerns are overblown. Professor Roy Simon has
observed that “New York lawyers are not required to
deposit fees into a trust account unless they have spe-
cifically agreed with their clients that they will do so,”
and that the risk of fluctuating valuations might be less
unique than some think. Simon, Simon’s New York Rules
of Professional Conduct Annotated, at 158 (noting that a
lawyer who holds bitcoin in trust “is not responsible for
[its] appreciation or depreciation . . . any more than a
lawyer is responsible for fluctuation in the price of an
antique painting or gold jewelry”); see also Rotunda,
Bitcoin and the Legal Ethics of Lawyers (“It’s a business
decision, not a question of legal ethics, if the informed
client and the lawyer agree to shift the risk of volatility to
the lawyer.”). Regardless of the risk that an attorney may
assign to holding a client’s bitcoin in trust, “a prudent
lawyer will explain the risks to the client and will not
hold the Bitcoin in a trust account in cryptocurrency
form if the client is unwilling to accept the risks of price
volatility.” Simon, Simon’s New York Rules of Professional
Conduct Annotated, at 158.

In addition, attorneys also should consider whether hold-
ing a client’s bitcoin in trust is subject to RPC 1.8(a),
which addresses business transactions between attorneys
and clients and, where applicable, requires that the
transaction be fair and reasonable, with material terms
explained to the client in a manner that can be reasonably
understood, and written advisement to the client regard-
ing the desirability of secking independent legal advice in
connection with the transaction. RPC 1.8(a); see NYCBA
Comm. on Prof’l and Jud. Ethics, Op. 2019-5 (2019) (to
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determine whether a transaction is subject to RPC 1.8(a),
the attorney should consider whether the transaction is a
business transaction over and above the ordinary payment
of legal services, whether the lawyer and client have dif-
ferent interests in the transaction, and whether the client
expects the lawyer to exercise professional judgment on
the client’s behalf in the transaction).

Given the multitude of ethical and practical concerns
that arise with holding a client’s bitcoin in trust, the most
prudent course of action is to obtain the client’s consent
to immediately convert the bitcoin so that it can be held

in U.S. dollars.

With respect to your question of whether your law firm
could require a client to pay their legal bill with bitcoin,
the short answer is yes, but doing so carries additional
ethical obligations under the RPC. Specifically, the
Committee has opined that where a law firm requires a
client to pay in bitcoin, the fee arrangement does become
subject to RPC 1.8(a). NYCBA Comm. on Prof’l and
Jud. Ethics, Op. 2019-5 (2019); RPC 1.8(a). According
to the Committee, this heightened scrutiny is appro-
priate because bitcoin and other cryptocurrencies are
“presently treated more like a property than currency,”
which in turn raises various complexities “that the lawyer
and client would be required to negotiate including the
type of cryptocurrency being used, the rate of exchange,
and who will bear responsibility for any processing
fees.” NYCBA Comm. on Prof’l and Jud. Ethics, Op.
2019-5 (2019). The Committee opined that as a result of
these complexities, the transaction becomes more akin to
a business transaction than the ordinary payment of legal
fees. Id. It also stressed the increased risk of diverging
interests under the circumstances, since an attorney that
requires payment by bitcoin might have an incentive “to
delay or speed up the representation” depending on its
fluctuating market value. /d.

As noted above, transactions within the strictures of RPC
1.8(a) must be “fair and reasonable,” and the attorney is
required to provide written disclosures to the client that
describe the material terms of the transaction in a man-
ner than can be reasonably understood and advise as to
the desirability of seeking independent legal counsel for
the transaction. See Stanzione, Client Cryptocurrency
Payments (“1.8(a) is scary because [the] deal has to be
‘reasonable’ and ‘fair’. . . . How should the lawyer judge
a reasonable value for cryptocurrency? The lawyer should
recite in the agreement what the fairness considerations
are like the risks of depreciations, for instance.”); Lacroix,
The D&O Diary (“Merely pinpointing the appropriate
price for a cryptocurrency is challenging . . . Mark-up’s
and manipulations can thrive.”).
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These RPC 1.8(a) considerations are diminished, by
comparison, where payment by bitcoin is merely option-
al. NYCBA Comm. on Prof’l and Jud. Ethics, Op. 2019-
5 (2019) (“Where the client is simply given the option
of paying in cryptocurrency . . . . the fee agreement is,
in our view, an ordinary one where the lawyer is simply
agreeing as a convenience to accept a different method of
payment but the client is not limited to paying in cryp-
tocurrency if it is not beneficial to do so. The lawyer and
the client do not have to resolve terms as to which they
may have differing interests.”).

Finally, law firms considering whether to accept bit-
coin also should carefully research the tax implications
associated with bitcoin transactions, not to mention the
technological and recordkeeping infrastructure that each
transaction demands. Lacroix, The D&O Diary (“It’s not
as if a law firm’s controller can stroll across the street and
convert cryptocurrency to U.S. dollars, record the data
in a firm’s accounting software, and be back in time for a
partnership meeting . . . [TThe law firm must identify a
reliable and trustworthy financial institution to safeguard
the cryptocurrency (some sort of digital wallet) and con-
vert the cryptocurrency upon demand.”).

As you can see, regulators and ethics committees have
not yet fully addressed all of the implications of accepting
bitcoin as a form of payment for legal fees. Just like many
other cutting-edge issues that we as lawyers face every
day, in the end it is up to us as professionals to carefully
examine the ethical, regulatory, practical, and other risks
associated with this new technology in order to ensure
full compliance with our obligations.

Sincerely,

The Forum by

Vincent J. Syracuse, Esq.
(syracuse @thsh.com);
Maryann C. Stallone, Esq.
(stallone@thsh.com);

Carl F. Regelmann, Esq
(regelmann @thsh.com);
Maxwell W. Palmer, Esq
(palmer @thsh.com)
Tannenbaum Helpern Syracuse & Hirschtritt LLP
Dana V. Syracuse, Esq.
(DSyracuse @perkinscoie.com)
Perkins Coie LLP

QUESTION FOR THE NEXT ATTORNEY
PROFESSIONALISM FORUM:

DEAR FORUM:

My firm is advising a client on a large and sensitive com-
mercial transaction. Early one day, at an hour when few
people are in the office, I overheard a loudspeaker-phone
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conversation between Portier (the partner in our firm
who is leading this assignment) and Neuergedanke (a
well-known personality in the finance field), who had
called Portier. Neuergedanke was excitedly describing
the outlines of a significant additional idea that he has to
enhance the value of the transaction for our client. Porti-
er cut Neuergedanke off and told him to get lost and not
to get anywhere near the transaction, the parties or their
advisers. I was surprised because Neuergedanke’s innova-
tions are known generally to have real value. Then, later
that day, I heard Portier casually mention to another of
our own lawyers in the firm’s cafeteria that he needed to
sit down with him to try to reverse-engineer something.

It bothers me that we may not be serving the client’s
interests as well as we should, and it bothers me that
Portier may be taking advantage of Neuergedanke if the
reverse-engineering is designed to steal the idea. What
duties do I have to the client and to my firm, both as
things stand now and if I am asked later to work on this
transaction? If I should be speaking up, how do I handle
the matter of just how I heard about all this?

Sincerely,
Les Ismore

UPDATE TO AUGUST 2019 FORUM ON
VIRTUAL OFFICES

In our August 2019 Forum on “virtual law offices”
(VLO), we advised that “[w]e should all be on the look-
out for the inevitable changes that we expect will occur as
this area of the law continues to evolve” (Vincent J. Syra-
cuse, Carl E. Regelmann & Alexandra Kamenetsky Shea,
Attorney Professionalism Forum, N.Y. St. B.J., August
2019, Vol. 91, No. 6). We weren’t kidding! Within days
of that Forum going to press, the Appellate Division
First Department reversed a decision we discussed and
held that membership in the NYCBAs VLO program
may satisfy the physical presence requirement for a law
office under Judiciary Law § 470, but only if the attor-
ney takes advantage of the program’s services. Marina
Dist. Dev. Co., LLC v. Toledano, 174 A.D.3d 431, 432
(Ist Dept 2019). The First Department held that the
attorney in that case, however, did not sufficiently use the
VLO program’s services to meet the Judiciary Law § 470
requirement because there was no evidence that he used
the physical New York office space and his letterhead
directed replies to his Philadelphia office. /4. As always,
stay tuned . . .
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THE LEGAL WRITER

Thoughts on Legal
Writing from the
Greatest of Them
All: Benjamin N.
Cardozo

“The masters are content to say, “The elect will understand,
there is no need to write for others.”!

Benjamin Nathan Cardozo, an Associate Justice of the
United States Supreme Court who before that was the

New York State’s Chief Judge, is known for his legal
essays, writing style, and influence on the American legal

Gerald Lebovits system.? He was born in 1870 in New York City.3 At
(GLebovits@aol.com), an act- age 15, he attended Columbia College and then Colum-
ﬁiﬂsﬁﬁ ::ﬁ'elf:;’;’]‘;:fai“ bia Law School, from which he never graduated.* He
Columbsia, Fordham, and NYU was admitted to the New York bar after working at his
ii“’"t;Ch‘l’:l; Fl°f l;‘e{tfe(;w;:’ brother’s law firm.> Cardozo was appointed to Supreme
School ofL::v;, hi‘:’,-“d;:iraj o Court in 1932 to succeed Oliver Wendell Holmes, Jr.¢6
intern. He served until his death in 1938.7
Cardozo is remembered for writing judicial opinions that
redefined the law, such as MacPherson v. Buick Motor
Company’ and Palsgraf v. Long Island Railroad Company.”
Due to his lasting impact on American common law, his
opinions are still cited frequently.!? The brilliance of his
works has led to the phrase “He’s no Cardozo” to refer to
individuals of lesser ability.!!
Yet commentaries on Cardozo’s writings are mixed.!?
Seventh Circuit Judge Richard A. Posner extolled Cardo-
zo as one of the greatest American judges.! But Yale Law
Professor Leon S. Lipson famously compared Cardozo’s
opinion writing to a “thaumatrope,” a device that creates
an optical illusion.!* An anonymous essayist later identi-
fied as Second Circuit Judge Jerome N. Frank!> wrote
that Cardozo emphasized the judicial virtue of clarity but
found Cardozo’s own writing confounding.!¢ In Frank’s
—
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scathing commentary, he distinguished Cardozo’s schol-
arly ability from Cardozo’s fascination with writing like
old English judges.!” But New York Chief Judge Judith S.
Kaye admiringly wrote that Cardozo’s writings displayed
his “gift to articulate” the law persuasively, “in words that
fix the principle forever.”18

Cardozo’s 1925 Yale Review article, Law and Literature,
explores judicial-opinion writing; it might more accu-
rately have been titled How to Write a Judicial Opinion."
Cardozo wrote the article to instruct judges on writing
opinions, but he devoted two pages to lawyers’ persuasive
writing. The article’s significance led to its simultaneous
re-publication upon Cardozo’s death by Columbia, Har-
vard, and Yale’s law reviews.20

STYLE

“I think, not merely that style is not an evil in the Sabara of
a judicial opinion, but even that it is a positive good, if only
it is the right style.” 2!

Form and substance are inseparable. Cardozo worried
that judges misunderstand the interplay between judicial
style and substance. Form isnt a manner of decorat-
ing substance; it’s the vehicle to convey substance, he
explained. Writings like the tightly worded Code of
Napoleon are stylized by the stringency of their words.

Choose the level of details to make the decision clear.
Cardozo declared that the “sovereign virtue” of liter-
ary style for judicial writing is “clearness.”?? Belaboring
details detracts from clarity. But, he wrote, too many
generalities will lead to omissions. “The picture cannot
be painted if the significant and the insignificant are
given equal prominence.”23

Know that your words will be twisted. Cardozo noted
that judges must permit themselves a margin of error
and avoid the temptation to over-qualify statements to
shield against potential errors. After a lawyer writes a
brief dissecting a judge’s opinion, the judge will see “the
limitations of the power of speech, or, if not those of
speech in general, at all events [their] own.”24 Regardless
of fault, “[o]ne marvels sometimes at the ingenuity with
which texts the most remote are made to serve the ends
of argument or parable.”?> Cardozo told judges to study
old opinions to avoid repeating old mistakes.

Clearness alone will not suffice. To write clearly, Car-
dozo explained, a judge needs “persuasive force,” “sincer-
ity and fire,” “the mnemonic power of alliteration and
antithesis,” or “the terseness and tang of the proverb and
the maxim.”2¢ Clear writing, he argued, benefits from
literary devices to facilitate reading and understanding.

Humor is controversial. Humor can bring the law to
life, making it approachable to the less legally inclined

public.?” Judges may use humor when it’s “inherent in,
relevant to, or complements the subject.”28 But humor
targets litigants who came to the court seeking justice
without giving them a way to respond.?? Additionally,
humor suggests to its targets that they weren’t heard.30
Dean William L. Prosser argued that the bench is no
place for levity; litigants await decisions that affect their
intimate interests.>! Humor is justified only by its suc-
cess, Cardozo stressed. Attempting humor as the frame-
work for writing the opinion is a risky decision. Cardozo
“preach(ed] caution.”32

The architectonics, or the structure of the opinion,
directs the reader. Cardozo instructed judges to begin
opinions with a short issue statement that readers will
confront throughout the opinion. Judges, he advised,
should follow up their issue statements with an outline of
the full, but only the essential, facts. They should avoid
facts that’re merely decorative or coincidental, Cardozo
taught. If the facts are laid out proportionally, the con-
clusion will flow inevitably.

CLASSIFYING JUDICIAL WRITING

“The movement from premise to conclusion is put before the

observer as something more impersonal than the working of
the individual mind.”33

Cardozo discussed six types of judicial writing: “magiste-
rial or imperative”; “laconic or sententious”; “conversa-
tional or homely”; “refined or artificial”’; “demonstrative
or persuasive”; and “tonsorial or agglutinative.”

Cardozo branded magisterial or imperative as the high-
est type of judicial-opinion writing. This style is written
with the calm confidence of authority and is unadorned
with illustration or analogy. Such an opinion descends
straight to the conclusion and skips the intermediate
steps. Cardozo noted that judges don’tt need to justify
their writing when they’re “the mouthpiece of divinity.”34
Cardozo demonstrated this type with quotations from
Chief Justice John J. Marshall, who composed forcible

statements without “blurred edges or uncertain lines.”

For changing areas of the law, this unapologetic writing
style may be ill suited. Cardozo quoted Justice Louis D.
Brandeis as writing that ““[t]he process of inclusion and
exclusion, so often applied in developing a rule, cannot
end with its first enunciation.’”36

Cardozo explained that the laconic (curt) or sententious
(judgmental) type, and the conversational or homely
type, blend into each other at different degrees. The
laconic or sententious is useful when the law becomes
too complex to fit into neat maxims. The conversational
or homely type uses statements that feel so common to
reality that they seem too obvious to reject, Cardozo
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argued. These writing styles often include statements
that make the audience feel included in the deliberation
process. Precise word choice can impress emotional value
on the reader.

For writing that requires “delicate precision,”” Cardozo
felt that the refined or artificial type can be helpful. But
Cardozo warned that using this type cavalierly risks “pre-
ciosity or euphuism,” or an overly affected, elaborate, or
refined piece of writing.

For a well-researched, almost scientific, feel, the demon-
strative or persuasive type uses the illustration, analogy,
history, and precedent that the magisterial or imperative
form rejects.

Cardozo urged judges not to write opinions using a suc-
cession of precedential quotations followed by a short
concluding paragraph to assert that the conclusion is
inevitable from the precedent cited. This is the epitome
of the tonsorial (clipped, conclusory) or agglutinative
(cut-and-paste, glued together) style.

Dissents are often stylistically looser than majority opin-
ions, Cardozo observed. The writer of a majority opinion
fears that attorneys will take dicta out-of-context. Dis-
senters, however, must be given freedom to speak to the
future and say their piece on the matter.

"ARGUMENTS AT THE BAR"

“There is, of course, no formula thar will fit all situations in
appellate courts or elsewhere.”38

Cardozo’s article focuses on judicial-opinion writing, but
it concludes by offering advice on what one shouldn’t do
when arguing in court:

Don’t deconstruct multiple decisions consecutively — it’s
tiring to the audience.

Don't over emphasize the intricacies of the evidence.
Don’t try to re-teach the judges; they’re set in their ways.
Don't let your argument become long-winded.

Don’t take a case to make it great. A case becomes great
by what society makes of it, not from some intrinsic

quality.
And don’t let an adverse judgment get you down: “Many
a gallant argument has met the same unworthy fate,”3

Cardozo philosophized.

The Legal Writer will continue its series on what we
can learn from the great writing teachers — lawyers and
non-lawyers.
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