Beware: The Doctrine of Caveat Emptor Is Alive and Well
in New York
By R. Randy Lee

Courts may be somewhat split on the issue, but the
doctrine of caveat emptor is still very much the guiding law in New York State.This fundamental principle
of real estate law mandates that the buyer beware and
imposes no duty upon a vendor “to disclose any information concerning the property in an arm’s length
real estate transaction.”1 Despite the state Legislature’s
attempt to modify this longstanding principle back in
2002, courts are still taking a hard line on buyers who do
not complete their own due diligence, so be careful.
In 2017, the Appellate Division affirmed dismissal
against the sellers, noting that active concealment was
required to overcome the presumption of caveat emptor
despite some evidence of a property defect.2 The defendant sellers in Gallagher v. Ruzzine had purchased the
property from another couple, who provided them with
an inspection report, noting no evidence of foundation
movement. The new owners subsequently discovered a
crack in the basement wall and repaired it. When they
decided to sell the property to the plaintiff buyers, they
did not include the original inspection report from when
they themselves had purchased the property. The buyers
hired an inspector who concluded that “there were no
concerns with the property,” but after moving in, they
discovered cracks starting to appear, evidence of past
repairs, water leakage in the basement, and fixtures pulling away from the property.3 The new owners filed suit
for fraud, breach of contract, and other claims against
the defendants and the former owners of the property,
but the trial court granted defendants’ motion for summary judgment and dismissed the complaint.
A decade earlier, in Adrien v. Estate of Zurita, a defendant property seller appealed a New York Supreme
Court judge’s denial of summary judgment and won.
The Appellate Division Second Department ruling
confirmed that the doctrine of caveat emptor has been a
perennial principle in New York State.4
The plaintiff in Adrien sued to recover damages
for fraud arising out of his purchase of property in
Warwick, N.Y. He closed on the property aware that a
holdover proceeding had been commenced against the
existing tenants and that the proceeding was not scheduled to be heard until a few days after the closing. He
even signed a post-closing survival agreement acknowledging that the tenants had not yet left and agreed to a
$4,000 holdover escrow to cover the costs of the proceeding. Still, he claimed that the defendant’s attorney
failed to disclose, misrepresented, and concealed facts
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concerning the property, specifically the future outcome
of the holdover proceeding.
Since the plaintiff knew about the tenants and took
steps to address the situation, the Second Department
reversed the denial of summary judgment and held:
Pursuant to the doctrine of caveat emptor,
the plaintiff had a duty to inquire whether
the tenants had a written lease and, if so,
request a copy of the lease or request any
other documents pertaining to the tenancy.
The plaintiff’s claim of justifiable reliance on
alleged misrepresentations of [defendant’s
attorney] regarding the lease and the status
of the tenancy is unsupportable. Thus, we
reject the plaintiff’s claim that [defendant’s
attorney’s] alleged fraudulent misrepresentations rather than his own failure to exercise
due diligence caused him damages when the
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holdover proceeding was determined in favor
of the tenants.5

Caveat Emptor and the Property Condition
Disclosure Statement
In addition to the nature of the ruling in Adrien, it is
important to note that the seller disclosed to the plaintiff
in a Property Condition Disclosure Statement (PCDS)
that somebody other than the seller had a lease to use
the property. This is mandated by the Property Condition Disclosure Act (PCDA),6 a 2002 law in which the
New York State legislature radically altered the caveat
emptor landscape by placing an affirmative duty on the
seller to disclose certain specified property details.
The legislation provides assurances that overt fraud

Active concealment of the nature claimed in Boyle
has always been an exception to caveat emptor and requires disclosure,9 but the PCDA still requires every seller of residential real property pursuant to a real estate
purchase contract to deliver a property condition disclosure statement to the buyer or the buyer’s agent prior to
the buyer signing a binding contract of sale.10 While the
statute is applicable only to the re-sale of previously or
currently occupied residential housing,11 it does impact
a large percentage of real estate transactions.

Answering the Disclosure Statement
The seller is required to answer all 48 of the PCDS
statutory questions based on his actual knowledge,
and may answer “N/A” to inapplicable questions or

“The legislation provides assurances that overt fraud is minimized in arm’s length
real estate transactions, but is not designed to relieve a buyer’s obligation to carefully
examine a prospective piece of property, along with related public record.”
is minimized in arm’s length real estate transactions, but
is not designed to relieve a buyer’s obligation to carefully
examine a prospective piece of property, along with related
public record. For instance, a month before the Second
Department decided Adrien, the Third Department issued
its decision in Boyle v. McGlynn.7 In Boyle, a month after
plaintiffs purchased a 133-acre Otsego County property,
they learned about the construction of large wind turbines
on the neighboring parcel and filed an action seeking
rescission of the contract. While the defendants claimed
that the doctrine of caveat emptor was a complete defense
to this action, the trial court denied defendant’s motion
for summary judgment and the Third Department held:
. . .We find that questions of fact have been
raised concerning whether defendants knew
about the subject wind turbine project when
they placed their home on the market and
whether they thereafter made material misrepresentations which deceived plaintiffs and
induced them to purchase the property.8
According to plaintiffs, the status of the adjacent
parcel was specifically discussed with defendants prior
to the closing and defendants reassured plaintiffs that
the property was “protected.” And, though the plaintiffs
could have discovered the plans to construct the wind
turbine project prior to the closing, the court ruled that
because there was only a single published article about
the project in a local newspaper and the actual plans
were not filed with the local planning board until one
month after the closing, there was a triable issue of fact.
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“UNKN” where he does not know the answer.12 The
questions cover:
•General information about the property’s age and
title.
•Specific environmental and structural conditions.13
•Mechanical systems and services, including the existence of defects in those systems.14
Once complete, the seller must certify that the statement is accurate, and must provide a revised statement
if he acquires actual knowledge of anything that renders the prior statement “materially inaccurate” until
the earlier of title transfer or occupancy by the buyer.15
If the seller fails to deliver the statement prior to the
buyer signing the binding contract of sale, the buyer will
receive a $500 credit towards the purchase price.16 If the
seller provides the statement, he can be held liable only
for “willful failure to perform the requirements” of the
PCDA,17 making him liable for actual damages suffered
by the buyer in addition to any other existing equitable
or statutory remedy.18
Even when the Supreme Court denied a motion to
dismiss by the sellers of a Harrison, NY home in a 2016
case where they had completed a mold remediation
project prior to the sale and the property was sold “as
is,” with the buyers accepting a $500 property condition
disclosure credit in lieu of a PCDS,19 the Appellate Division, Second Department reversed finding that because
the contract of sale for the subject premises included
a specific disclaimer of reliance on representations as
to the condition of the premises, there was no fraud
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despite mold reappearing and requiring over $1 million
in repairs.20 It based its decision in part on the doctrine
of caveat emptor.21

What Is the Seller’s Potential Liability Under the
PCDA?
The legislative history clearly states that “[t]his act
is not intended to and does not diminish the responsibility of buyers to carefully examine property which they
intend to purchase and, in fact, highlights the importance
of professional inspections and environmental tests.”22
In addition, the disclosure statement itself contains a
provision that it is neither a warranty nor a substitute for
any inspections, tests, or searches of the public record
by the buyer.23 Actually, the PCDA “does not limit any
existing legal cause of action or remedy at law, in statute
or in equity”24 and it does require the seller to affirmatively disclose certain information, while before he could
remain silent.25
Under the statute as written, a seller with actual
knowledge of defects on the property could simply
refuse to provide the required statement prior to the
contract signing, limiting his liability to $500.26 In Bishop
v. Graziano,27 the First Department held that where the
defendant sellers did not elect to complete a property
condition disclosure statement under the PCDA28 and
sold their property “as is,” there was no fraud and, therefore, no recovery.29 It stated:
The Court can think of no situation wherein
the intent and conduct of the parties is as
clearly delineated as where a party pays for
the right to invoke a statutory authorization to
expressly be relieved of the obligation to make
representations. Absent an express or implied
misrepresentation, there exists no fraud.30
Given how strongly the benefit of offering the $500
credit outweighs the potential liability for providing a
disclosure that is incorrect or viewed as some type of
misrepresentation, “the provision truly has the effect of
offering an option for sellers to buy-out of their statutory
obligation.”31
Even if a seller provides the disclosure and answers
“N/A” on a disclosure form, when he is arguably aware
of a problem, he may still only be liable for the $500.32
Furthermore, where a seller denies actual knowledge
of basement seepage resulting in standing water on
the PCDS, but does disclose outside the document the
frequent running of a pump during a heavy rain and that
the basement has flooded before, and no actual damages
result, such a claim under PCDA may be properly
dismissed.33
But sellers take note—if you do answer the disclosure statement and you do indicate that some element
of the property has “no material defects,” you could be
liable for a willful failure and have to pay the buyer’s ac6

tual damages.34 In Fleischer v. Morreale, a Suffolk County
judge ruled that because the seller erroneously indicated
on her disclosure statement that there were no material
defects with respect to her roof and any flooding matters, she was liable for damages of $11,000.35
In addition, the language of the disclosure statement seems to indicate that there is a cause of action
under the statute for a misrepresentation.36
In the first case to address the PCDA following
enactment of the statute, Malach v. Chuang, the plaintiffs
alleged that the defendants had improperly completed
the PCDA disclosure statement because they failed to
reveal some rot at the base of a swimming pool.37 The
court concluded that the PCDA did not create a cause
of action for a seller’s alleged misrepresentation in the
disclosure form, and criticized subsection 465(2) of the
PCDA, stating, “It is not clear that a reasonable person
can understand what it means.”38 The court noted that
the statute failed to provide any guidance as to what
a “willful failure to perform the requirements of this
article” was, and that if the legislature was attempting
to create a new legal right, the statute needed to be clear
and unequivocal.39 It concluded that the PCDA’s remedies, other than the $500 credit, were void for vagueness, and dismissed the plaintiffs’ case.40
Now that the courts have had a few years to evaluate the PCDA and its impact on real property transactions, one would think that cases like Fleischer, raised
above, provide additional guidance. One would, of
course, be mistaken to draw such a conclusion. While
the Fleischer court found a cause of action for misrepresentation, the court in Renkas v. Sweers, decided two
months before, held that the PCDS does not raise a
cause of action for breach of contract because the parties
used a merger clause.41
The more it looks like a seller engaged in acts
amounting to active concealment, or attempting to
thwart a buyer’s efforts to inspect a property, the more
likely the seller will be liable. By misrepresenting facts
or lying on a PCDS, a seller may be providing evidence
of active concealment, which could support an action
for fraud. However, PCDS disclosures are based on
a seller’s “actual knowledge,” and where a seller has
taken steps to repair issues in the past, and other red
flags are raised by independent inspections, a fraud
claim may be dismissed.42

What Can a Seller Do?
While the PCDA has influenced the doctrine of
caveat emptor, it has in no way replaced it. The court
in Gabberty confirmed that “[t]here is no indication in
the [legislative history] that the law was intended to
completely subvert or replace many decades of wellestablished common law.”43 In fact, Renkas confirmed
that the Property Condition Disclosure Statement only

NYSBA N.Y. Real Property Law Journal | Winter 2020 | Vol. 48 | No. 1

reinforces the doctrine of caveat emptor and reminds
buyers to inspect and investigate the property they are
purchasing.44
Renkas indicates that New York courts may remain
willing to continue to enforce merger and disclaimer
clauses to bar a buyer’s claims of inducement into a
transaction, or a seller’s misrepresentations or omissions
in the PCDS.45 To be effective, a merger and disclaimer
clause must contain a disclaimer of reliance as to the
specific representation or omission which the buyer later
claims induced her or him into the transaction.46 Even a
specific disclaimer, however, will not act as a bar where
the facts not disclosed are particularly within the knowledge of the party invoking it, and not discoverable by
reasonable means.47
The courts have not retreated from this understanding. In Gallagher v. Ruzzine, to support its affirmation of
the dismissal of fraud claims against sellers who were
aware of dampness in the basement and repaired a crack
thought to cause such dampness, the Appellate Division reasoned that, although the PCDS was silent with
respect to seepage or dampness, the plaintiffs’ home
inspection report put them on notice of that issue and,
therefore, they could not justify relying on the silence in
the PCDS.48
The contract should contain an explicit representation by the buyer that the buyer has:

It once appeared as if the PCDA represented a substantial legislative erosion of the common law doctrine
of caveat emptor.49 Over two decades later, however,
New York courts still apply the core logic of the doctrine
of caveat emptor, even to claims brought under the PCDA.50 Sellers should, therefore, incorporate well-crafted
merger and disclaimer clauses into their contracts to
ensure additional protection from both common law
claims as well as those arising under the PCDA.51
While caveat emptor reminds the buyer to beware, it
is the seller who must often be mindful of all potential
consequences.
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any portion of the property, then, to the extent there is a conflict
between this contract’s warranties and any representations
contained in the PCDS, the terms of this sales contract shall
control. It is further agreed, warranted and represented by
PURCHASER that the answers and contents of the PCDS and
all prior discussions, understandings and agreements between
the parties, as well as brokers and/or agents, nominees or
representatives of PURCHASER or SELLER, or anyone else
not a party to this contract, are merged in this contract, which
fully and completely expresses the parties agreement, and that
the contract is entered into after testing and investigation, with
neither party relying upon any statement or representation
not expressly embodied in this contract made by the other.
Therefore, PURCHASER hereby irrevocably agrees to accept the
PREMISES and the personalty, fixtures, equipment and systems
included in this sale, “AS IS” “AS IS” “AS IS” on the date
hereof, subject to normal wear and tear to the time of CLOSING,
EXCEPT, HOWEVER, the plumbing, heating (including airconditioning, if any) and electrical systems will be in working
order and roof free of leaks at the time of CLOSING and that
within five (5) days of such date, PURCHASER shall receive
vacant possession of the PREMISES, subject to present tenancies
and uses, in broom-clean condition. PURCHASER further agrees
and represents that the maximum liability of SELLER, for any
reason whatsoever, for any matter, in law or equity, arising from
or concerning the Property Condition Disclosure Act (PCDA),
the PCDS or the answers therein, shall be limited to $500 and
no further, and that any proceeding or action, in law or equity,
which relies upon the PCDA or PCDS or contains any allegation
which is based upon the answers and contents of said PCDS or
anything whatsoever therein, must be brought within one (1)
year of the date of this contract, and that, thereafter, it will be
considered, by agreement of the parties herein, to be irrevocably
time barred for all purposes. It is understood that SELLER has
relied on the agreements, warranties and representations herein
made by PURCHASER, and that without same, SELLER would
not have entered into this contract. The agreements, warranties
and representations herein made by PURCHASER shall survive
the CLOSING.
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